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PROCEEDI NGS

( ATLANTA, FULTON COUNTY, GECRG A; MAY 27, 2011
I N OPEN COURT. )

THE COURT: GOOD MORNI NG ARE YOU READY?

M5. MOFFI TT: WE' RE READY.

THE COURT: GOOD MORNI NG PROFESSOR.  YOU RE REM NDED
YOU RE STILL UNDER OATH.

THE WTNESS: YES, MA' AM

JANET GABLER- HOVER,

HAVI NG BEEN PREVI QUSLY FI RST DULY SWORN, WAS EXAM NED AND
TESTI FI ED AS FOLLOWE:

THE COURT: YQOU MAY PROCEED.

DI RECT EXAM NATI ON ( CONTI NUED)

M5, MOFFITT:
Q G0OD MORNI NG, PRCOFESSOR, WELCOMVE BACK.
A THANK YOQU. GOOD MORNI NG TO YQU.
Q WHEN WE CONCLUDED YESTERDAY, WE WERE TALKING A LITTLE BI'T
ABQUT THE EXCERPT YQU SELECTED FROM THE H STORY OF FEM NI ST
LI TERARY CRI Tl CI SM BOOK.
A YES.
Q ONE QUESTION | HAD ABOUT THAT BOOK HI STOCRY OF FEM NI ST
LI TERARY CRITICI SM DO YOU KNOW HON MUCH THAT BOOK COST?
A I T COST 140 DOLLARS.
Q NOW YQU REQUESTED THAT A COPY OF THE FEM NI ST CRI TI G SM

EXCERPT FROM THI S BOOK BE LQADED TO ERES; 1S THAT CORRECT?
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A | DI D.

Q AND HOWN DI D YOU GO ABOUT REQUESTI NG THAT THAT EXCERPT BE
LOADED TO ERES?

A VELL, | HAD A HARD TI ME FI NDI NG ERES SO | SELDOM USE | T
BECAUSE |' M NOT ALL THAT COVPUTER FRI ENDLY, BUT WHAT | DI D WAS
TO GO ONTO THE ERESERVE PACGE, AND THEN | WAS TOLD THAT | HAD TO
DO A FAIR USE FOR I T BEFORE | WVENT AHEAD AND ORDERED I T. SO
THE FIRST THHNG | DI D WAS TO CLI CK ONTO THAT OF COURSE AND THEN
TO COVE BACK AND PUT I N MY ORDER.

Q BEFORE REQUESTI NG THAT THE EXCERPT BE LOADED TO ERES, DI D
YOU CONSI DER WHETHER YOUR USE OF THE EXCERPT WOULD BE A FAIR
USE?

A YES, | DI D BECAUSE | VENT ON THAT SHEET, AND I T ASKED ME
THOSE QUESTI ONS, AND | T GAVE CAUSE TO TH NK ABOUT WHAT | WAS
DA NG

Q AND VWHEN YOU RE REFERRI NG TO A SHEET, WHAT ARE YQU
REFERRI NG TO?

A VELL WHEN SOVETHING | S ON A COWUTER | THINK OF I T

STILL -- SINCE |I'M BOCK ORI ENTED FROM WHENEVER, | THINK OF I T
AS A SHEET. |IT WAS ONLINE. I T WAS A SERIES OF QUESTI ONS.

Q LET ME DI RECT YOUR ATTENTI ON TO DEFENSE EXH BI T 213 WHI CH
SHOULD BE I N YOUR NOTEBOCK. LET ME ASK YOU DO YOU RECOGNI ZE
TH S DOCUMENT?

A I DO

Q IS TH'S THE SHEET THAT YOU RE REFERRI NG TO I N YOUR
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TESTI MONY?
A YES.

M5. MOFFITT: YOUR HONOR, WE WOULD MOVE DEFENDANTS'
EXH BIT 213 INTO EVIDENCE. | DON T BELI EVE THE PLAI NTI FFS HAVE
ANY CBJECTION TO TH'S EXH BI T.

MR BLOOM TH S IS ALREADY I N EVI DENCE AS A PART OF
THE PCLI CI ES BUT NO OBJECTI ON.

THE COURT: |'M SORRY YOU SAY THE EXHI BI T IS ALREADY
I N EVI DENCE?

MR BLOOM  THE SAME PAGES ARE ALREADY I N EVI DENCE | N
PART OF ANOTHER EXHI BI T. WE HAVE NO OBJECTI ON TO I T BEI NG
OFFERED AS A FREESTANDI NG DOCUMENT IN THI'S FORM

THE COURT: | T'S ADM TTED.

M5, MOFFITT: THANK YQU, YOUR HONOR
BY MS. MOFFITT:
Q NOW I N CONDUCTI NG YOUR FAIR USE ANALYSI S USI NG THI S
CHECKLI ST, DI D YOU ANALYZE EACH OF THE FOUR FACTORS QUTLI NED?
A YES, | DID
Q W TH RESPECT TO FACTOR 1, WHAT WAS YOUR CONCLUSI ON ABOUT
WHETHER FACTOR 1 WEI GHED | N FAVOR OF FAI R USE?
A BY FACTOR 1 DO YOU MEAN NONPROFI T EDUCATI ONAL?
Q FACTOR 1 AS IN RI GHT HERE PURPOSE AND CHARACTER OF THE
USE?
A YES. WHICH OF THOSE DID | CONSI DER OR HOW DI D | CHECK ALL

OF THESE?
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Q VELL, DI D YOU REACH AN ULTI MATE CONCLUSI ON ABOUT WHETHER
FACTOR 1 WEI GHED I N FAVOR OF FAI R USE?

A YES.

Q AND VWHAT WAS THAT CONCLUSI ON?

A I T WVEI GHED I N FAVOR OF FAI R USE.

Q AND HOW DI D YOU REACH THAT CONCLUSI ON; IN OTHER WORDS,
WHAT FORVMED THE BASI S FOR YOUR CONCLUSI ON?

A CONSI DERI NG WHAT THI S SHEET DCES ACTUALLY | S MAKE ME - -
PUT ME IN A POSI TI ON OF REFLECTI ON WHERE | THI NK ABOUT THE

| MPLI CATIONS OF WHAT |' M DA NG, AND | T MAKES ME TH NK ABOUT THE
BOOK AS AN ARTI FACT, SOVETH NG THAT NEEDS TO BE CONSI DERED. SO
DA NG THAT SHEET HELPS ME TO DO THAT.

Q DI D YOU CONSI DER THE FACTORS LI STED HERE UNDER FACTOR 17?
A YES.

Q AND VWHI CH FACTORS DI D YQU | DENTI FY AS BEI NG RELEVANT TO
YOUR ANALYSI S?

A NONPROFI T, EDUCATI ONAL, TEACHI NG, TRANSFCRMATI VE, USE AS
NECESSARY.

Q WERE THERE ANY FACTORS ON THE RI GHT- HAND SI DE UNDER WEI GHS
AGAI NST FAI R USE THAT YOU CONCLUDED WERE RELEVANT?

A NO.

Q BUT YOU DI D CONSI DER ALL THE FACTORS LI STED HERE UNDER
FACTOR 1?

A Rl GHT.

Q LET ME ASK YOU ONE QUESTI ON ABQUT THE USE AS NECESSARY TO
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ACHI EVE YOUR | NTENDED EDUCATI ONAL PURPCSE. VWHY DI D YOQU BELI EVE

THAT TO BE THE CASE?

A BECAUSE MY PURPCSE AS A PROFESSOR I N AN ENGLI SH DEPARTMENT

IN PARTI CULAR | THINK I'S TO ENGAGE MY STUDENTS IN THOUGHT AND

ANALYSI S AND PROBLEM SOLVING | TRY TO ARGUE TO THEM THAT THI S

I SN'T JUST ABOUT AN ENGLI SH COURSE, BUT THESE ARE SKILLS THAT

THEY CAN TAKE AND APPLY IN ANY JOB THAT THEY WOULD GO | NTO.
SOAS ACRITICISM SUCH AS THI S WH CH GETS THEM OFF

THE PAGE OF THE LECTURE NOTES OR EVEN A PI ECE OF FICTION | TSELF

HELPS THEM TO THI NK ANALYTI CALLY. | T TAKES THEM I NTO A PLACE

WHERE THEY THI NK ABOUT THEIR OMN LI VES IN RELATIONSHI P TO I T.

SO | CONSI DER THE SOURCE VERY | MPORTANT, THAT KIND OF SCOURCE

| MPORTANT.

Q YOU ALSO | NDI CATED THAT YOQU SELECTED OR FOUND

TRANSFORVATI VE TO BE RELEVANT TO YOUR ANALYSI S; CAN YOU EXPLAIN

THAT FOR US?

A YES, BECAUSE THE ESSAY PER SE IN THI S I NSTANCE I N A

JUNI OR/ SENI OR LEVEL COURSE THEY' RE NOT GO NG TO BE THI NKI NG

AFTERWARD ABOUT WHO WROTE I'T OR WHAT VENUE I T WAS IN.  THEY' RE

GO NG TO TAKE | DEAS THAT APPLY TO THEIR OAN LI VES AND THI NK

ABQUT I T I N THAT WAY.

Q W TH RESPECT TO FACTOR 2 ON THE SECOND PAGE OF THI S

EXH BIT, DID YOU REACH A CONCLUSI ON ABOUT WHETHER FACTOR 2,

MAJOR COPYRI GHTED WORK, WEI GHED | N FAVOR OF FAI R USE?

A YES, | DID. MY CONCLUSI ON WAS THAT I T DID VWEI GH | N FAVOR
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OF FAI R USE.

Q AND VWHAT WAS THE BASI S OF YOUR CONCLUSI ON OF FACTOR 2?

A VELL, IT'S A PUBLI SHED WORK. | T'S FACTUAL COR NONFI CTI ON,
AND | T'S | MPORTANT TO My EDUCATI ONAL OBJECTI VES. | T WAS NOT AN
UNPUBLI SHED WORK. | T WAS NOT HI GHLY CREATI VE, AND I T CERTAI NLY
WASN T A WORKBOCK OR A TEST.

Q OKAY. W TH RESPECT TO FACTOR 3, WHAT WAS YOUR CONCLUSI ON
ABQUT WHETHER FACTOR 3 WEI GHED I N FAVOR OF FAI R USE?

A SMALL PORTI ON OF WORK USED, PORTION USED IS NOT CENTRAL OR
SI GNI FI CANT TO ENTI RE WORK AS A WHCLE, AMOUNT TAKEN | S NARROALY
TAI LORED TO EDUCATI ONAL PURPCSE SUCH AS CRITI Cl SM  COWMENT,
RESEARCH OR SUBJECT BEI NG TAUGHT.

Q DI D YOU CONSI DER ANY OF THE FACTCRS LI STED ON THE

Rl GHT- HAND SI DE?

A YES, | SAW THAT THEY WERE | N OPPCSI TI ON TO EACH OTHER, AND
KNEW THAT ANSWERI NG SOVE, THE OTHERS WOULD NOT BE I N THE
PCSITIVE. NO IT WASN T A LARCGE PORTION. NO, IT WASN T
CENTRAL TO THE HEART OF THE WORK, AND THE AMOUNT TAKEN WAS NOT
MORE THAN WAS NECESSARY.

Q CAN YOQU EXPLAIN TO US WHY YOU CONCLUDED THE PORTI ON USED
WAS NOT CENTRAL OR Sl GNI FI CANT TO THE ENTI RE WORK?

A YES, IN TH S | NSTANCE WE HAVE A SERI ES OF ESSAYS WRI TTEN
BY DI FFERENT FEM NI ST CRI TI CS, AND WHAT THEY ARE ESSENTI ALLY | S
Bl BLI OGRAPHI CAL ESSAYS. EACH OF THE ESSAYS TALKS ABOUT THE

STATE OF THE ART OR THE STATE OF FEM NI ST CRI TI CI SM AT A
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PARTI CULAR TI ME PERI OD, MEDI EVAL AGES, 19TH CENTURY.

THEN THERE ARE TOPI CAL ONES SUCH AS FEM NI SM AND
QUEER THEORY OR FEM NI ST AND TECHNCLOGY OF THE BODY, AND WHAT
THEY DO IS THEY AMASS SOVETI MES 30 DI FFERENT CRI TI CS AND THEY
SYNTHESI ZE THEM  THEY TALK ABOUT THE RELATI ONSHI PS BETWEEN
THEM AND THEY G VE -- SO WHAT THIS DCES | S G VES THE STUDENTS
A CGENERAL SENSE OF WHAT | SSUES ARE | NVOLVED I N WHAT THEY' RE
GO NG TO BE TALKI NG ABQUT, AND SO ONE IS SAY SO DI FFERENT | N
TOPI C FROM ALL THE OTHERS THAT THERE IS NO ACTUAL HEART TO THE
BOOK. IT'S A SERIES OF ALMOST ENCYCLOPEDI C ESSAYS.
Q W TH RESPECT TO THE AMOUNT TAKEN BEI NG NARROALY TAI LORED
TO YOUR EDUCATI ONAL PURPCSE, WHY DI D YOU BELI EVE THAT TO BE
APPL| CABLE?
A T WAS A WONDERFUL OPPORTUNI TY FOR ME TO SPEAK
SPECI FI CALLY TO NEUROVANCER WHICH | S ABOUT A GUY WHO | S W RED
I NTO A VI RTUAL REALITY AND DCESN T HAVE ANY CONNECTION WTH HI S
BODY OR W TH SCCI ETY.

TH S BOOK TALKS -- TH S ESSAY TALKS ABQUT -- THE
FEM NI ST ESSAY BY G LLI'S TALKS ABQUT THE | MPLI CATI ONS OF THAT
FOR WOMEN, WHAT HAPPENS WHEN -- BECAUSE MANY FEM NI STS BELI EVE
THAT THE BCDY HAS BEEN THE MEANS BY VWH CH WOMVEN HAVE BEEN
SUBCRDI NATED, AND SO WHAT WOULD HAPPEN | F THE BCDY WAS NO
LONGER AN | NTEGER AND HOWWE LIVE. SO IT'S A VERY PROVOCATI VE
| SSUE.

AND SINCE THI S ESSAY DI RECTLY SLAMVED NEUROVANCER, | T
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WAS A GREAT HE SAI DY SHE SAID SO THAT THEY LEARN HOW TO REALI ZE
THINGS AREN T JUST ONE WAY OR THE OTHER AND THEY ARE COVPLEX
Q FOCUSI NG SPECI FI CALLY ON THE AMOUNT TAKEN | S NARROALY
TAI LORED TO THE EDUCATI ONAL PURPCSE, HOW DI D YOU CONCLUDE THAT
THE AMOUNT TAKEN WAS NARROWALY TAI LORED TO HOW YOU WERE USI NG
THE WORK I N YOUR CLASSROOM?
A BECAUSE THERE WAS ONLY ONE ESSAY IN THE ENTI RE BOOK THAT
WAS APPLI CABLE AND I T WAS THIS ONE. I T DI RECTLY RELATED TO THE
TOPI C OF THE COURSE AND TO NEUROVANCER | N PARTI CULAR VHICH | S
ONE OF THE PRI MARY TEXTS THAT | WAS TAKI NG
Q TURNI NG NOW TO FACTOR 4, W TH RESPECT TO FACTOR 4 DI D YQU
REACH A CONCLUSI ON ABOQUT WHETHER THI S FACTOR WEI GHED | N FAVOR
OF FAI R USE?
A | DID. | DETERM NED THAT I'T WEI GHED I N FAVOR OF FAI R USE.
Q AND VWHAT FORMED THE BASI'S OF YOUR CONCLUSI ON THAT THI' S
FACTOR WEI GHED I N FAVOR OF FAI R USE?
A NO SI GNI FI CANT EFFECT ON MARKET OR POTENTI AL MARKET FOR
COPYRI GHTED WORK, NO SI'M LAR PRODUCT MARKETED BY THE COPYRI GHT
HOLDER, SUPPLEMENTAL CLASSROOM READI NG ONE OR FEW COPI ES MADE
OR DI STRIBUTED. | DO OMN A COPY OF THE BOCK, AND THE STUDENTS
HAVE RESTRI CTED ACCESS.

THEY DON T HAVE ACCESS TO I T AFTER A SEMESTER | S OVER
TO MY UNDERSTANDI NG, AND THEY ONLY HAVE | T PASSWORD CODED. I T
DCESN T SI GNI FI CANTLY | MPAI R MARKET POTENTI AL. | DO NOT KNOW

I F LI CENSI NG OR PERM SSI ON | S AVAI LABLE. | ASSUMED IT WASN T.
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9 - 10

| DIDN T UNDERSTAND WHAT THAT ACTUALLY MEANT.

I WOULDN' T SAY NUMERQUS COPI ES WERE MADE OR
DI STRIBUTED. BECAUSE TO ME IT'S ONE CLASS, THEY TAKE FI VE
COURSES. | TEACH A NUMBER OF DI FFERENT COURSES. SO I T WAS
VERY MJUCH LOCALLY AND TAI LORED.

I T WAS REQUI RED CLASSROOM READI NG THAT ON THE SI DE
AGAI NST FAIR USE, AND THAT WOULD BE I T FOR THAT. SO FOR ME IT
CLEARLY WEI GHED | N FAVOR OF FAI R USE.

Q LET ME ASK YOU ABQUT, YQU | NDI CATED THAT YOU SELECTED BOTH
SUPPLEMENTAL CLASSROOM READI NG AND REQUI RED CLASSROOM READI NG,
CAN YOQU EXPLAI N THAT?

A YES. WELL, AGAIN| DON T KNONHOWIT IS I N OTHER AREAS,
BUT I N ENGLI SH WVE HAVE A BODY OF TEXT WE TEACH. BY TEXT | MEAN
FI CTI ON, PRI MARY FI CTI ONS, AND THEN ESPECI ALLY I N THE

JUNI OR/ SENI OR LEVEL WE PI CK VERY FEW OUTSI DE ESSAYS BECAUSE
THEY ARE USUALLY TOO COWPLEX FOR STUDENTS TO UNDERSTAND.

BUT THOSE THAT WE PICK ARE -- | WOULD BE PUT IN A
STRANGLEHOLD AS A PROFESSOR | F | COULD NOT USE QUTSI DE SOURCES
IN MY CLASSROOM | F | COULDN T BRING I N OTHER VO CES TO HAVE
THEM UNDERSTAND THAT ' M NOT THE ONLY ONE WHO S AN ARBI TER OF
JUDGVENT.

SO I N THAT SENSE | HAVE TO REQUI RE THAT. PLUS IF |
DDN T REQURE I'T, THEY WOULDN T READ IT. |IT S HARD ENOUGH TO
GET THEM TO READ I'T WHEN I T | S REQUI RED.

Q YOU ALSO SELECTED NO SI GNI FI CANT EFFECT ON THE MARKET - -
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9 - 11

A YES.
Q -- OR POTENTI AL MARKET. CAN YOU EXPLAI N WHY YOU SELECTED
THAT?
A BECAUSE NONE OF THE STUDENTS IN THE -- NO STUDENT I N THE
UNDERGRADUATE LEVEL BUYS BOCKS, BUYS CRI TI CAL BOOKS THAT HAVE
BEEN | NTRODUCED OR THEMES OR TOPI CS HAVE BEEN | NTRODUCED I N A
CLASSROOM ESPECI ALLY WHEN THE BOOK 1S 140 DOLLARS, AND SO I'N
THI'S I NSTANCE | DON' T SEE HOW I T COULD PGSSI BLY | MPACT I T.
Q NOW BASED ON YOUR ANALYSI S OF EACH OF THE FOUR FACTORS | N
TH' S CHECKLI ST WHAT WAS YOUR OVERALL CONCLUSI ON W TH RESPECT TO
WHETHER YOUR USE OF THI S EXCERPT CONSTI TUTED A FAI R USE FOR
THAT COURSE I N THE FALL OF 20097
A I'T DI D CONSTI TUTE FAIR USE I N MY CONCLUSI ON.
Q | F YOU WERE PROCHI BI TED FROM USI NG ERES, DO YOQU BELI EVE
THAT THAT WOULD AFFECT YOUR ABI LI TY TO EDUCATE YOUR STUDENTS?
A YES.
Q I N WHAT RESPECT?
A VELL, AGAIN, I'N THE RESPECT THAT THEY WOULD NOT HAVE
ACCESS TO | DEAS QUTSI DE OF My OAN I N A CLASSRCOM AND MY
ABI LI TY TO HELP THEM LEARN HOW TO ANALYZE AND PRCBLEM SOLVE
THROUGH QUESTI ONS, ETHI CS, CLOSED READI NGS.

BECAUSE WHEN THEY READ THAT ABOUT FEM NI ST AND
TECHNOLOGY AND HER READI NG OF NEUROVANCER AND THEI R OAN READI NG
OF NEUROVANCER, THEY WERE ABLE TO ENGAGE MCORE PROVCOCATI VELY AND

MORE PROFOUNDLY W TH THE FI CTI ONAL TEXT.
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9 - 12

M5. MOFFITT: YOUR HONOR, | DON T HAVE ANY FURTHER
QUESTI ONS AT THI S TI ME.

MR BLOOM  GOCD MORNI NG, YCQUR HONOR.

THE COURT: ARE YOU MR BLOOW?

MR BLOOM "M MR BLOOM

THE COURT: OKAY. THANK YQU.

CROSS- EXAM NATI ON

BY MR BLOOM
Q NOW PROFESSOR GABLER-HOVER, |F | WERE TO ASK YQU
EVERYTH NG | WANTED TO KNOW ABOUT CYBORGS, WE' D BE HERE FOR A
VERY, VERY LONG TI ME AND | KNOW - -
A VELL, YOU RE WELCOMVE TO AUDI T THE CLASS.
Q -- THAT WOULD MAKE JUDGE EVANS VERY, VERY UNHAPPY. SO
I"LL MOVE ALONG

YOU MENTI ONED YESTERDAY HOW PLEASED YOU WERE WHEN AN
EXCERPT FROM YOUR 1990 BOOK WAS PLACED ON RESERVE BY A
PROFESSOR AT THE UNI VERSI TY OF CALI FORNI A; DO YOU RECALL THAT?
A I DO
Q AND THAT WAS YOUR BOCK TRUTH I N AMERI CAN FI CTI ON, THE
LEGACY OF RHETORI CAL | DEALI SM CORRECT?
A YES, SIR
Q AND THAT BOOK WAS PUBLI SHED BY THE UNI VERSI TY OF GECRG A
PRESS, CORRECT?
A I T WAS,

Q AND ALTHOUGH YOQU DI D NOT' RECEI VE ANY ROYALTI ES AS |
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9 - 13

BELI EVE YOU TESTI FI ED, YOU ACKNOALEDGED | N YOUR TESTI MONY
YESTERDAY THAT YOU BENEFI TED PROFESSI ONALLY FROM THE

PUBLI CATI ON OF THAT BOCK, CORRECT?

A YES.

Q AMONG OTHER THINGS | T HELPED YOQU TO GET TENURE, CORRECT?
A YES.

Q AND YOUR WORK DREAM NG BLACK, WRI TI NG WHI TE, THE HAYGARTH

MYTH I N AMERI CAN CULTURAL H STORY WAS PUBLI SHED BY THE

UNI VERSI TY PRESS OF KENTUCKY I N 1999, CORRECT?

A YES, | T WAS.

Q NOWIT I'S YOUR UNDERSTANDI NG, |S I'T NOTI, THAT UNLI KE YOQU
THE UNI VERSI TY OF GEORG A PRESS AND THE UNI VERSI TY PRESS OF
KENTUCKY NEED TO GENERATE REVENUE FROM THEI R PUBLI CATI ONS I N
ORDER TO CONTI NUE TO PUBLI SH LEARNED BOOKS SUCH AS YOURS; DO
YOQU NOT?

A | DO UNDERSTAND THAT IT'S A CRISIS I N NOT USING A
COMMVERCI AL PRESS SUCH AS OXFORD BUT UNI VERSI TY PRESSES WHO ARE
NO LONGER SUBSI DI ZED BY THEI R UNI VERSI TI ES, AND YOU OFTEN
OPERATE I N THE RED AND GET BOCKS SENT BACK TO THEM BY
PROFESSORS WHO READ THEM AND SEND THEM BACK, YES.

Q YOU WOULD ACCEPT MY REPRESENTATION | TAKE I'T BASED ON THE
EVI DENCE THAT WE' VE HEARD SO FAR IN THI S CASE THAT CAMBRI DGE
UNI VERSI TY PRESS AND OXFORD UNI VERSI TY PRESS ALSO RELY ON
GENERATI NG REVENUE FROM THEI R PUBLI CATI ONS?

M5. MOFFITT: OBJECTION, YOUR HONOR, THI S W TNESS
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9 - 14

ISNT FAM LIAR WTH THE RECORD OR HASN T - -

THE COURT:  SUSTAI NED.
BY MR BLOOM
Q BASED ON YOUR EXPERI ENCE AS A PUBLI SHED SCHOLAR, PROFESSOR
GABLER- HOVER, YOU WOULD ACKNOWLEDGE | TAKE IT THE | MPORTANT
RCOLE THAT ACADEM C PUBLI SHERS PLAY | N PROMOTI NG THE ADVANCEMENT
OF LEARNI NG AS WELL AS HELPI NG TO ADVANCE THE CAREERS OF
PROFESSORS SUCH AS YOURSELF?
A UNI VERSI TY PRESSES, YES.
Q BUT YOU DO NOT BELI EVE THAT UN VERSI TY PRESSES AND OTHER
ACADEM C PRESSES SHOULD BE EXPECTED TO PUBLI SH BOOKS AS A
SUBSI DY TO THE CAREERS OF PROFESSORS SUCH AS YOURSELF W THOUT
ANY REVENUE TO COVER -- W THOUT GENERATI NG ANY REVENUE TO COVER
THEI R COSTS, WOULD YQOU?
A MY UNDERSTANDI NG | S THAT MOST -- THAT LARGE UN VERSI TY
PRESSES WHO HAVE FI CTI ONAL BOOKS AS WELL MAKE THEI R MONEY
THROUGH THOSE FI CTI ONAL BOOKS.  MOST UNI VERSI TY PRESSES DON T
MAKE THEI R MONEY THAT WAY AND HAVE A VERY HARD Tl ME KEEPI NG
AFLOAT, AND THERE HAVE ACTUALLY BEEN -- | GUESS | WOULD
ANSWER THAT WAY. SO | DON T TH NK THAT WHEN WE TALK ABOUT
OXFORD AND CAMBRI DGE WE' RE TALKI NG ABOUT YCQUR TYPI CAL
UNI VERSI TY PRESS.
Q BUT YOU DO NOT BELI EVE THAT UN VERSI TY PRESSES SHOULD BE
EXPECTED TO SUBSI DI ZE THE CAREERS OF PROFESSORS SUCH AS

YOURSELVES BY NOT RECEI VI NG REVENUE FOR THE PUBLI CATI ONS, DO
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YOU?

A NO, | AGREE WTH YQU.

Q NOW THE ESSAY YOU ASSI GNED FROM THE CAMBRI DGE UNI VERSI TY
PRESS BOOK A H STORY OF FEM NI ST LI TERARY CRITICISMWH CH | S
PLAI NTI FFS' EXH BI T 103 AND THE TI TLE OF THE ESSAY | S FEM NI ST
CRITI CI SM AND TECHNOLCE ES OF THE BODY BY STACY G LLIS THAT WAS
REQUI RED READI NG FOR YOUR CLASS ENGLI SH 4200 I N FALL OF 2009,
CORRECT?

A YES.

Q AND | T SAYS ON THE FI RST PAGE OF YOUR SYLLABUS WHICH | S
DEFENDANTS' EXH BI T 599, |IF WE COULD PULL THAT UP, IN THE ERES
SECTION | T | NDI CATES THAT MANY OF THE PROSE AND FI CTI ON | TEM5
THAT YOU WLL NEED FOR THE COURSE ARE ON LI BRARY ERESERVES,
CORRECT?

A YEAH, | WROTE THAT.

Q OKAY. AND THI S ESSAY BY G LLI S WAS ONE OF THOSE | TEMS,
CORRECT?

A YES, IT WAS. THERE WERE TWD | TEMS.

Q OKAY. AND THI' S ESSAY IS THE ONLY ESSAY BY G LLIS IN TH S
VOLUME OF ESSAYS, CORRECT?

A YES, ITIS

Q OKAY. AND YOU WOULD AGREE THAT THI S ESSAY IS AN ORI G NAL
WORK OF ANALYTI CAL SCHOLARSH P BY G LLI'S, CORRECT?

A YES.

Q AND | THI NK YOQU TESTI FI ED YESTERDAY AS TO THE BOOK AS A
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WHOLE THAT IT'S A CUTTI NG EDGE WORK; | S THAT CORRECT?

A YES.

Q OKAY. BUT YOU DI D NOT OBTAI N PERM SSI ON FROM OR PAY ANY
FEE TO ElI THER THE PUBLI SHER OF THI S BOOK OR THE AUTHOR TO HAVE
THE G LLI'S ESSAY POSTED ON ERESERVES, DI D YOQU?

A VELL, | PURCHASED THE BOOK MYSELF.

Q BUT TO PAY TO HAVE | T PLACED ON ERESERVES FOR YOUR
STUDENTS, YQOU DI D NOT PAY ANY FEES I'N CONNECTI ON W TH THAT ACT,
D D YoU?

A NO, BECAUSE IF | HAD | COULDN T HAVE GOTTEN I'T FOR MY
STUDENTS.

Q "M NOT SURE | UNDERSTAND THAT ANSWER, BUT | N OTHER WORDS,
THERE WAS NO FEE PAI D --

A NO.

Q NO PERM SSI ONS FEES PAI D | N CONNECTI ON W TH THE PLACEMENT
OF TH S ESSAY?

A NO, | T WAS My UNDERSTANDI NG THEY WEREN T NEEDED.

Q OKAY. I NSTEAD YQU RELI ED ON FAI R USE, CORRECT?

A | DI D.

Q OKAY. AND | TAKE I T YOU RELIED ON FAIR USE FOR OTHER
READI NGS THAT YOU PCSTED ON ERESERVES FOR THI S COURSE?

A VELL, 1'M LOCKI NG BACK AT THE COURSE AND | TEACH THI S
COURSE W TH DI FFERENT TEXTS EACH SEMESTER, AND AS | LOOK
THROUGH THI S SYLLABUS, THOSE ARE THE ONLY TWD SOURCES | PUT ON

ERESERVE.
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SO |'M ALMOST -- KNOW NG MYSELF WHAT |' M SURE THAT |
DD WHEN | TALKED ABQUT THAT WAS TO GET THEM TO UNDERSTAND THAT
ANY MATERI ALS THEY GOT FROM ME OR FROM ERESERVE THEY NEEDED TO
KEEP BECAUSE THEY TEND NOT TO NECESSARI LY KEEP THI NGS, AND I
G VE EXAM NATI ONS THAT ARE BASED ON HANDQUTS, MY OMN TEACHI NG
AND THE ESSAYS THAT THEY READ.
Q "M JUST ASKING I F YOU RELI ED ON FAI R USE - -
A YES, SIR | DID
Q OKAY. YOQU DID. AND | TAKE I'T THAT I N CONDUCTI NG THE FAI R
USE ANALYSI S | N CONNECTI ON W TH THOSE READI NGS THAT YOU POSTED
TO ERESERVES FOR TH S COURSE THAT YOQU DI D NOT' CONSI DER THE FACT
THAT ONE OF THE REVENUE | TEM5 ON WHI CH PUBLI SHERS RELY
I NCLUDI NG CAMBRI DGE UNI VERSI TY PRESS | S PERM SSI ONS FEES FOR
THE R GHT TO COPY AND DI STRI BUTE EXCERPTS FROM THEI R WORKS,
CORRECT?

M5. MOFFITT: YOUR HONOR, |1'M GO NG TO OBJECT. THE
QUESTI ON GOES BEYOND THE ACTUAL WORK WE' RE DI SCUSSI NG AT HAND.

THE COURT: OBJECTI ON SUSTAI NED.

MR BLOOM  YOUR HONOR, |F | MNAY, YESTERDAY
M5. MOFFI TT ASKED AS TO OTHER WORKS THAT WERE ON THE
SYLLABUS - -

THE COURT: YOU MEAN THE TEXTBOOKS THAT WERE
ASSI GNED?

MR BLOOM  YES, CORRECT.

THE COURT: THAT'S A TOTALLY DI FFERENT BALL OF WAX.
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I MEAN THERE' S NO CLAI M THAT THERE ARE ANY COPYRI GHT
I NFRI NGEMENTS | NVOLVED | N HAVI NG STUDENTS PURCHASE TEXTBOOKS
FOR THE COURSES AND NOR COULD THERE BE. IT'S JUST A TOTALLY AN
APPLES AND ORANGES Sl TUATI ON.

MR BLOOM  YOUR HONOR, | RESPECT YOUR RULING |
JUST -- THE REASON THAT | BROUGHT IT UP WAS JUST | THOUGHT THAT
VWE WERE TALKI NG ABQUT THE TOTALITY OF READI NGS THAT WERE
ASSI GNED AND WHETHER STUDENTS WERE OR WERE NOT CHARGED FOR THE
READI NGS.

THE COURT: WELL, | WONDERED WHETHER THAT' S REALLY
WHAT YOU WERE THINKING | THI NK YOU RE TRYI NG TO CREATE A
RECORD, YOU AND OTHER COUNSEL FOR THE PLAI NTI FFS, TRYI NG TO
SHOW THAT SOVEHOW I T'' S | NCONSI STENT TO ALLOW TESTI MONY ABCUT
THE SUBSTANTI VE EXCERPTS THAT WERE ALLEGEDLY | NFRI NGED BUT NOT
TESTI MONY ABOUT THE SUBSTANCE OF THE TEXTBOOKS THAT WERE
REQUI RED TO BE PURCHASED FOR THE COURSE.

I THINK THERE' S BEEN A VERY GOOD RECCORD LAI D THAT YQU
ALL DON T AGREE WTH THE RULING | MADE, AND YOQU DON T NEED TO
PURSUE I T.

MR BLOOM |'LL MOVE QON, YCOUR HONOR.
BY MR BLOOM
Q NOW PROFESSOR GABLER- HOVER YOU SAY ON THE SYLLABUS
LOOKI NG BACK AGAI N AT THE ERESERVES PARAGRAPH AND YQU TESTI FI ED
AS TO TH S LANGUAGE YESTERDAY THAT MANY OF THE READI NGS, QUOTE,

ARE ON LI BRARY ERESERVE FCR YOQU TO PRI NT OUT | MVEDI ATELY
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FORM NG A DI A TAL COURSE PACKET FOR YOQURSELF, CORRECT?

M5. MOFFITT: OBJECTION, YOUR HONOR, THAT'S NOT WHAT
THE DOCUMENT SAYS.

MR BLOOM | THOUGHT | WAS QUOTI NG FROM THE
DOCUMENT. | APOLOGE ZE I F | M SSTATED IT.
BY MR BLOOM
Q I"LL READ IT INTO THE RECORD AGAIN: ALTHOUGH | WLL
PROVI DE SEVERAL OF MY OWN HANDQUTS, MANY OF THE PROSE AND
FICTION | TEMS YOU WLL NEED FOR THE COURSE ARE ON LI BRARY
ERESERVE FOR YQU TO PRI NT QUT | MMEDI ATELY FORM NG A COURSE
PACKET FOR YOURSELF;, DO YOU SEE THAT?
A I DO
Q AND YQU STATE AT PAGE 4 OF YOUR SYLLABUS AT THE TOP
SECTI ON DESI GNATED LI ST OF WEEKLY READI NGS, MAKE SURE TO BRI NG
YOUR BOOKS AND PHOTOCOPI ES TO CLASS AND BE SURE TO BRI NG THE
RI GHT ONES; DO YOU SEE THAT?
A I DO
Q AND FOR THE NOVEMBER 4TH CLASS SESSI ON THAT WOULD
HAVE MEANT BRI NG NG A COPY OF THE G LLI'S ESSAY; | S THAT
CORRECT?
A YES.
Q NOW YOQU USED THE LANGUAGE FORM NG A DI G TAL COURSE PACKET
FOR YOURSELF - -

M5, MOFFITT: OBJECTION, YOUR HONOR

THE WTNESS: | DON T SAY DI G TAL.
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MR BLOOM |'M SORRY. | APOLOGE ZE. THAT WAS MY
ERRCR.

THE COURT: LET ME STRI KE THE QUESTI ON AND START OVER
AGAI N.
BY MR BLOOM
Q YOU SAY FORM NG A COURSE PACKET FOR YOURSELF, CORRECT?

THE COURT: |'M SORRY, WHAT ARE YOU READI NG FROW?

MR BLOOM |'M READI NG FROM THE ERESERVES PARAGRAPH
THAT WE JUST LOOKED AT ON PAGE 1.

THE COURT: AND WHAT IS YOUR QUESTI ON?

MR BLOOM | WAS JUST NOTI NG THE LANGUAGE THAT MANY
OF THE I TEMS YOQU LL NEED FOR THE COURSE ARE ON LI BRARY ERESERVE
FOR YOU TO PRI NT QUT | MVEDI ATELY FORM NG A COURSE PACKET FOR
YOURSELF.
BY MR BLOOM
Q AND My QUESTI ON, PROFESSOR, |S WHAT YOU MEANT WAS THAT BY
PRI NTI NG QUT THOSE ERESERVE READI NGS STUDENTS COULD TAKE THE
DI G TAL FI LES ON ERESERVES AND CREATE A KIND OF HOVEMADE
VERSI ON OF A COURSE PACKET FOR THEMSELVES; | S THAT CORRECT?
A NO.
Q AND VHY IS THAT NOT CORRECT?
A BECAUSE THE WORDI NG WAS FOR THE STUDENTS, AND COURSE
PACKET TO THEM WAS MY WAY OF | MPARTING TO THEM AND | DID IT
VERBALLY | N CLASS THAT THEY HAD TO KEEP WHAT | GAVE THEM

Q BUT THAT COURSE PACKET THAT YOU REFER TO THERE, WAS I T NOT
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THE FUNCTI ONAL EQUI VALENT OF A COURSE PACKET THAT YOU COULD
HAVE CREATED FOR THEM AT THE SCHOOL LI BRARY?
A NO.

M5. MOFFITT: OBJECTION, YOUR HONOR, | THI NK THE
QUESTI ON IS VAGUE.

THE COURT: THE QUESTI ON HAS BEEN ANSWERED. GO
AHEAD.
BY MR BLOOM
Q ITS TRUE, IS IT NOTI, THAT THE COURSE PACKET THAT YQU
I NSTRUCTED STUDENTS THAT THEY COULD PRI NT OFF OF ERESERVES DI D
NOT COST THEM ANYTHI NG CORRECT?
A I WONDER WHAT YOU MEANT BY COURSE PACKET, SIR, BECAUSE | T

SEEMS LI KE YOU AND | HAVE DI FFERENT DEFI NI TI ONS OF - -

Q " M REFERRI NG TO WHAT YOU MEANT WHEN YOU WROTE THAT
LANGUAGE.
A WHAT | MEANT BY COURSE PACKET -- |F YOU DON T MND, I'LL

TRY TO CLARI FY WHAT | MEANT BY COURSE PACKAGE WAS A NUMBER OF
THINGS, AND | PUT THE ADVERB | MMEDI ATELY PROBABLY | N THE WRONG
PLACE. BECAUSE WHAT | MEANT TO SAY IS | MVEDI ATELY START
ACCUMULATI NG THE MATERI ALS THAT 1I'M GO NG TO G VE YOU AND THAT
YOU RE GO NG TO PRI NT QUT FROM ERESERVE.

SO I T WAS A DI SPARATE NUMBER OF VERY DI FFERENT KI NDS
OF | TEM5.  SOMVETI MES STUDENTS DON' T KEEP THEI R NOTES, AND |
G VE | N-CLASS EXAM NATI ONS WHERE THEY NEED TO HAVE THEI R NOTES,

AND | WANTED THEM TO KEEP ALL OF THAT MATERI AL TOGETHER.
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THEY' RE TAKI NG FI VE OR SI X CLASSES, AND THEY
SOMVETI MES DON' T KEEP TRACK OF VARI QUS COURSE MATERI ALS THEY
GET.

Q AND VWHAT WERE THE REQUI RED READI NGS FROM THI S COURSE THAT
YOU | NTENDED TO BE | NCLUDED | N THAT COURSE PACKET THAT YQU
REFER TO I N THI S LANGUAGE?

A THE TWDO ESSAYS ON ERESERVE. | ENDED UP NOT PUTTI NG ANY
FI CTI ON ON ERESERVE FOR THE COURSE. THOSE TWO I TEMS. | G VE
VARI QUS HANDQUTS. FOR EXAMPLE, | GAVE A HANDOQUT ON THE ORIG N
OF THE CYBORG AND WHERE THE TERM CAME FROM | T'S A RUSSI AN
WORD MEANI NG SURF -- THAT' S WHAT A ROBOT | S.

I G VE THEM HANDOUTS ON DI FFERENT THEORETI CAL
CONTEXTS WE' RE USI NG SUCH AS MYTH THECRY FOR EXAMPLE, OR THE
PROTECT THE FI LM NO R, DEFI NI TI ON OF FI LM NO R BECAUSE MANY OF
THESE SCI ENCE FI CTI ONS ADAPT THE FORM OF FILM NO R, AND THEN
THEI R NOTES.

SO THAT THEY HAVE A SENSE OF SOVETHI NG THEY CAN
ACCUMULATE. AFTER | LEAVE AFTER CLASS SOMVETI MES AND THERE' S A
NOTEBOCK ON THE TABLE AND SOMVEONE HAS FORGOTTEN TO TAKE THEIR
NOTES W TH THEM
Q ONE ALTERNATI VE AVAI LABLE TO YOU TO MAKE READI NGS,

ASSI GNED READI NGS AVAI LABLE TO YOUR STUDENTS WOULD HAVE BEEN TO
CREATE A COURSE PACKET FOR PURCHASE BY THEM AT THE UNI VERSI TY
BOOKSTORE, CORRECT?

A | DON' T KNOWBECAUSE -- | MEAN | GUESS SO |I'D LIKE TO
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ELABORATE ON THAT - -
Q VELL, My QUESTION IS IN THEORY YOU COULD HAVE DONE THAT,
CORRECT?
A | COULD HAVE, BUT IT WOULD HAVE BEEN PROCH BI Tl VELY
EXPENS| VE FOR THEM
Q AND WHAT | S THE BASI S FOR YOUR STATEMENT THAT | T WOULD
HAVE BEEN PROH BI Tl VELY EXPENSI VE?
A BECAUSE TEN YEARS AGO PI ECES OF FI CTI ON WERE NOT
AVAI LABLE, AS READILY AVAI LABLE AS THEY ARE NOW ONLI NE, AND I
MADE A COURSE PACKET, AND IT WAS NOT -- | T WAS A NUMBER OF
SHORT STORIES SO I'T WASN T A CENTRAL NOVEL IN THE COURSE, AND
I T COST ABQUT 40 DOLLARS. | WENT AHEAD AND DID I T.

AND ABOQUT THREE YEARS AGO | TRIED TO MAKE A SIM LAR
COURSE PACKET AND I T COST 120 DOLLARS, AND THERE WAS JUST NO
WAY THAT | COULD DO THAT. | WENT TO THE LOCAL BOOKSTORE, AND
THEY TOLD ME THIS | S WHAT WE HAVE TO DO, AND I T WOULD HAVE COST
120 DOLLARS FOR THAT.

SO WHAT | TOLD THEM TO DO | NSTEAD WAS GO ONLI NE.
THEY COULD GO FOR A STORY BY STEPHEN CRANE. THEY COULD GO TO
THE STEPHEN CRANE SOCI ETY WHERE THEY COULD FI ND THE TEXT ON
THERE. YOQU CAN PRI NT QUT 600 PAGES OF MOBY DI CK FROM THE
| NTERNET.

BUT | CAN T ASK My STUDENTS TO SPEND 140 DOLLARS FOR
A BOOK SUCH AS A HI STORY OF FEM NI ST LI TERARY CRITICISM AND |

CAN T ASK My STUDENTS TO SPEND 120 DOLLARS. HOPE HAS EVEN
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DW NDLED I N QUR STATE SO THAT -- | MEAN HOPE SCHOLARSHI P. |
DON' T MEAN HOPE, AND SO STUDENTS CAN T EVEN -- THEY DON T EVEN
GET A TEXTBOOK STI PEND ANY MORE.

I REALLY CONSCI ENTI QUSLY STRI VE TO GET THE LEAST
AMOUNT OF EXPENSE BECAUSE | USE A NUMBER OF DI FFERENT BOCOKS I N
THE COURSE OF BEI NG AN ENGLI SH PROFESSOR.
Q AND YQU TESTI FI ED I N RESPONSE TO QUESTI ONI NG FROM MBS.
MOFFI TT THAT YOU -- THAT W TH RESPECT TO THE G LLI'S ESSAY THAT
YOU ASSUME THAT NO LI CENSI NG WAS AVAI LABLE, CORRECT?
A YES.
Q BUT YOU DIDN T KNOWWHETHER | T WAS OR WAS NOT BECAUSE YQU
DI DN T I NVESTI GATE WHETHER | T WAS OR WAS NOT, CORRECT?
A NO |IT'S HARD TO DO SOVETHI NG YOU DON T KNOW YOU CAN DO
Q I'T WAS JUST A YES OR NO QUESTI ON.
A YES.
Q AND, I'N FACT, YQU TESTIFIED THAT YOU DI D NOT EVEN KNOW
WHAT THAT BOX ON THE CHECKLI ST WAS REFERRI NG TO, CORRECT?
A Rl GHT.
Q OKAY. |F VEE COULD BRING UP JONT EXH BIT 5 PLEASE AT PAGE
C-8, AND I WLL REPRESENT TO YOQU AS | S REFLECTED ON THI S
EXH BI' T THAT WE' VE CALCULATED THAT FOR ENGLI SH 4200 I N THE FALL
OF 2009, THE COST PER STUDENT TO LI CENSE THE ACCESS -- THE COST
PER STUDENT TO G VE THEM ACCESS TO THI S ESSAY ON ERESERVES
THROUGH A LI CENSE FROM THE COPYRI GHT CLEARANCE CENTER WOULD

HAVE COST $2.10 FOR EACH STUDENT, AND My QUESTION TO YQU
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ACCEPTI NG THAT FACT |'S WHETHER YOU STILL WOULD HAVE REQUI RED
STUDENTS TO READ THI S ESSAY HAD THEY | NCURRED THAT CHARGE OF
$2.10?
A 1 DON T KNOW
Q  AND THAT' S YOUR TESTI MONY EVEN THOUGH YOU TESTI FI ED
EARLI ER | N RESPONSE TO QUESTI ONS FROM M5. MOFFI TT THAT THI S
ESSAY WAS | MPORTANT AND NECESSARY TO YOUR EDUCATI ONAL
OBJECTI VES; |S THAT CORRECT?
A.  MAY | ELABORATE ON MY ANSWER BECAUSE THI NGS ARE NEVER VERY
SI MPLE?
Q  YOU MAY.
A. | ACTUALLY CONSTANTLY SEARCH ON AMAZON TO SEE | F TH S BOXK
GOES OUT ON PAPERBACK AND BECOMES LESS EXPENSI VE BECAUSE |
WOULD LOVE TO USE THI'S TEXT IN MY CLASSROOMS. | WOULD LOVE TO
HAVE MY STUDENTS BE ABLE TO PURCHASE I T.

| DON' T KNOWHOW | FEEL BECAUSE THI S HAS NEVER BEEN
SOVETHI NG THAT |' VE THOUGHT ABOUT THE | DEA OF THEI R PAYI NG TWD
DOLLARS AND SOVETHI NG FOR ONE ESSAY, AND | T WOULD CERTAI NLY
PROBABLY TRANSFORM ANY DECI SION | MAKE ABOUT WHAT |' M GO NG TO
DO W TH USI NG OUTSI DE SOURCES | N MY CLASSROOVS.
Q  OKAY. SO THE ANSWER -- JUST TO SUM UP IF | CAN, YOUR
TESTI MONY | S THAT CONFRONTED W TH THE CHO CE OF HAVI NG STUDENTS
CHARGED $2.10 OR NOT ASSI GNI NG THE ESSAY, YOU RE NOT SURE
SI TTI NG HERE TODAY WHAT YOU WOULD HAVE DONE?

A YES.
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MR BLOOM  OKAY. NO FURTHER QUESTI ONS, YOUR HONOR.

THE COURT: SHALL THE W TNESS BE EXCUSED?

M5. MOFFITT: YES, YOUR HONCR

THE COURT: YOU ARE EXCUSED. THANK YQU.

WHO S NEXT?

MR SCHAETZEL: PROFESSOR HARTW G YOUR HONOR.

THE CLERK: PLEASE RAI SE YOUR Rl GHT HAND TO TAKE THE
QATH.

MELI NDA HARTW G,

HAVI NG BEEN DULY SWORN, WAS EXAM NED AND TESTI FI ED AS FOLLOWS:

THE CLERK: | F YOU WLL HAVE A SEAT, PLEASE, AND
STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME
ALSO

THE WTNESS: MELINDA HARD, HA R T WI G

THE COURT: YOU MAY PROCEED, MR M LLER

DI RECT EXAM NATI ON

BY MR M LLER
Q YOU RE CURRENTLY A PROFESSOR IN THE ART HI STORY DEPARTMENT
AT GEORG A STATE; IS THAT CORRECT?
A THAT' S CORRECT.

Q CAN YQU TELL ME A LITTLE BI T ABOUT YOUR EDUCATI ONAL

BACKGRCOUND?
A SURE. | HAVE A B. A I N ART H STORY AND ORGANI ZATI ONAL
STUDI ES FROM PI TZER COLLEGE IN CALIFORNIA. | HAVE AN MA. IN

NEAR EASTERN STUDI ES WTH A FOCUS ON EGYPTI AN ARCHEOLOGY AND
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I HAVE A SECOND M A. I N ART H STORY AND ARCHEOLOGY
FROM NEW YORK UNI VERSI TY | NSTI TUTE OF FI NE ARTS, AND | HAVE A
PH. D. | N NEAR EASTERN STUDI ES AND -- ACTUALLY IT'S NEAR EASTERN
ART ARCHEOLOGY W TH AN EMPHASI S ON EGYPTI AN ART AND THAT IS
ALSO FROM NYU | NSTI TUTE OF FI NE ARTS.
WHEN DI D YOU GET YOUR PH. D. ?
FROM NYU | NSTI TUTE OF FI NE ARTS.
VWHEN, |' M SORRY?
2000.
OKAY. AND WHEN DI D YOU START TEACH NG AT CGEORG A STATE?

2001.

o >» 0 » O > O

OKAY. CAN YQU TELL US A LITTLE BIT ABOUT THE COURSES YQOU
TEACH AT GEORG A STATE?

A SURE. THEY ARE PRETTY VAR ED. THEY GO FROM JUST A
GENERAL SURVEY OF WESTERN ARTS AND THAT' S FROM THE PREHI STORI C
PERI OD UP UNTI L JUST BEFORE THE BEG NNI NG OF THE RENAI SSANCE,
AND THEN | TEACH A BUNCH OF EGYPTI AN ARCHEOLOGY COURSES AND
ALSO NEAR EASTERN ART AND ARCHEOLOGY, AND | ALSO TEACH A NUVBER
OF SEM NARS, UPPER DI VI SI ON SEM NARS.

Q WHAT DO YQU FEEL LIKE YOUR PROFESSI ONAL FOCUS | S?

A DEFI NI TELY EGYPTI AN ART AND ARCHEOLOGY.

Q OKAY. HAVE YQU WRI TTEN ANY BOOKS ON THE SUBJECT?

A I HAVE. | HAVE A BOOK CALLED TOVB PAI NTI NG AND | DENTI TY

I N ANCI ENT THEBES 1419 TO 1372. THAT WAS PUBLI| SHED BY BREPCLS
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IN BELG UM AND | COAUTHORED A CHI LDREN S BOOK CALLED THE
SHI PMRECKED SAI LOR, AND |' M CURRENTLY WORKI NG ON TWD BOCKS
RIGHT NOW ONE OF WHICH | S FOR W LEY BLACKWELL CALLED A
COVPANI ON TO ANCI ENT EGYPTI AN ART. | AM THE EDI TOR, AND
ANOTHER ONE VHICH IS THE TOVB OF MENA, AND WE' RE CURRENTLY
LOOKI NG FOR A PUBLI SHER FOR THAT PARTI CULAR WORK.
Q OKAY. HAVE YQU BEEN | NVOLVED IN ANY OTHER KI NDS OF
PUBLI CATI ONS OTHER THAN BOOKS?
A YES. A NUMBER OF ENCYCLOPEDI A ARTI CLES. MY SPECI ALTY |
SHOULD SAY W THI N EGYPTI AN ART IS ON PAINTING AND SO |I'VE
VWRI TTEN A NUMBER OF ENCYCLOPEDI A ARTI CLES ON PAI NTI NG

THE FI RST ONE WAS REALLY ONCE | LI TERALLY HAD JUST
GOTTEN QUT OF GRADUATE SCHOOL WAS FOR OXFORD UNI VERSI TY PRESS.
I T WAS THE ENCYCLOPEDI A OF ANCI ENT EGYPT, AND | DI D AN ARTI CLE
ON PAI NTI NG

I HAVE A COUPLE OF ARTI CLES PENDING ONE OF THEM | S
FOR THE OXFORD HANDBOOK OF EGYPTOLOGY. THAT'S ALSO PAI NTI NG
AND PAI NT AND PAI NTI NG WHI CH IS FOR ANCI ENT HI STORY, THE
ENCYCLCOPEDI A OF ANCI ENT HI STORY AND THAT' S FOR THE PHI LONI C
SECTI ON.
Q SO I N THE PROCESS OF ALL OF THESE PUBLI CATI ONS DO YOU HAVE
EXPERI ENCE DEALI NG W TH COPYRI GHT RELATED | SSUES?
A ABSOLUTELY | DO
Q CAN YOQU EXPLAI N YOUR EXPERI ENCE?

A ABSOLUTELY. | F THERE IS AN EXCERPT OF 300 WORDS OR MORE
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WE HAVE TO GET PERM SSI ON FROM THE PUBLI SHER, ALSO FOR

| LLUSTRATI ONS AS WELL.

Q NOW THESE BOCOKS YOU VE WORKED ON THOSE ARE COMVERCI AL,
THOSE ARE FOR SALE;, 1S THAT RI GHT?

A THAT' S CORRECT.

Q NOW TO YOUR SPECI FI C COURSES THAT YOU TEACH, YOU TAUGHT A
COURSE CALLED MATERI ALITY OF EGYPTI AN PAI NTINGS IN THE FALL OF

2009; IS THAT RI GHT?

A | DI D.

Q THAT" S AH 49007

A UH HUH ( AFFI RVATI VE) .

Q WAS THAT A GRADUATE COURSE?

A NO -- WELL, IT WAS KIND OF M XED. | T WAS UNDERGRAD AND

GRADUATE.
Q OKAY. ALL IN THE SAME CLASS?
A ALL I N THE SAME CLASS.
Q OKAY. TELL US A LITTLE BI'T ABOUT WHAT THAT COURSE I S
ABQUT?
A VELL, YOU KNOW THE COURSE WAS KIND OF A TEST FOR ME. |'M
N AN ART AND DESI GN DEPARTMENT, AND OFTEN THERE' S SORT OF
SEPARATI ON BETWEEN THE STUDI O DI SCl PLI NE AND ALSO THE ART
H STORY DI SCI PLI NE.

SO | FIGURED LET'S GO AHEAD AND DO A CLASS THAT DEALS
NOT ONLY W TH THE MATERI ALI TY OR THE ACTUAL PAI NTI NG AND HOW

THEY DI D PAI NTI NG | N ANCI ENT EGYPT USI NG THE ACTUAL MATERI ALS,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9 - 30

AND THEN ALSO LOOKI NG AT | T FROM AN ART H STORI CAL PO NT OF
VI EWWH CH WAS LOCKI NG AT THE | CONOGRAPHY, AND THEN ALSO | HAD
ONE STUDENT THAT ENDED UP LOOKI NG AT SPECTROSCOPY. BASI CALLY
HOW GEOVETRY CAN BE APPLI ED TO TRACI NG ARTI STS ACROSS THE WALL,
THEI R STYLE ACRCSS THE WALL. BECAUSE | N ANCI ENT EGYPTI AN
PAI NTI NG -- ACTUALLY IN ALL OF EGYPTI AN ART, THEY ARE ANONYMOUS
ARTI STS. SO WE REALLY DON' T HAVE ANY NAMES WHATSCEVER
Q CAN YQU DESCRI BE THE WAY THAT YOU CONDUCTED YOUR CLASS,
YOUR TEACHI NG METHCOD?
A | CONDUCTED THE CLASS THE WAY THAT | USUALLY CONDUCT ALL
MY CLASSES VWHICH IS THAT | JUST G VE THE STUDENTS A LOT OF
MATERIAL. | PITCH THE CLASS VERY HGH AND IT'S UP TO THE
STUDENT TO DECI DE WHETHER OR NOT THEY WANT TO BE ABLE TO ACCESS
THE MATERI AL OR NOT.

SO, YOU KNOW ON MY SYLLABI YQU LL SEE THAT | HAVE
ARTI CLES | N FRENCH AND ALSO | N GERVAN AND ALSO ON THE SYLLABI
FOR MATERI ALI TY THERE WERE A NUMBER OF SCI ENTI FI C ARTI CLES I N
THERE AND ALSO ART HI STORY ARTI CLES AND ALSO ABQUT THE PRACTI CE
OF PAINTI NG TOO

MR M LLER  AND SPEAKI NG OF YOUR SYLLABUS, YOUR
HONOR, |F I NMAY APPROACH?

THE COURT: YOU MAY.
BY MR M LLER
Q I F YU CAN TURN I N THE BI NDER THAT |' VE HANDED YQU TO

DX-596, 1S THAT A COPY OF THE SYLLABUS FOR AH 4900 FOR FALL
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20097
A YES, ITIS
Q AND | S THAT THE SYLLABUS THAT YOU PREPARED FOR THI S
COURSE?
A YES, ITIS

MR MLLER YOUR HONOR, WE' D OVER DX-596 | NTO
EVI DENCE.

MR LARSON: NO OBJECTI ON.

THE COURT: | T'S ADM TTED.
BY MR M LLER
Q I F YOU WOULD TURN WTH ME TO PAGE GA STATE 66258 | N
DX-596, YOUR SYLLABUS, THERE' S A SECTI ON CALLED CLASS LECTURE
TOPI CS AND DI SCUSSI ON AREAS; DO YOQU SEE THAT?
A YES, |'M THERE.
Q CAN YOQU TELL ME CGENERALLY WHAT THAT SECTION IS ABOUT?
A I TS SORT OF A GENERAL GUI DELI NE FOR THE COURSE JUST TO
KIND OF SET IT UP. THERE S AN | NTRODUCTI ON AND THEN THERE ARE
A NUMBER OF LECTURES THAT I Q@ VE TO GET EVERYBODY UP TO SPEED
BECAUSE YOU HAVE TO TAKE | NTO ACCOUNT THAT THERE ARE NOT ONLY
H STORIANS I N THI S CLASS BUT THERE ARE ALSO STUDI O ARTI STS I N
TH S CLASS, AND THEY DON' T HAVE A LOT OF ART HI STORY. SO
THAT" S WHAT THE BEG NNI NG | S.

AND THEN THERE WERE THREE PRESENTATI ONS THAT WERE
REQUI RED. ONE WAS VI SUAL ANALYSI S, WHAT CAN YQU TELL ME ABQUT

THE TECHNI QUES THAT WERE USED ON THESE PARTI CULAR TOVB WALLS,
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AND THEN THERE WAS A THEORETI CAL ANALYSI'S, AND THEN AS | FOUND
QUT THE STUDI O ARTI STS WERE NOT' TOO KEEN ABOUT DA NG
ARCHEOVETRI C ANALYSI S BECAUSE | T WAS HI GHLY SCI ENTI FI C AND SO |
ONLY HAD ONE STUDENT THAT ENDED UP USI NG THAT.
MR LARSON: |'M SORRY TO I NTERRUPT. |'VE JUST BEEN
TOLD THAT APPARENTLY THE SYLLABUS HAS ALREADY BEEN ENTERED AS
PX-550 SO THE COURT KNOWS I N CASE VE WANT TO AVA D DUPLI CATI ON.
THE COURT: CAN WE JUST STICK WTH THE PLAI NTI FFS'
EXH BI T?
MR MLLER WE CAN. THAT'S FI NE.
THE COURT: OKAY. WE LL W THDRAW DX- 596.
BY MR M LLER
Q SO THERE' S SOME READI NGS LI STED | N THE SECTI ON?
A CORRECT.
Q WERE ANY OF THEM REQUI RED?
A NO | T WAS SI MPLY TO FAM LI ARI ZE THE STUDENTS W TH WHAT |
WOULD BE LECTURI NG
Q OKAY. AND THAT WAS THE PURPOSE OF READI NGS FOR THE CLASS
IS TO FAM LI ARI ZE STUDENTS W TH WHAT YOU WOULD BE LECTURI NG
ABQUT?
A UH HUH ( AFFI RVATI VE) .
Q AND SO LET'S TURN A LITTLE BIT I'N YOUR SYLLABUS HERE TO
PAGE GA STATE 66262.
A OKAY.

Q DO YOU SEE THAT THERE?
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A I DO

Q AND NEAR THE TOP THERE, THERE' S A REFERENCE TO AN ARTI CLE
FROM LORNA LEE AND STEPHAN QUI RKE CALLED PAI NTI NG MATERI ALS?
A CORRECT.

Q AND THAT'S FROM A TEXT CALLED ANCI ENT EGYPTI AN MATERI ALS
AND TECHNCLOGY - -

A CORRECT.

Q -- BY CAMBRI DGE UNI VERSI TY PRESS? CAN YOU TELL ME WHAT
ANCI ENT MATERI ALS AND TECHNOLOGY | S, THE BOCK?

A THE BOOK. THE BOOK |'S STANDARD REFERENCE FOR ANYBCODY | N
EGYPTOLOGY, AND I T'S A REFERENCE BOCK. | T CONTAINS A NUMBER OF
DI FFERENT ARTI CLES ON JUST THAT, ON MATERI ALS AND TECHNOLOGY,
AND | T RANGES FROM ARTI CLES ON PAI NTI NG MATERI ALS, STONE,

Bl NDERS AND ADHESI VES, AND THEN ALSO HAS ARTI CLES ON HAI R,
OSTRI CH EGGSHELLS AND MEAT PROCESSI NG BREW NG W NE MAKI NG
Q I T"S PRETTY BROAD?

A YES.

Q ARE BEER BREW NG, HAI RSTYLI NG ARE THOSE RELEVANT TO YOUR
COURSE?

A NO.

Q OKAY. FINE. CAN YOQU TELL ME WHAT EXCERPT YOU ASSI GNED
FROM ANCI ENT EGYPTI AN MATERI ALS AND TECHNOLOGY?

A PAI NTI NG MATERI ALS.

Q DI D YOU CONSI DER USI NG ANY OTHER PORTIONS, OR DI D YQU

THI NK ABQUT - -
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A | DD | THOUGHT ABOUT USI NG STONE, JUST A SMALL SECTI ON
OF STONE, AND THAT WAS I T.
Q OKAY. SO YOU ULTI MATELY DIDN T PUT STONE ON YOUR
SYLLABUS?
A NO, | DIDN T BECAUSE THAT WAS SOVETHI NG THAT | COULD
EASILY COVER IN My LECTURES. THE STONE COURSE WAS USED AS A
PAI NTI NG GROUND.

THE COURT: | COULD NOT FI ND THE EXCERPT THAT YOU ARE
REFERRI NG TO.

MR MLLER IT S R GHT ABOVE MY FI NGER

THE COURT: OKAY. YOU RE TALKI NG ABQUT THE PAI NTI NG
MATERI ALS?

MR MLLER YES, YOUR HONOR

THE COURT: WMHICH IS FOUND I N APPARENTLY A BOOK
CALLED ANCI ENT MATERI ALS AND TECHNOLOGY?

MR MLLER R GHT.
BY MR M LLER
Q SO YOUR SYLLABUS HAS ANCI ENT MATERI ALS AND TECHNOLOGY - -
A YES.
Q -- YOU WERE REFERRI NG TO A BOOK CALLED ANCI ENT MATERI ALS
AND TECHNOLOGY?
A YES, | WAS

MR MLLER |IF | MAY APPROACH YOUR HONCR?

THE COURT: YOU MAY.

BY MR M LLER
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Q " M HANDI NG YOU WHAT' S BEEN MARKED AS PLAI NTI FFS' EXH BI T
6; DO YOU RECOGNI ZE THAT BOOK?
A YES, | DO
Q VWHAT IS IT?
A I T"S ANCI ENT EGYPTI AN MATERI ALS AND TECHNCLOGY.
Q IS THAT A COPY OF THE EDI TI ON OF THE BOOK THAT YQU
ASSI GNED THE PAI NTI NG MATERI ALS EXCERPT FROW?
A YES, ITIS
MR MLLER YOUR HONOR, WE'D MOVE PX-6 | NTO
EVI DENCE.
MR LARSON: | BELIEVE IT'S I N EVI DENCE.
MR MLLER | DIDN T SEE IT I N THE CURRENT READCUT.
ALL RI GHT.
BY MR M LLER
Q SO NOW YQU SAI D YOU CONSI DERED USI NG A PORTI ON OF STONE.
DO YOU RECALL HOW MUCH OF THE STONE ARTI CLE YOU CONSI DERED?
THE COURT: WHY IS IT RELEVANT TO ASK ABOUT SOMVETHI NG
SHE CONSI DERED USI NG?
MR MLLER  WELL, IT WAS PLACED ON ERESERVES, THE
PORTION OF STONE. SHE DIDN T END UP PUTTING | T ON SYLLABUS.
THE COURT: ALL RIGHT. GO AHEAD.
BY MR M LLER
Q CAN YOQU TELL ME WHAT EXCERPTS OF STONE YOU PUT ON - -
A SPECI FI CALLY ON THERE WERE REFERENCES TO MALACHI TE WH CH

COULD BE GROUND UP AND USED AS PI GVENT, AND THERE | S SOVETHI NG
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IN THERE ON OBSI DI AN QUARTZ WH CH WAS USED AS | NLAYS | N RELI EF,
PAI NTED RELIEF. SO | NMEAN, | WANTED TO GO AHEAD AND | NCLUDE
THAT.

Q OKAY. DO YOU RECALL WH CH PACGES THOSE WERE?

A IT"S BEEN A VH LE. 44 TO 54.

Q AND YQU ALSO PUT UP THE PAI NTI NG MATERI ALS ESSAY ON YOUR
SYLLABUS?

A YES, | DID

Q OKAY. AND WHAT PAGES WERE THE PAI NTI NG MATERI ALS?

A 104 TO 120.

Q OKAY. AND APPROXI MATELY HOW MANY PAGES ARE | N THE BOCK

| TSELF?

A | BELIEVE -- IF 1 CAN GO AHEAD AND TAKE A LOOK AT I T?
Q YES, BY ALL MEANS.

A IS TH'S I NCLUDI NG THE FRONT NMATTER?

Q VELL YOQU TELL ME?

VELL, IF WE' RE JUST LOOKI NG AT THE TEXT, | T WOULD BE 673
PAGES. W TH THE FRONT MATTER AND THE | NDEX 724.
Q OKAY. SO YOU ROUGHLY ASSI GNED 28 PAGES QUT OF 7247
A YES.
Q RATHER THAN DA NG THE MATH, IS THAT LESS THAN 5 PERCENT OF
THE BOOK?
A YES.
MR MLLER YOUR HONOR, THE PLAI NTI FFS ASSERTION | S

THAT SHE USED 4.2 PERCENT OF THE BOOK.
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MR RICH YOUR HONOR JUST LOOKI NG FOR WAYS TO
EXPEDI TE THI'S, M GHT WE STI PULATE THAT THERE ARE NUVBERS THAT
ARE REGULARLY CALCULATED AND PAGE NUMBERS AND NOT HAVE TO GO
THROUGH THE FORVALI TY W TH EACH W TNESS OF HOW MANY PAGES ARE
IN A BOOK AND IS | T APPROXI MATELY WHAT PERCENT. THI'S IS SORT
OF MECHANI CAL.

THE COURT: WELL IT I'S MECHANI CAL. OF COURSE, MR
M LLER |'S DO NG THE SAVE THI NG THAT YOU ALL DID. YOU RE BOTH
TRYI NG TO CREATE A TRI AL RECORD THAT W LL STAND | NDEPENDENTLY
OF THESE EXH BI TS, AND | HAVE BEEN FEELI NG PRETTY | MPATI ENT
ABOUT IT, I'LL HAVE TO ADM T.

MR MLLER YOUR HONOR | WLL SAY THAT | WON T DO
I T AGAIN FOR TH'S W TNESS.

THE COURT: OKAY. GOOD. GO AHEAD, LET'S MOVE AHEAD
QUI CKLY.

MR MLLER WE RE ABOUT TO --

THE COURT: 1S TH'S THE ONLY ALLEGED | NFRI NGEMENT?

MR MLLER [T 1S, YOUR HONCR

THE COURT: WHAT ELSE COULD YOU WANT TO KNOWP

MR MLLER JUST A COUPLE OF THI NGS.
BY MR M LLER
Q DO YOU HAVE THE -- THE EXCERPTS FROM ANCI ENT MATERI AL AND
TECHNOLOGY LOOKI NG BACK AT YOUR SYLLABUS APPEAR IN A LONG LI ST
OF OTHER GROUPED TOGETHER READI NGS UNDER A SI NGLE HEADI NG CAN

YOU TELL ME WHAT THE HEADI NG | S?
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A COULD YOQU REPEAT THE QUESTI ON PLEASE?

Q YES. |IF YOU LL LOCK AT YOUR SYLLABUS ANCI ENT EGYPTI AN
MATERI ALS AND TECHNOLOGY, THERE IS A GROUP OF FAI RLY LARCE
NUMBER OF READI NGS - -

A YES, ITIS

Q -- AND LI STED UNDER A SI NGLE HEADI NG CAN YOU TELL ME WHAT
THAT HEADI NG | S?

A THAT HEADI NG | S HELPFUL PUBLI CATI ONS.

Q OKAY. AND WHY DI D YOU GROUP ALL THESE TOGETHER UNDER
HELPFUL PUBLI CATI ONS?

A BECAUSE | T'S REALLY UP TO THE STUDENT AS TO WHETHER OR NOT
THEY WANT TO GO AHEAD AND ACCESS OR READ THESE PUBLI CATI ONS,
AND SO THEREFORE THEY' RE HELPFUL.

Q OKAY. AND ARE THEY REQUI RED FOR YOUR COURSE?

NO, THEY ARE NOT.

SO YOQU CONSI DER THEM SUPPLEMENTAL TO YOUR COURSE?

> O >

I DO
MR LARSON: OBJECTI ON, LEADI NG
THE COURT:  SUSTAI NED.
BY MR M LLER
Q CAN YQU TELL ME ARE THESE REQUI RED READI NG OR SUPPLEMENTAL
READI NGS?
A THEY ARE SUPPLEMENTAL READI NGS.
Q OKAY. THANK YOU. NOW HOW DI D YOQU | NTEND YOUR STUDENTS
TO ACCESS THE EXCERPTS OF ANCI ENT EGYPTI AN MATERI ALS AND
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TECHNCOLOGY?

A I PUT I T ON ERES.

Q OKAY. CAN YQU DESCRI BE THE PROCESS THAT YOU FOLLOWED WHEN
PUTTI NG THEM ONTO ERES?

A OKAY. WHEN | UPLOADED THE DOCUMENTS, THERE WAS A -- YQU
HAD TO DECI DE ABOUT THE COPYRI GHT, AND | ENDED UP ACCESSI NG THE
FAI R USE CHECKLI ST AFTER ASSESSI NG THAT | T DID FOLLOWN FAI R USE
AND FI LLED QUT THE FAI R USE CHECKLI ST AND H T THE BUTTON.

Q OKAY. SO NOWDI D YOU ACTUALLY PRI NT OQUT A FAIR USE
CHECKLI ST?

A | DI D.

Q AND DI D YOU ACTUALLY CHECK THE BOXES?

A | DD CHECK THE BOXES, AND YES. | ALSO LOOKED FOR | T WHEN

ASKED, AND WE SPENT A NUMBER OF HOURS TRYI NG TO FIND I T AND

YEAH.

Q OKAY. SO YQU LOST YOUR FORM THAT DID YQU FI LL QJT?
A YES, | DID

Q COULD YQU LOOK I N YOUR NOTEBOCK AT TAB DX-436 PLEASE?
A OKAY.

Q DO YOU RECOGNI ZE THI S DOCUMENT?

A YES, | DO

Q CAN YOQU TELL ME WHAT I T | S?

A ITIS A FAIR USE CHECKLI ST.

Q OKAY. AND SPECI FI CALLY CAN YQU TELL ME A LITTLE MORE

ABQUT | T?
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A THERE ARE A NUMBER OF FACTORS, FOUR FACTORS THAT WEIGH I N
FAVOR OF FAI R USE.
Q LET ME BACK YQU UP A LITTLE BIT. DD YOU CREATE TH S
DOCUMENT?
A YES, | DID
Q OKAY. WHY DI D YOU CREATE THI S DOCUMENT?
A I WAS ACTUALLY ASKED TO RECREATE | T, AND SO I N ORDER TO DO
SO, | PUT MYSELF BACK IN THE M NDSET THAT | HAD WHEN | WAS
DA NG THI S CLASS AND THEN ALSO ASSESSED EACH ONE OF THE
QUESTI ONS AS BEST | COULD.
Q OKAY. SO YOU SORT OF DESCRI BED THE PROCESS THAT YOU JUST
FOLLOWED | N RECREATI NG YOUR LOST CHECKLI ST; IS THAT RI GHT?
A Rl GHT.
Q AND SO DO YQU BELI EVE THAT IS A FAI R AND ACCURATE
REPRESENTATI ON OF THE CHECKLI ST THAT YOU HAD LOST?
A | DO BELI EVE THAT TH S IS FAIR AND ACCURATE - -

MR LARSON: OBJECT TO THE LEADI NG QUESTI ONS.

THE COURT: OVERRULED.

MR MLLER YOUR HONOR, VWE WOULD OFFER DX-436 | NTO
EVI DENCE AS A RECREATED CHECKLI ST.

MR LARSON: YOUR HONOR, WE' D OBJECT FOR THE REASONS
STATED BEFORE THAT I T FAILS THE BEST EVI DENCE TEST. THAT IT' S
| RRELEVANT G VEN THAT | T WAS CREATED I N 2010.

THE COURT: |I'LL ADMT IT.

BY MR M LLER
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Q WHEN YOU ORI G NALLY CREATED YOUR CHECKLI ST I N THE FALL OF
2009, DI D YOU ATTEMPT TO GO THROUGH A FAI R USE ANALYSI S?
A | DI D.
Q AND DI D YOU UNDERTAKE THAT ANALYSI S | N GOCD FAI TH?
A | DI D.
Q NOW LET' S LOOK AT DX-436 | N PARTI CULAR. THE CHECKLI ST HAS
FOUR MAIN FACTORS; DO YOQU SEE THAT?
A I DO
Q AND CAN YQU TELL ME WH CH OF THE FOUR FACTORS YQU
EVALUATED FOR THE EXCERPTS OF ANCI ENT EGYPTI AN MATERI ALS AND
TECHNOLOGY THAT YQU USED?
A | ASSESSED ALL FOUR FACTORS.
Q OKAY. AND CAN YQU SEE THAT EACH OF THOSE FOUR FACTORS HAS
A LI ST OF SUBFACTCRS?
A YES.
Q CAN YQU TELL ME WH CH OF THOSE SUBFACTORS YOU EVALUATED?
A ALL RIGHT. FOR FACTOR 1 | ASSESSED NONPRCOFI T OR | CHECKED
NONPROFI T EDUCATI ONAL BECAUSE GSU 1S A NONPROFI T | NSTI TUTI ON.
| CHECKED TEACH NG BECAUSE | WAS USING I'T I N THE CLASSROOM FOR
My CLASS. | CHECKED PERSONAL STUDY BECAUSE | WAS USING IT TO
PUT MY LECTURES TOGETHER TO WRI TE MY LECTURES.

I ALSO CHECKED USE | S NECESSARY TO ACH EVE YOUR
| NTENDED EDUCATI ONAL PURPCSE BECAUSE | T WAS | MPORTANT NOT ONLY
FOR THE STUDENTS WHO WANTED TO GO AHEAD AND READ I T BUT ALSO

FOR ME WHEN | WAS PUTTI NG MY LECTURES TOCGETHER.
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Q OKAY. AND THERE ARE SEVERAL BOXES HERE THAT YOU DIDN T
CHECK. DI D YOU EVALUATE THOSE BOXES AS WELL?

A | DI D.

Q AND CAN YQU TELL ME WHAT YOUR CONCLUSI ON WAS AS TO
FACTOR 1?

A FACTOR 1 THE FACTOR WEI GHED I N FAVOR OF FAI R USE.

Q OKAY. NOWIF WE CAN GO ONTO THE NEXT PAGE OF THE

CHECKLI ST PAGE 2, CAN YOQU TELL ME WH CH SUBFACTCORS YOQU TOXX A
LOOK AT I N SUBFACTOR 27

A SUBFACTORS OF PUBLI SHED WORK BECAUSE | T IS A PUBLI SHED
WORK. I T IS A FACTUAL OR NONFI CTI ON WORK BECAUSE | T'S LARGELY
SCI ENTI FI C, AND | MPORTANT TO MY EDUCATI ONAL OBJECTI VES BECAUSE
I WAS GO NG TO BE USI NG FOR MY LECTURES AND ALSO FOR ANY
STUDENTS THAT WANTED TO READ THE ARTI CLE.

Q AND THERE ARE SEVERAL BOXES IN FACTOR 2 YOU DIDN' T

CHECK. DI D YOU EVALUATE THOSE FACTORS | N PERFORM NG YOUR
ANALYSI S?

A YES, | DID

Q AND | F YOU CAN TELL ME WHAT WAS YOUR CONCLUSI ON AS TO
FACTOR 2 ON THE FAI R USE CHECKLI ST?

A My CONCLUSI ON TO FACTOR 2 WAS THAT THE FACTORS WEI GHED I N
FAVOR OF FAI R USE.

Q OKAY. ON THE SAME PACE THERE' S FACTOR 3. CAN YQU

DESCRI BE FOR US THE ANALYSI S YOU PERFORMED W TH RESPECT TO

FACTOR 3?
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A ON FACTOR 3 | CHECKED SMALL PORTI ON OF WORK USED BECAUSE
IT WAS A VERY SVALL PORTION OF THE BOOK. | CHECKED PORTI ON
USED IS NOT CENTRAL OR SI GNI FI CANT TO THE ENTI RE WORK AS A
WHOLE BECAUSE | T WAS JUST ONE PARTI CULAR CHAPTER AND THEN PART
OF ANOTHER CHAPTER AND NOT CENTRAL OF COURSE TO THE BOOK.

| ALSO CHECKED AMOUNT TAKEN | S NARROALY TAI LORED TO
EDUCATI ONAL PURPOSE SUCH AS CRITI Cl SM COWMMENT, RESEARCH OR
SUBJECT BEI NG TAUGHT BECAUSE | T WAS NARROALY TAI LORED TOWARDS
JUST LOOKI NG AT PARTI CULAR ASPECTS OF PAI NTI NG SPECI FI CALLY
THOSE THAT WERE SClI ENTI FI C.
Q OKAY. AND LET'S TALK ABOUT THAT FOR JUST A SECOND. SO
YOQU SAI D YOU SELECTED SMALL PORTION, AND | THI NK WE' D ALREADY
DI SCUSSED THE SI ZE OF THE PORTI ON.

DO YOU HAVE A RULE OF THUMB THAT YQU USE AS TO
WHETHER SOVETHI NG |'S LARGE OR SMALL?
A I DO | WOULD SAY -- | NMEAN WHAT | DO FOLLOW I S 10
PERCENT. BASI CALLY THAT IT SHOULD BE 10 PERCENT OF THE WORK.
I TRY NOT TO GO OVER THAT.
Q OKAY. WHERE DI D YOU LEARN THAT RULE OF THUMB?
A THAT' S MY OAN PERSONAL ASSESSIMENT.
Q OKAY. AND WHAT WOULD YQU DO | F YOU WERE CONSI DERI NG
WHETHER OR NOT' A USE OF AN EXCERPT WAS FAI R USE AND YOU WERE

LOOKI NG AT SOVETH NG THAT WAS MORE THAN 10 PERCENT?

A | WOULD GO THROUGH THE COPYRI GHT CLEARANCE CENTER OR GO TO

THE PUBLI SHER OR | WOULD BE I N TOUCH W TH THE AUTHOR
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Q OKAY. | NOTI CED ALSO THAT YOQU SELECTED THAT THE WORK | S
NOT CENTRAL TO THE WORK; CAN YOU EXPLAIN YOUR THOUGHT PROCESS?
A RI GHT, BECAUSE IT'S A VERY BROAD BASED WORK.  ANCI ENT
EGYPTI AN MATERI ALS AND TECHNOLOGY REALLY COVERS A LOT OF
MATERI ALS AND A LOT OF TECHNOLOGY, AND | DI D STATE EARLI ER
THI NGS LI KE MEAT PROCESSI NG, YEAH, EXACTLY.
Q ALL RIGAT. AND THERE IS A -- | CAN T RECALL I F | ASKED,
BUT DI D YOU EVALUATE ALL OF THE CHECK BOXES HERE FOR FACTOR 37
A YES, | DID
Q AND VWHAT WAS YOUR ULTI MATE CONCLUSI ON?
A MY ULTI MATE CONCLUSI ON WAS THAT FACTOR 3 THE FACTORS
VEI GHED I N FAVOR OF FAI R USE.
Q OKAY. AND FI NALLY TURNI NG TO FACTCR 4, CAN YOU DESCRI BE
THE ANALYSI S YOU PERFORMED FOR FACTOR 47
A OKAY. FOR FACTOR 4 THE SUBFACTORS | CHECKED NO
SI GNI FI CANT EFFECT ON MARKET OR POTENTI AL MARKET FOR
COPYRI GHTED WORK BECAUSE | T WAS JUST A SMALL PORTI ON OF THAT
VORK.

| ALSO CHECKED USED TO STI MULATE MARKET FOR ORI G NAL
WORK BECAUSE THOSE PEOPLE THAT WERE GO NG TO GO ON TO BECOVE
ARCHEOLOG STS OR EGYPTOLOA STS TH S |S A MANDATORY BOOK THAT
THEY NEED | N THEI R LI BRARY.

| ALSO CHECKED SUPPLEMENTAL CLASSROOM READI NG BECAUSE
I TS IN THE HELPFUL READI NG SECTI ON, AND | CHECKED RESTRI CTED

ACCESS TO STUDENTS OR OTHER APPROPRI ATE GROUP BECAUSE | T WAS
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JUST TO BE USED BY THE STUDENTS I N MY CLASS.

Q OKAY. AND DI D YOU EVALUATE ALL OF THE CHECKED BOXES

HERE AS TO WHETHER OR NOT YOU SHOULD CHECK THEM HERE UNDER

FACTOR 4?

A YES, | DID

Q OKAY. AND WHAT WAS YOUR ULTI MATE CONCLUSI ON?

A MY ULTI MATE CONCLUSI ON ON FACTOR 4 WAS THAT THE FACTORS

VEI GHED I N FAVOR OF FAI R USE.

Q OKAY. AND SO NOW CONSI DERI NG ALL OF THE FACTORS, WHAT WAS

YOUR ULTI MATE DETERM NATI ON AS TO WHETHER OR NOT' THE USE OF THE

EXCERPT WAS FAI R?

A THAT ALL FOUR FACTORS WEI GHED I N FAVOR OF FAI R USE.

Q OKAY. AND ONCE YQU FI Nl SHED THI S CHECKLI ST, WHAT DI D YQU

DO TO GET YOUR EXCERPT LOADED TO RESERVES?

A | CLI CKED THE BUTTON.

Q OKAY. AND SO DO YOU RECALL WHETHER I N CLI CKI NG THAT

BUTTON YOU WERE | NFORM NG THE LI BRARY AS TO WHETHER OR NOT - -

A ABSOLUTELY, YES.

Q OKAY. |F YOU DONT MND LET ME FI NI SH THE QUESTI ON.
WHETHER YOUR USE WAS FAIR, DID YOU | NFORM THE LI BRARY

THAT THE USE WAS FAIR I N CLI CKI NG THAT BUTTON?

A | DD I NFORM THE LI BRARY THAT My USE WAS FAI R

Q DI D YOU GET ANY KIND OF CONFI RM NG E- MAI L FROM THE

LI BRARY?

A | DD GET A CONFI RM NG E- MAI L FROM THE LI BRARY.
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Q LET ME SHOWIN YOUR NOTEBOOK, |T' S BEEN MARKED AS DX- 509,
AND SO | S TH S THE CORRESPONDENCE BETWEEN YOU AND THE LI BRARY
REGARDI NG YOUR POSTI NG TO ERESERVES W TH RESPECT TO THI S CLASS?
A YES, ITIS

MR MLLER YOUR HONOR, | WOULD MOVE DX-509 | NTO
EVI DENCE.

MR LARSON: NO OBJECTI ON.

THE COURT: | T'S ADM TTED.

MR MLLER | HAVE NOTH NG FURTHER AT THI S TI ME.

THE COURT: GOOD MORNI NG MR LARSON.

MR LARSON: GOOD MORNI NG

CROSS- EXAM NATI ON

BY MR LARSON
Q GOOD MORNING MY NAME |S TOM LARSON.  |' M HERE ON BEHALF
OF THE PLAI NTI FFS. JUST A FEW QUESTI ONS FCOR YQU.

DI D YOU ATTEND A TRAI NI NG SESSI ON RELATED TO THE GSU
COPYRI GHT PCLI CY AT ANY PO NT?
A NO, | DI D NOT.
Q AND JUST TO BE CLEAR W TH RESPECT TO THE EXCERPT WE' VE
BEEN TALKI NG ABOUT OR THE EXCERPTS FROM THE EGYPT ENCYCLOPEDI A,
YOU DI DN T SEEK PERM SS| ON FROM THE PUBLI SHER TO PLACE TH S
WORK OF ERESERVES, CORRECT?
A | DI D NOT.
Q AND YQU DI DN T PAY ANY FEES FOR PLACI NG THE WORK ON

ERESERVES, CORRECT?
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A | DI D NOT.

Q YOU MENTI ONED BEFORE THAT YOU VE PUBLI SHED ACTUALLY W TH
OXFORD UNI VERSI TY PRESS; IS THAT RI GHT?

A | HAVE.

Q AND | TAKE I T THAT BEI NG PUBLI SHED I N AN OXFORD

PUBLI CATI ON WAS | MPOCRTANT TO YOUR CAREER AND YOUR REPUTATI ON,
'S THAT RI GHT?

A YES, IT'S ONE PUBLI SHER THAT IS | MPORTANT.

Q | F YOU CAN TAKE A LOCK AT DX-436 WHICH IS THE CHECKLI ST.
DO YOU HAVE THAT THERE I N FRONT OF YOQU?

A YES.

Q I JUST WANT TO CONFI RM A COUPLE OF THINGS. FIRST OF ALL,
CAN YOU CONFI RM THAT I N TOTAL ON THI S CHECKLI ST THAT YOQU HAD 14
CHECKS I N THE WAYS I N FAVOR OF FAIR USE COLUWN AND ZERO CHECKS
IN THE WAYS AGAI NST FAI R USE COLUMN?

A | CAN CONFI RM THAT.

Q THANK YOQU. AND CAN YOU ALSO CONFIRM -- | TH NK YQU SAI D
THAT W TH RESPECT TO PACES 44 TO 54, YOU DIDN T ULTI MATELY

I NCLUDE THOSE ON YOUR SYLLABUS; 1S THAT RI GAT?

A | DI D NOT | NCLUDE THEM ON MY SYLLABUS.

Q BUT THE EXCERPT THAT WAS POSTED TO ERESERVES DI D | NCLUDE
BOTH PAGES 44 TO 54 AND PAGES 104 TO 1207

A YES.

Q NOW YQU | NDI CATED UNDER THE FI RST FACTOR ON THE CHECKLI ST

THAT THE USE WAS NECESSARY TO ACH EVE YOUR | NTENDED EDUCATI ONAL
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PURPOSE; | S THAT RI GHT?

A | DI D.

Q I THI NK YOU ALSO TESTI FI ED JUST A MOMENT AGO THAT THE
READI NG WAS OPTI ONAL?

A | DD YES

Q SO IS IT PGSSIBLE THAT IF I T WAS OPTI ONAL AND NOT REQUI RED
THAT I T WASN T REALLY NECESSARY?

A BUT THAT GOES TO HOW I TEACH My CLASSES. | MEAN | G VE
STUDENTS AS MUCH MATERI AL AS THEY WANT, AND THAT IT IS
NECESSARY FOR THOSE STUDENTS THAT WOULD LI KE TO GO ON AND
BECOVE ARCHEOLCGQ STS OR EGYPTOLOG STS, AND THEREFORE | T WOULD
BE NECESSARY FOR THEM TO READ, AND THEN SUPPLEMENTARY OF COURSE
FOR THOSE STUDENTS LI KE STUDI O STUDENTS THAT WOULD NOT BE

I NTERESTED I N GO NG | NTO THAT.

Q SO I T WAS NECESSARY FOR SOMVE OF THE STUDENTS IN THE CLASS
BUT NOT FOR ALL OF THE STUDENTS | N THE CLASS?

A VELL, IT'S UP TO EVERY STUDENT TO DECI DE WHAT THEY WANT,
ISNT I T?

Q BUT YOU CHECKED NECESSARY ON THE CHECKLI ST; IS THAT RI GHT?
A | DI D.

Q NOW W TH RESPECT TO FACTOR 2, | THI NK YOU CHECKED

NONFI CTION; |'S THAT RI GHT?

A | DI D.

Q AND YQU DI D NOT CHECK HI GHLY CREATI VE WORK, CORRECT?

A NO, | DI D NOT.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9 - 49

Q AND | TAKE IT, THOUGH, THAT THI S EXCERPT THAT YOU PLACED
ON ERESERVES FROM THI S BOOK IS NOT JUST SORT OF A PLAIN LI ST OF
FACTS; IS THAT RI GHT?
A ACTUALLY I T I'S A VERY SCI ENTI FI C APPROACH TO PAI NTI NG
GO NG OVER PI GVENT ANALYSI S, SPECTROSCOPY | NFORMATION. IT'S
VERY SClI ENTI FI C.
Q SCIENTIFIC. I T I NCLUDES THE AUTHOR S DESCRI PTI ON OR
EXPLANATI ON OF THOSE TOPI CS?
A HE WOULD HAVE TO BECAUSE IF IT'S SO SCI ENTI FI C HE NEEDS TO
EXPLAIN I T TO AN AUDI ENCE THAT ARE NOT SCI ENTI STS.
Q LOOKI NG AT FACTOR 4, YOQU DI D NOT CHECK ON THE RI GHT- HAND
SIDE LI CENSI NG AND PERM SSI ONS READI LY AVAI LABLE. DD YQU
ACTUALLY CHECK TO SEE WHETHER LI CENSI NG OR PERM SSI ON WAS
AVAI LABLE FOR THI S EXCERPT?
A | DI D NOT BECAUSE | BELI EVED THI' S WAS UNDER FAlI R USE.
Q | SEE. YOU CHECKED STI MULATES THE MARKET FOR THE
ORI G NAL, CORRECT?
A UH HUH ( AFFI RVATI VE) .

THE COURT: WAS THAT A YES?

THE W TNESS: YES.
BY MR LARSON
Q NOW YQU HAVEN T PROVI DED THE COURT W TH ANY EVI DENCE THAT
ANY STUDENT I N THI S PARTI CULAR CLASS ACTUALLY BOUGHT TH S BOOK
BECAUSE OF YOUR USE OF I'T IN YOUR CLASS; IS THAT CORRECT?

A UNFORTUNATELY | DO NOT HAVE THAT EVI DENCE, BUT CERTAI NLY
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THEY COULD I F THEY WANTED TO

Q I THI NK YOU TALKED I N YOUR TESTI MONY ABQUT A 10 PERCENT
QU DELI NE THAT YOU FOLLOWP

A UH HUH ( AFFI RVATI VE) .

Q JUST SO I'M CLEAR | S THAT A RULE THAT YOU FOLLOW SORT OF
SEPARATE AND APART FROM THE CHECKLI| ST?

A COULD YOQU REPEAT THAT QUESTI ON?

Q YEAH. | S THAT A RULE THAT YOU FOLLOW SEPARATE AND APART
FROM FI LLI NG QUT THE CHECKLI ST; I N OTHER WORDS, | F THE EXCERPT
THAT YOU RE | NTERESTED I N USI NG IS OVER 10 PERCENT, DO YQU JUST
NOT USE I T | RRESPECTI VE OF FILLI NG QUT THE CHECKLI ST?

A IF 1T 1S OVER 10 PERCENT, | WOULD THEN GO THROUGH THE
COPYRI GHT CLEARANCE CENTER OR | WOULD GO TO THE PUBLI SHER.

Q YOU WOULDN T ACTUALLY FI LL OQUT A CHECKLI ST I N THAT

SI TUATI ON; YOU WOULD DO WHAT YQU JUST | NDI CATED?

A I WOULD.

Q OKAY. SO WHEN YOQU DI D A CHECKLI ST AND FILLED I'T QJT, IT
WAS 14 TO ZERO I N FAVOR OF FAIR USE;, | S THAT CORRECT?

A THAT' S CORRECT.

Q SOIT S ONLY BY RESORTING TO TH' S 10 PERCENT CRI TERI A
THAT' S QUTSI DE THE CHECKLI ST THAT YOU CONCLUDED THAT I'T WAS NOT
A FAIR USE AND YOU COULDN T USE THE MATERI AL?

A COULD YQU PLEASE RESTATE THE QUESTI ON?

Q YES. MW QUESTION IS IT'S ONLY BY USING THE 10 PERCENT

CRI TERI ON QUTSI DE THE CHECKLI ST THAT YOU CONCLUDE THAT YOU NEED
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TO GET PERM SSI ON TO USE SQOVETHI NG?
A "M SO SORRY | DON T UNDERSTAND WHAT YOU RE SAYI NG
Q MY QUESTION IS, | THI NK YOQU | NDI CATED A MOVENT AGO THAT
THI' S 10 PERCENT RULE I'S SOVETHI NG YOQU DO | RRESPECTI VE OF THE
CHECKLI ST, CORRECT?

ITS A RULE YOU FOLLOW EVEN WHEN YOU HAVEN T FI LLED
QUT THE CHECKLI ST?
A THAT' S TRUE.
Q AND SO ALL I"MASKING IS IF IT'S THE CASE THAT TO CONCLUDE
THAT SOMETHI NG IS NOT' A FAIR USE YOU ACTUALLY RELY ON SOVETHI NG
THAT' S QUTSI DE - -

THE COURT: THI S IS REALLY GETTI NG OVER | NTO
ARGUMENT. LET"S MOVE ON.

MR LARSON. SURE, YOUR HONCR
BY MR LARSON
Q I TH NK YQU TESTI FI ED THAT YOUR CHECKLI ST WAS RECREATED
SOMVETI ME LATE LAST YEAR, IS THAT RI GHT?
A YES, | T WAS.
Q COULD YQU JUST TAKE A LOCK AT THE CHECKLI ST? YQU SEE IT'S
DATED 9-1-2009 ON THE FI RST PAGE?
A YES.
Q THAT' S NOT ACTUALLY CORRECT, RIGHT, I T WAS NOT' CREATED ON
9- 1- 20097
A I WAS RECREATI NG THE CHECKLI ST.

Q AND HOWN DI D YOU KNOW THAT |I'T WAS CREATED ORI G NALLY ON
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9- 1-20097?
A I WAS DO NG MY BEST TO REMEMBER.
Q IS 1T YOUR TESTI MONY THAT TH S CHECKLI ST THAT WE' RE

LOOKI NG AT HERE REFLECTS PRECI SELY | N EVERY RESPECT WHAT YQU
DI D I N SEPTEMBER 2009 AS TO EACH OF THE 50 BOXES ON THE
CHECKLI ST?
A I WOULD SAY I T'S A VERY GOOD APPROXI MATI ON.
Q OKAY. BUT ONLY AN APPROXI MATI ON?
A ITS VERY CLOSE. IT'S VERY CLCSE TO HON | ABSCLUTELY DI D
I T.

MR LARSON. YCOUR HONOR, BASED ON THAT TESTI MONY, |
WOULD RENEW QUR OBJECTI ON TO ADM TTI NG TH S DOCUMENT | NTO
EVI DENCE.

THE COURT: YOU MEAN THE RECREATED CHECKLI| ST?

MR LARSON.  YES.

THE COURT: OKAY. |'LL OVERRULE YOUR OBJECTI ON.

MR LARSON: | HAVE NO MORE QUESTI ONS.

MR MLLER  JUST ONE.

THE COURT: BETTER BE GOOD.

MR MLLER THAT'S A LOT OF PRESSURE.

THE COURT: THAT'S WHAT | | NTENDED.

REDI RECT EXAM NATI ON

BY MR M LLER
Q ONE SI NGLE QUESTI ON. MR LARSON ASKED YOU ABOUT YOUR
CHECKLI ST JUST NOW DI D YOU CONSI DER EVERY | TEM ON THI S
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CHECKLI ST WHETHER OR NOT YOU CHECKED THE BOX?
A. | CONSI DERED ABSOLUTELY EVERY | TEM ON THERE WHETHER OR NOT
| CHECKED THE BOX.

MR MLLER THAT' S ALL. THANK YOU.

THE COURT: SHALL THE W TNESS BE EXCUSED?

MR LARSON: THAT' S FI NE.

THE COURT: YOU ARE EXCUSED. THANK YOU.

WHO S NEXT?

MR SCHAETZEL: PROFESSOR DI XON, YOUR HONOR

MR KRUGVAN: YOUR HONOR, THIS IS JOHN RAINS. HE S A
COLLEAGUE OF M NE AT BONDURANT M XSON & ELMORE.

THE COURT: NI CE TO HAVE YOU HERE.

MR SCHAETZEL: BEFORE WE CONDUCT THE NEXT
EXAM NATI ON, WE NEED A FEW M NUTES TO SET UP AND WOULD ASK | F
THE COURT WOULD | NDULGE A BREAK AT THI'S PO NT IN TI ME?

THE COURT: WE LL TAKE A 15-M NUTE BREAK.

( RECESS)

THE COURT: ARE YOU READY?

MR HARBIN: YES, YOUR HONOR THE DEFENDANTS WOULD
CALL PROFESSOR PATRI Cl A DI XON

PATRI Cl A DI XON,

HAVI NG BEEN FI RST DULY SWORN, WAS EXAM NED AND TESTI FI ED AS
FOLLOWB:

THE CLERK: |F YOU WLL HAVE A SEAT, PLEASE, AND

STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME
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ALSO  SWORN WORN.

THE WTNESS: MW NAME IS PATRI CI A DI XON.

MR HARBIN:. BEFORE WE BEGA N, YOUR HONOR, THE
DEFENDANTS WOULD OFFER | NTO EVI DENCE DEFENDANT' S EXHI BI T NUMBER
335 WHICH I S THE SYLLABUS FOR THE FALL 2009 COURSE THAT
PROFESSOR DI XON TAUGHT AT | SSUE.

MR RAINS:  YOUR HONOR, | BELIEVE THAT'S ALREADY I N
EVI DENCE AS PLAINTI FFS' EXH BI T 542.

THE COURT: CAN WE JUST STICK W TH THE PLAI NTI FFS'
EXH Bl TS?

MR HARBIN. |'LL TRY, YOUR HONOR, | DI D NOT REALIZE
THAT WAS IN.  I'LL TRY EVERY TIME | REFER TO IT TO SAY
PLAI NTI FFS' EXH BI T 542. 1S 542 RI GHT?

MR RAINS: | BELI EVE THAT' S CORRECT.

THE COURT: ALL RI GHT.

MR HARBIN:  AND DEFENDANTS EXHI BIT 749 WHICH IS
BEFORE THE WTNESS | S THE THI RD BOOX -- ONE OF THE BOCKS OF
VWH CH SHE EXCERPTED BLACK FAM LI ES TH RD EDI TI ON.

MR RAINS: NO OBJECTI ON.

THE COURT: | T'S ADM TTED.

MR HARBIN:  THE PLAI NTI FFS HAVE | NTRODUCED A FOURTH
EDI TION, BUT | TH NK YOU WLL FIND THE W TNESS USED THE THI RD
EDI TION WHI CH | S WHY VEE | NTRODUCI NG THE DEFENSE COPY OF THAT
BOOK DEFENSE EXHI BI T 749.

THE COURT: AND 741 1S ALREADY | N EVI DENCE?
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MR HARBIN. 749,

THE COURT: OKAY. IS IT ALREADY | N EVI DENCE?

MR HARBIN:. I T'S DEFENDANTS EXH BI T 749.

THE COURT: | T'S ADM TTED.

DI RECT EXAM NATI ON

BY MR HARBI N
Q PROFESSOR DI XON, YOU ARE A PROFESSOR AT GEORG A STATE;, 1S
THAT RI GHT?
A YES.
Q BRI EFLY G VE THE COURT YOUR EDUCATI ONAL BACKGROUND?
A YES, | HAVE A MASTER S OF BUSI NESS ADM NI STRATI ON FROM
HOMRD UNI VERSI TY AND A PH. D. | N AFRI CAN- AMERI CAN STUDI ES FROM
TEMPLE UNI VERSI TY.
Q OKAY. AND HOW LONG APPROXI MATELY HAVE YOU TAUGHT AT
GEORG A STATE?
APPROXI MATELY 17 YEARS.
ARE YOU A TENURED PROFESSCR?
YES, | AM
AND | N WHAT DEPARTMENT DO YOU TEACH?
THE DEPARTMENT OF AFRI CAN- AMERI CAN STUDI ES.
AND HAVE YQU PUBLI SHED ARTI CLES I N YOUR Fl ELD?
YES, | HAVE.
CAN YOQU TELL THE COURT APPROXI MATELY HOW MANY?

TEN ARTI CLES.

o >» 0 » O » O » O P

HAVE YOU AUTHORED ANY BOCKS?
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YES.

AND HOW MANY?

APPROXI MATELY THREE.

o > O >

WHAT ARE THE NAMES OF THOSE BOCKS?

AFRI CAN- AMERI CAN RELATI ONSHI PS, MARRI AGES AND FAM LI ES, AN
I NTRCDUCTI ON; VEE WANT FOR QOUR SI STERS WHAT WE WANT FOR
QURSELVES; AND TLC, TALKI NG AND LI STENI NG W TH CARE.

Q AND DI D YOQU TEACH A COURSE I N THE FALL OF 2009 AAS 3000

TI TLED AFRI CAN- AVERI CAN FAM LY?

A YES.

Q AND LET' S LOCK AT WHAT HAS BEEN | NTRODUCED AS PLAI NTI FFS'
EXH BIT 542 WHICH | S ALSO MARKED AS DEFENDANT' S EXH BI T 335; | S
TH S THE SYLLABUS FOR THE COURSE?

A YES, ITIS

Q D D YOU PREPARE | T?

A YES, | DID

Q CAN YQU BRI EFLY SUMVARI ZE FOR THE COURT WHAT |'S COVERED I N
THAT COURSE?

A ESSENTI ALLY IT'S A COURSE ON AFRI CAN- AMERI CAN FAM LI ES,
AND VHAT | DO IS LOOK AT THE H STORY OF THE FAM LI ES STARTI NG
FROM AFRI CA TO CONTEMPORARY Tl MES, AND WE ALSO LOOK AT | SSUES
AS THEY AFFECT AFRI CAN- AVERI CAN FAM LI ES.

Q WERE THERE REQUI RED TEXTBOOKS THAT YOU REQUI RED THE
STUDENTS TO PURCHASE?

A YES.
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Q HOW MANY WERE THCSE?
A THREE.
Q CAN YOU NAME WHAT THEY WERE?

YES. ENSURI NG | NEQUALI TY, AFRI CAN- AVERI CAN FAM LY LI FE,
AS WELL AS THE STRESS OF AFRI CAN- AVERI CAN FAM LI ES.
Q AND THEY APPEAR ON THE FI RST PAGE OF THE SYLLABUS UNDER
REQUI RED TEXT READI NG?
A YES.
Q AND ONE OF THOSE YOU NAMED ENSURI NG | NEQUALI TY, 1S THAT AN
OXFORD UNI VERSI TY PRESS PUBLI CATI ON?
A YES, ITIS
Q AND DI D YOU ALSO HAVE SELECTI ONS FROM MCADOO AND STAPLES
THAT WERE REQUI RED READI NGS?
YES.
AND VWHERE DI D YOU POST THOSE SELECTI ONS?
THE SELECTI ONS WERE POSTED ON RESERVE | N THE LI BRARY.
HARDCOPY PHYSI CAL RESEARCH?

YES, PHYSI CAL RESERVE.

o »>» O » O >

OKAY. |F YOU LOCK LONER DOMN ON THE FI RST PAGE OF THE
SYLLABUS PLAINTI FFS EXH BI T 542, THERE IS A GROUP OF READI NGS
THAT ARE CALLED RECOMVENDED READI NGS ON PARENTI NG AND CHI LDREN,
WERE THOSE REQUI RED READI NGS?

A NO.

Q AND AT THE BOTTOM OF THAT FI RST PAGE OF THE SYLLABUS IS A

REFERENCE TO CERTAI N SOFTWARE AND I T''S SAYS ON ULEARN?
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YES.
WAS THE SOFTWARE ACTUALLY ON ULEARN?

NO, THOSE ARE LI NKS TO SOFTWARE.

o > O >

DI D YOU POST ANY READI NG MATERI AL FOR THE STUDENTS IN TH S
CLASS ON ULEARN?

A NO, | DIDN T.

Q D D YOU EVER DO THAT?

A NO.

Q | F YOQU LOOK AT THE SECOND PAGE OF THE SYLLABUS PLAI NTI FFS'
EXH BI T 542, THERE IS A REFERENCE TOMRD THE BOTTOM TO PANEL
PRESENTATI ONS.  CAN YOU BRI EFLY DESCRI BE FOR THE COURT WHAT
THAT WAS AS PART OF THI S COURSE?

A YES. WHAT | DO I'S HAVE STUDENTS COVE TOGETHER | N GROUPS
OF TWDO TO THREE STUDENTS, AND WHAT THEY' LL DO | S PREPARE A
PRESENTATI ON AND MAKE A PRESENTATI ON TO THE CLASS.

Q OKAY.  GENERALLY WHEN DI D THOSE COME UP I N THE CLASS?

A APPROXI MATELY SI X WEEKS TOMRD THE END OF THE CLASS OR THE
LAST Sl X WEEKS.

Q OKAY. THE PLAINTI FFS ARE CHALLENG NG YOUR USE OF EXCERPTS
OF FOUR WORKS IN THAT CLASS, AND I WANT TO BRI EFLY REVI EW EACH
OF THEM THE FIRST ONE IS, DI D YOQU USE A CHAPTER FROM THE BOOK
THE SLAVE COMMUNITY I N THE FALL 2009 COURSE?

A YES.

Q AND | F YOU LOOK AT PLAINTI FFS' EXH BIT 460 WHI CH | S BEFORE

YOQU, | THINK YOU VE GOT' A COPY OF THE BOOK UP THERE?
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OKAY.

DO YOU RECOGNI ZE THAT AS A COPY OF THE BOOK?
YES.

DO YOU OMN A COPY OF THI S BOOK?

YES, | OM SEVERAL COPIES OF IT.

DD YOU I N 20097

YES.

o >» 0 » O > O >

AND | F YOU LOOK AT THE TABLE OF CONTENTS TO THE BOCOK,
PLAI NTI FFS' EXHI BI T 460, APPROXI MATELY HOW MANY PAGES IS THE
PUBLI CATI ON?

A APPROXI MATELY 400 PAGES.

Q YOU USED ONE CHAPTER OF THAT BOOK CHAPTER 7, PLANTATI ON

REALI Tl ES?

A YES.

Q AND THAT' S AT PAGES 249 TO 283; |IS THAT RI GAT?

A YES.

Q APPROXI MATELY 35 PAGES?

A YES.

Q SO DI D YQU USE LESS THAN 10 PERCENT OF THAT BOOK BY PAGES

IN THE COURSE?
A YES.
MR HARBIN: PER THE PLAI NTI FFS' CALCULATI ON, YOUR
HONOR, IT'S 9.2 PERCENT.
BY MR HARBI N

Q LET" S LOOK AT PAGE 3 OF THE SYLLABUS, DI D YOU | NCORPORATE
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THAT CHAPTER OF THE SLAVE COMMUNI TY, PLAINTIFFS EXH BI T 460,
IN THE AUGUST 25 TO 27 SESSI ON?

A YES.

Q AND VHAT WAS YOUR PURPCSE I N USI NG THAT CHAPTER | N THAT
SESSI ON?

A TO @ VE STUDENTS SQOVE | DEA OF THE REALITY OF PLANTATI ON
LI FE; WHAT I T WAS LI KE TO BE A SLAVE.

Q OKAY. AND WAS THI S REQUI RED READI NG, THAT CHAPTER WAS
THAT REQUI RED READI NG I N THE COURSE?

A YES, | T WAS.

Q FOR ALL THE STUDENTS?

A YES.

Q D D YOU VI EW THAT CHAPTER AS THE HEART OR CRI TI CAL PART OF
THE BOOK?

A NO, | DIDN T.

Q VWHY DO YOQU SAY THAT?

A BECAUSE I T'S A BOOK CALLED THE SLAVE COVMUNI TY, AND SO
THERE ARE DI FFERENT ASPECTS OR COMPONENTS OF WHAT THAT IS, AND
SO TH'S WAS JUST ONE ASPECT OF IT.

Q AND LET' S TALK ABQUT THE SECOND EXCERPT ABOUT WHI CH THE
PLAI NTI FFS COVPLAI N FROM THE FALL 2000 COURSE. DI D YOU USE AN
EXCERPT OF A BOOK CALLED AFRI CAN- AVERI CAN S| NGLE MOTHERS,
UNDERSTANDI NG THEI R LI VES AND FAM LY?

A YES, | DID

MR HARBIN:. | BELIEVE THAT' S PLAINTI FFS' EXH BI T
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202, YOUR HONCR

BY MR HARBI N

Q DO YOU SEE THAT ON THE SHELF I N FRONT OF YQU, PROFESSOR
DI XON?

A YES, | HAVE IT.

Q | F YOQU CAN LOOK AT THE TABLE OF CONTENTS, THE PUBLI CATI ON
I'S SOVETHI NG OVER 190 PAGES; IS THAT RI GHT?

YES.

AND YOQU USED ONE CHAPTER, THE CHAPTER BY RANDOLPH?

YES.

AND THAT' S PAGES 117 TO 145?

YES.

APPROXI MATELY 29 PAGES?

> o » © >» O >

YES.

MR HARBIN: PER THE PLAI NTI FFS' CALCULATI ON, YOUR
HONOR, THAT' S 15.9 PERCENT OF THE WORK.
BY MR HARBI N
Q LET' S LOOK BACK AT THE SYLLABUS PLAI NTI FFS' EXHI BI T 542,
AT THE TOP OF PAGE 4, DID YOQU | NCORPORATE THI S CHAPTER I N YOUR
TEACH NG I N THE SESSI ON OCTOBER 20 TO 227
A YES.
Q AND THE REFERENCE TO IT IS AT THE VERY TOP OF THAT PAGE
RANDOLPH PAGE 117; | S THAT THE REFERENCE?
A YES, THAT' S CORRECT.

Q AND | T SAYS PANEL PRESENTATI ONS GROUPS ONE AND TWO, WHAT
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I S THAT REFERRI NG TO?

A I T REFERS TO TWO GROUPS WHO WERE GO NG TO MAKE
PRESENTATI ONS THAT DAY, AND FOR THAT PARTI CULAR CHAPTER WE
HAD -- IT WAS PART OF THE PANEL PRESENTATI ONS, AND SO WE HAD
STUDENTS, TWDO TO THREE STUDENTS WHO WERE GO NG TO MAKE A
PRESENTATI ON TO THE CLASS FROM THAT CHAPTER

Q FOR USE OF THI S RANDOLPH CHAPTER OF PLAINTIFFS EXH BI T
202, THE AFRI CAN- AMERI CAN SI NGLE MOTHER S BOOK, WAS THAT
CHAPTER REQUI RED READI NG FOR THE WHOLE COURSE?

NO, | T WASN T.

HOW MANY STUDENTS WERE EXPECTED TO READ THAT CHAPTER?
TWDO TO THREE STUDENTS.

THE ONES MAKI NG THE PRESENTATION ON | T?

CORRECT.

WHAT WAS YOUR PURPGCSE | N OFFERI NG THAT CHAPTER AS ONE OF

o >» O » O >

THE PANEL PRESENTATI ONS?
A FOR STUDENTS TO GET SOVE UNDERSTANDI NG OF THE OQUTCOMES OF
CHI LDREN I'N SI NGLE MOTHER FAM LI ES W TH PARTI CULAR FOCUS ON
THEI R STRENGTHS.

Q OKAY. AND DID YOQU VIEWTH S CHAPTER AS THE HEART OR
CRI TI CAL PART OF THE BOOK?

A NO, | DIDN T.

Q VWHY DO YOQU SAY THAT?

A BECAUSE | T'S AN EDI TED BOOK, FIRST OF ALL; AND THEN SECOND

OF ALL, I T'S DI FFERENT ASPECTS AND PERSPECTI VES AND RESEARCH ON
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SINGLE MOTHER FAM LIES. SO THI S IS JUST ONE ASPECT OF IT.
Q AND LET' S BRI EFLY DI SCUSS THE THI RD EXCERPT AT I SSUE. IN
THE FALL 2009 COURSE DI D YOU USE AND | NCORPORATE AN EXCERPT OF

A BOCOK BLACK CHI LDREN?

A YES.

Q | F YOQU COULD LOCK AT PLAINTIFFS EXH BI'T 209, IS THAT THE
BOOK?

A YES.

Q AND DO YOU OMN A COPY OF THAT BOOK?

A YES, | DO

Q | F YU CAN LOOK AT THE TABLE OF CONTENTS, APPROXI MATELY
HOW MANY PAGES | S THE BOCK?

A | T'S APPROXI MATELY 235 PAGES.

Q AND DI D YQU USE ONE CHAPTER OF THAT BOOK IN THE FALL 2009
COURSE?

YES.

IS THAT THE CHAPTER BY MJURRAY AND NMANDARA?

YES, ITIS

CHAPTER 6 ON RACI AL | DENTI TY DEVELOPMENT?

YES.

IS THAT PAGES 73 TO 967?

YES.

SO | S THAT APPROXI MATELY 24 PAGES?

YES.

o >» 0 » O » O » O P

SO YOQU USED APPROXI MATELY 10 PERCENT OF THAT BOCK I N THE
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COURSE BY PAGES?
A YES.
MR HARBIN:  YOUR HONOR, PLAI NTI FFS HAVE CALCULATED
7.1 PERCENT. WE' LL BE GLAD TO GO W TH THAT PERCENTAGES, BUT W\E
THINK I T"S ROUGHLY 10 PERCENT.
MR RAINS:  WE' LL STIPULATE TO THAT, YOUR HONCR
THE COURT: ALL RI GHT.
BY MR HARBI N
Q | F YOQU LOOK BACK TO THE COURSE SYLLABUS FOR THE FOURTH
PAGE, DI D YOQU | NCORPORATE THAT | NTO THE NOVEMBER 17 TO 19
SESSI ON OF THE COURSE?
A YES.
Q AND WAS THE LAST PORTION -- HOW MANY WEEKS OF THE COURSE
WERE PANEL PRESENTATI ONS?
A SI X WEEKS.
Q ALL THE LAST SI X WEEKS. SO THI S CHAPTER WAS | NCORPCRATED
AS ONE OF THE POTENTI AL PANEL PRESENTATI ONS?
A YES, | T WAS.
Q OKAY. SO IN YOUR FALL 2009 COURSE WAS THI S CHAPTER, THE
MURRAY/ MANDARA CHAPTER FROM BLACK CHI LDREN, WAS THAT REQUI RED
READI NG FOR THE ENTI RE CLASS?
NO, | T WASN T.
HOW MANY STUDENTS DI D YOU EXPECT TO READ | T?

ABQUT TWD TO THREE.

o > O >

OKAY.  WHAT WAS YOUR PURPGCSE; WHY DI D YOU ASSI GN THAT
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CHAPTER, PUT THAT CHAPTER I N THE LI ST OF POTENTI AL PANEL
PRESENTATI ONS FOR THE STUDENTS?

A JUST SO THAT THE STUDENTS WOULD GET SOMVE | DEA AS TO HOW
CHI LDREN DEVELOP THEI R | DEAS ABOUT RACE AND HOW THEY UNDERSTAND
RACE I N DI FFERENT STAGES IN THEI R DEVELOPMENT.

Q SO WHAT YOQU SAID IS TWDO OR THREE STUDENTS WOULD READ THE

CHAPTER AND THEY WOULD I N TURN ANALYZE THE CHAPTER FOR THE

CLASS?
A YES.
Q IS THE CHAPTER OF PLAINTI FFS EXH BI T 209, THE BLACK

CHI LDREN BOOK THAT YQU ASSI GNED CHAPTER 6 AS PART OF THE PANEL,
I'N YOUR VI EW THE HEART OR CRI Tl CAL PART OF THE BOOK?

A NO ITISNT.

Q VWHY DO YOU SAY THAT?

A BECAUSE AGAIN I TS AN EDI TED WORK AND | T' S JUST ONE
COVPONENT OR ASPECT OF BLACK CHI LDREN.

Q AND THEN LET' S TALK ABOUT THE FOURTH EXCERPT AT | SSUE, DI D
YOU USE THE CHAPTER I N THE FALL OF 2009 OF THE BOOK CALLED
BLACK FAM LI ES?

A YES.

Q AND | F YOU CAN LOCK AT THE DEFENDANTS' EXH BI T 749 WH CH
HAS BEEN | NTRODUCED | NTO EVI DENCE | S THAT THE BOX - -

A YES.

Q -- TH RD EDI Tl ON?

NOW WAS THE FOURTH EDI TI ON OQUT AT THAT TI ME?
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A YES, | T WAS.

MR HARBIN:. |IF | NMAY APPROACH YOUR HONCR?

THE COURT: YES.
BY MR HARBI N
Q PLAI NTI FFS' EXH BI T 217 1S THAT THE FOURTH EDI TI ON?
A YES.
Q VWHY DI D YQU USE THE THI RD EDI Tl ON?
A VELL, THE FOURTH EDI TI ON WAS ONE OF THE READI NGS THAT |
HAD ON HARD RESERVE FOR THE CLASS | F THEY HAD | NTEREST I N
READI NG BUT ALSO WE HAD CHAPTERS, BUT IT DIDN T | NCLUDE TH S
CHAPTER FROM THE THIRD EDI TION. SO WHAT | DI D WAS PUT THI S ON
RESERVES FOR THE TWD OR THREE STUDENTS WHO WERE GO NG TO MAKE
THE PRESENTATI ON HAVE ACCESS TO I T.
Q IS THE CHAPTER YOU WERE | NTERESTED I N USI NG FROM THE THI RD
EDI TI ON DCES THAT APPEAR IN THE FOURTH EDI TI ON?
A NO, | T DOESN T.
Q AND THE CHAPTER YQU USED I N THE FALL 2009 COURSE WAS
CHAPTER 12; IS THAT RI GHT?
YES.
AND VHO S THE AUTHOR OF THAT CHAPTER?
BEVERLY DANI EL TATUM
AND THAT COWPRI SES PAGES 214 TO 233?
YES.

APPROXI MATELY 20 PAGES?

> o0 » © >» O »

YES.
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Q AND SO YQU USED LESS THAN 6 PERCENT OF THAT BOCOK BY PAGES
IN THE COURSE I N THE FALL OF 20097
A YES.

MR HARBIN:  AND, YOUR HONOR, BY THE PLAI NTI FFS
CALCULATI ON THAT' S 5.5 PERCENT.
BY MR HARBI N
Q LET" S LOOK AT THE SYLLABUS PLAI NTI FFS' EXHI BI T 542, THE
FOURTH PAGE AGAIN, | S THAT CHAPTER REFERENCED HERE BLACK
FAM LI ES PAGE 214; | S THAT A REFERENCE TO THAT CHAPTER?
A YES, ITIS
Q OKAY. SO TH S IS PART OF THE NOVEMBER 17 TO 19 PANEL
PRESENTATI ON?
A YES.
Q SO HOW MANY STUDENTS WOULD YOU HAVE EXPECTED TO HAVE READ
TH S CHAPTER?
A TWDO TO THREE STUDENTS.
Q OF THE 59, AND THEY WOULD HAVE REPCRTED TO THE OTHER
STUDENTS THEI R VI EW6 OF THE CHAPTER?
A YES.
Q OKAY. AND WHAT WAS YOUR PURPCSE | N I NCLUDI NG THI S CHAPTER
12 FROM BLACK FAM LI ES DEFENDANTS EXH BI T 749 AS PART OF ONE
OF YOUR PANEL PRESENTATI ONS | N THE COURSE?
A IT WAS TO A VE THE STUDENTS SOME | DEA OF SOVE OF THE
CHALLENGES FOR BLACK FAM LI ES WHO WERE LI VING I N WH TE

COVMUNI TI ES.
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Q OKAY. DD YOU VIEWTH S CHAPTER AS THE HEART OR CRI TI CAL
PART OF THE BOCK?

A NO.

Q VWHY DO YOU SAY THAT?

A BECAUSE AGAIN AS WTH THE OTHER BOOK, IT'S AN EDI TED WORK
AND | T JUST DEALS W TH DI FFERENT ASPECTS OF THE BLACK FAM LY,
AND THIS | S JUST ONE.

Q OKAY. THANK YOU. HOW D D YQU POST EXCERPTS? JUST
SUMVARI ZE HOW DI D YOU GO ABQUT GETTI NG THE EXCERPTS YOU WANTED
TO USE POSTED?

A ARE YQU ASKI NG ME TO EXPLAI N THE PROCESS?

Q JUST BRI EFLY.

A GENERALLY WHEN VWVE WANT TO DO A RESERVE, WE GO ONLI NE AND
VE FILL QUT -- DO A REQUEST, AND | F WE WANT TO DO SQOVETHI NG
ON -- PUT SOVETH NG ON ELECTRONI C RESERVE, THEN WE HAVE TO GO
THROUGH A PROCESS AND PART OF THAT PROCESS IS TO DO A FAI R USE
CHECKLI ST.

Q DI D YQU UTI LI ZE THE FAI R USE CHECKLI ST PROVI DED BY GECRG A
STATE IN MAKI NG YOUR DECI SI ON TO USE EACH OF THE FOUR BOOK
EXCERPTS WE JUST REVI EVED?

A YES, | DID

Q AT THE TI ME YOU WERE DO NG THAT AND GETTI NG UP YOUR

READI NG LI ST FOR THE FALL 2009 HAD YOU BEEN TRAI NED I N THE

UNI VERSI TY' S COPYRI GHT POLI CY THAT | NCORPORATES THE USE OF A

CHECKLI ST?
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YES.

WHERE DI D YQU ATTEND THE TRAI NI NG?

AT GEORG A STATE UNI VERSI TY.

o > O >

HOW MANY PECPLE APPROXI MATELY WERE THERE?
I CAN T SAY FOR SURE. | JUST KNOW THE ROCOM WAS FULL. |
WAS ONE OF THE PECPLE WHO HAD A CHAIR QUTSIDE. SO I T WAS FULL
AND NOT ENOUGH CHAI RS ACTUALLY.
Q OKAY. DI D YOU HAVE ANY UNDERSTANDI NG ABOUT WHETHER OR NOT
THE TRAI NI NG WAS MANDATCORY FOR PROFESSORS?
A YEAH, | THOUGHT IT WAS MANDATOCRY.
Q OKAY. AND | F YOQU CAN LOCK IN YOUR BOOK OF EXH BITS I N
FRONT OF YOU AT DEFENDANTS' EXHI BIT 140, CAN YQU | DENTIFY -- DO
YOU RECOGNI ZE WHAT THAT | S?
A YES, | DO
Q VWHAT |'S THAT?
A I T LOOKS LI KE THE PONERPO NT PRESENTATI ON FOR THE CLASS
THAT WE HAD TO ATTEND ON FAI R USE.

MR HARBIN:  AND THAT' S A PLAI NTI FFS' EXH BI T MARKED
FROM A DEPGCSI TI ON, YOUR HONCR, BUT | T'S MARKED AS DEFENDANTS
EXH BI' T 140. YOUR HONOR, WE WOULD OFFER DEFENDANTS EXH BI T
140 | NTO EVI DENCE.

MR RAINS: OBJECTION, YOUR HONOR, NO FOUNDATI ON,
HEARSAY. M5, HALL HAS NOT TESTI FI ED THAT I T'S HER POANERPO NT
PRESENTATI ON.

THE COURT: LET ME SEE DEFENDANTS' EXH BI' T 140 AGAI N?
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| THOUGHT IT WAS THE COPYRI GHT PQLI CY.

MR HARBIN. IT 'S A PONERPO NT. WE' RE GO NG TO HAVE
OTHER W TNESSES GO | NTO MORE DETAI L, BUT THE W TNESS HAS SAI D
I T WAS THE POAERPO NT THAT WAS USED IN THEI R TRAI NIl NG AND SHOMW
TO THEM SO I THI NK THAT' S SUFFI Cl ENT.

THE COURT: YOUR RESPONSE?

MR RAINS: SHOM TO HER BUT THESE ARE NOT' HER
WORDS. THESE ARE THE WORDS OF A W TNESS WHO HAS NOT TESTI FI ED
AND | S NOT I N COURT.

THE COURT: | WLL ADM T DEFENDANTS' EXHI BI T 140.
BY MR HARBI N
Q DI D THE TRAI NI NG YOU RECEI VED AT GECRG A STATE AND YOUR
USE OF THE CHECKLI ST AFFECT I N ANY WAY YOUR THI NKI NG ABQUT FAIR
USE | SSUES?
A YES, |IT DI D.
Q HOW I S THAT?
A VELL, FIRST OF ALL, I T CLARI FIED SOVE TH NGS THAT MAY HAVE
NOT BEEN CLEAR, AND THEN WE ALSO HAD TO START USI NG THE FAI R
USE CHECKLI ST. SO I T DEFI NI TELY CHANGED HOW | THOUGHT ABOUT | T
I N MY PRACTI CE.
Q ALL RIGAT. DID IT AFFECT THE DEGREE YOU THOUGHT ABCUT
DI FFERENT | SSUES, YQU KNOW | N ANALYZI NG FAI R USE?
A I T JUST HELPED ME HAVE MORE CLARI FI CATI ON BECAUSE | HAD
ALSO ALREADY PUBLI SHED A BOOK AND | HAD SOVE UNDERSTANDI NG

ABQUT I T PRIOR TO THAT.
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Q OKAY. DI D YOUR PRACTI CES REGARDI NG THE USE OF EXCERPTS OF
WORKS | N CLASSES CHANGE | N ANY WAY AFTER RECEI VI NG THE NEW
COPYRI GHT PCLI CY AFTER THAT WAS ENACTED AT GEORG A STATE?
A YES, I T DI D.
Q HOW DI D YOUR PRACTI CES CHANGE?
A VELL, FIRST OF ALL, WE HADN T HAD TO GO THROUGH THI S
PROCESS | F WE WANTED TO PUT ANYTHI NG ON RESERVES. SO THAT' S
THE ONE WAY I N VWHI CH | T CHANGED.

BUT THEN THE OTHER WAY IS THAT | DECI DED TO - -
BECAUSE OF THE LENGTHY PROCESS THAT WE HAD TO GO THROUGH TO PUT
ANYTHI NG ON RESERVE, | DECI DED TO START USI NG HARDCOPI ES OF THE
BOOKS, AND SO | T CHANGED IN BOTH OF THOSE WAYS. SO NOW I PUT
MORE OF MY BOOKS ON HARD RESERVE THAN | DO ON ERESERVE.

MR RAINS:  OBJECTION, YOUR HONOR, | MOVE TO STRI KE
THAT TESTIMONY AS | T'S QUTSIDE THE TI ME PERI OD AT I SSUE IN TH S
LAWSUI T.

MR HARBIN:  YOUR HONOR, | THI NK I CAN ADDRESS THAT.
| BELIEVE IT'S STILL RELEVANT. YOUR HONOR HAS | NDI CATED NOT
EVERYTH NG CURRENT | S | RRELEVANT, BUT ALSO | CAN ESTABLI SH W TH
HER WHEN THI S CHANGE STARTED | F YOUR HONOR W SHES.

THE COURT: STATE YOUR QUESTI ON AGAI N.

MR HARBIN: THE QUESTI ON WAS DI D HER PRACTI CES
REGARDI NG THE USE OF EXCERPTS OF WORKS CHANGE AFTER THE
| NSTALLATI ON OF THE NEW COPYRI GHT POLI CY AT GECRG A STATE, AND

I THINK SHE SAID YES AND | ASKED HER HOW THEY CHANGED.
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THE COURT: OVERRULED.
BY MR HARBI N
Q JUST SO THE RECCRD IS CLEAR YQU SAI D YOU STARTED PUTTI NG
MORE WORKS ON PHYSI CAL RESERVE AT THE LI BRARY?
A YES.
Q AND THAT' S PUTTI NG HARDCOPI ES ON RESERVE AT THE LI BRARY?
A YES.
Q REGARDI NG EACH OF THE CHAPTERS AT | SSUE THAT WE HAVE
REVI EWNED ABOUT WHI CH THE PLAI NTI FFS COVPLAI NED, THE FOUR
CHAPTERS, DID YOQU FILL OQUT A FAIR USE CHECKLI ST, PHYSI CALLY
FILL ONE QUJT --
YES.
-- | N PREPARATI ON FOR YOUR FALL OF 2009 COURSE?
YES, | DID
D D YOQU KEEP COPI ES?
YES.
WERE YOU ABLE TO RETRI EVE THOSE COPI ES WHEN REQUESTED?
NO, | WASN T.

WHAT HAPPENED?

> o0 » © » © » O >

| HAD SOVE PROBLEMS WTH MY USB DRI VE. | T MALFUNCTI ONED.

[02)

O 1 WASN T ABLE TO RETRI EVE THEM OR FI ND THEM

YOU HAD THEM STORED ON A USB DRI VE?

YES.

IS THAT A THUMB DRI VE?

> O >» O

YES.
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WERE YOQU ASKED TO RECREATE THE CHECKLI ST?

YES, | WAS

Q
A

Q AND DI D YOU DO SO?
A YES.

Q  AND WHAT WAS YOUR | NTENTI ON | N RECREATI NG THE CHECKLI STS?
A. | TR ED TO RECREATE THEM I N THE WAY HON|1 WAS THI NKI NG
ABOUT THEM WHEN | ORI G NALLY CREATED THEM

Q DO YOU KNOW | F THEY ARE EXACTLY ACCURATE TO WHAT YOU DI D
I N 2009?

A AS FAR AS | CAN TELL AS FAR AS | CAN REMEMBER, SO | TRIED
TO DO THEM AS CLOSE AS PCSSI BLE AS TO HOW | WAS THI NKI NG ABOUT
FAIR USE THEN

Q DI D THE RECREATED CHECKLI STS YOU FI LLED OUT GENERALLY
REFLECT THE ANALYSI S YOU WENT THROUGH | N 2009?

A YES.

Q  OKAY. |F YOU CAN LOOK I N YOUR BOOK AT DEFENSE EXHI Bl TS
428 AND 429 AND HAVE YOU GOT THOSE | N YOUR BOOK? CAN YOU

| DENTI FY WHAT DEFENDANT' S EXHI Bl TS 428 AND 429 ARE?

A 428 1S A FAIR USE CHECKLI ST THAT | USED FOR THE SLAVE
COVMUNI TY.

AND WHEN DI D YOU CREATE THI S CHECKLI ST?

NOVEMBER 22ND.

SO THI'S IS A RECREATED CHECKLI ST?

YES.

o >» O >» O

OKAY. AND WHAT | S DEFENSE EXHI BI T 4297
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A I TS A RECREATED CHECKLI ST FOR THE SLAVE COVMUNI TY,
NOVEMBER 29TH, 2010.
Q SO THE SAME EXCERPT?
A YES.
Q NOVEMBER 29, 2010 IS THAT WHEN YOQU COMPLETED THAT
RECREATI ON?
A YES.
Q AND VHY DI D YOU DO TWO RECREATI ONS OF THAT CHAPTER OF THE
SLAVE COVMUNI TY?
A VELL, I'T HAD SOVETHI NG TO DO WTH HOWVI| SAVED I T, YQOU
KNOW | SAVED IT AND TRIED TO SEND IT AND | DD SOVETHI NG, I T
DDNT GO -- IT WASN T SET UP RIGHT, SO | HAD TO DO I T AGAI N.
MR HARBIN:. WE WOULD OFFER, YOUR HONOR, DEFENDANTS'
EXH BI TS 428 AND 429 | NTO EVI DENCE.
MR RAINS: OBJECT, YOUR HONOR, ON FOUNDATI ON, BEST
EVI DENCE AND RELEVANCE GROUNDS, AND W TH RESPECT TO THI S
CHECKLI ST, YOUR HONOR, THERE ARE TWD SEPARATE RECREATI ONS OF
THE SAVE CHECKLI ST A WEEK APART THAT ARE DI FFERENT. SO |1 TH NK
THE ARGUMENT |S EVEN STRONGER FOR THI S ONE.
THE COURT: THEY ARE ADM TTED.
BY MR HARBI N
Q NOW LET ME LOCK AT -- UNLESS THE COURT HAS ANY QUESTI ONS,
["M NOT GO NG TO GO LI NE BY LINE, BUT LET ME ASK YOU ABOUT A
FEW I TEM5 ON THE CHECKLI ST.

YOU CHECKED SMALL PORTION OF THE WORK USED UNDER
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FACTOR 3?
A YES -- VWH CH ONE ARE YOQU ON?
Q THI S | S DEFENDANTS EXHI BI T 428.
A OKAY.

THE COURT: WH CH WORK ARE WE TALKI NG ABOQUT?

MR HARBIN. THI S IS THE SLAVE COWUNI TY CHAPTER,
CHAPTER 7 OF THE SLAVE COVMUNI TY, YOUR HONCR
BY MR HARBI N
Q JUST BRI EFLY YOU CHECKED ON THE FI RST FACTOR IT' S
NONPROFI T EDUCATI ONAL TEACHI NG AND USE | S NECESSARY TO ACHI EVE
YOUR | NTENDED EDUCATI ONAL PURPOSE?
A YES.
Q I F YOQU LOOK AT THE SECOND FACTOR, YQU CHECKED PUBLI SHED
WORK, IT IS A PUBLI SHED WORK?
YES.
YOU CHECKED FACTUAL OR NONFI CTI ON WORK?
YES.
AND THAT I T WAS | MPORTANT TO YOUR EDUCATI ONAL CBJECTI VE?
YES.
AND ON FACTOR 3 YQU CHECKED SNMALL PORTI ON OF WORK USED?
YES.

VWHY DI D YOU CHECK THAT?

> o0 » © » © » O >

BECAUSE | THOUGHT I'T WAS A SVMALL PORTION OF THE WORK. FOR
THE BLASSI NGAME, | T WAS LESS THAN 10 PERCENT. SO I DIDN T

THINK THAT -- | THOUGHT I'T WAS A SVALL PORTI ON OF THE WORK.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9 - 76

Q YOU RE USING -- | THINK I'T WAS 15 PERCENT. HOW MANY
CHAPTERS WERE YQU USI NG?

A JUST ONE CHAPTER.

Q OKAY. WAS THAT PART OF YOUR CONSI DERATI ON?

A YES.

Q AND YOU CHECKED PCORTI ON USED IS NOT CENTRAL OR SI GNI FI CANT
TO THE ENTI RE WORK AS WHOLE, |S THAT BECAUSE OF THE REASONI NG
YOQU VE ALREADY TESTI FI ED ABOUT?

A YES.

Q YOQU TESTI FI ED AMOUNT TAKEN IS NARROALY TAI LORED TO YOUR
EDUCATI ONAL PURPCSE?

YES.

DI D YQU BELI EVE THAT WAS THE CASE?

YES, | DID

o > O >

UNDER FACTOR 4 YOU VE CHECKED USER OMS LAWFULLY ACQUI RED
WORK.  YOQU TESTI FI ED ABQUT THAT.

RESTRI CTED ACCESS, WAS I T YOUR UNDERSTANDI NG | T WAS
RESTRI CTED ACCESS?
A YES.
Q AND YOU CHECKED NO S| GNI FI CANT EFFECT ON THE MARKET OR
POTENTI AL MARKET?
A YES.
Q WHAT WAS YOUR THI NKI NG ABOUT THAT?
A I JUST DIDN' T THI NK USI NG ONE CHAPTER FROM THE BOOK WOULD

AFFECT THE MARKET OR HAVE A SI GNI FI CANT EFFECT ON I T.
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Q AND YOU WERE THI NKI NG ABQUT -- WHAT WERE YOU THI NKI NG
ABQUT AS FAR AS WHAT THE MARKET WAS, THE BOOK AS A VWHOLE?

A YES.

Q AND YOU CHECKED USE STI MULATES MARKET FOR ORI G NAL WORK;
WHAT WAS YOUR THI NKI NG ABOUT THAT?

A MY THI NKI NG THERE WAS THAT BY STUDENTS USI NG THE WORK THAT
I T WOULD GET THEM I NTERESTED I N WANTI NG TO PURCHASE THE BOOK,
AND ALSO I N ALL MY COURSES WHEN | USE BOOKS THAT | THI NK ARE

SI GNI FI CANT WORKS, | PROMOTE THEM AND ENCOURAGE THE STUDENTS TO
PURCHASE THEM SO | TH NK THAT HAVI NG THEM READ A CHAPTER FROM
I T WOULD STI MULATE THEI R | NTEREST I N THE BOCK.

Q WHEN YOU WERE A STUDENT DI D YOU EVER BUY CHAPTERS OR
EXCERPTS AFTER A PROFESSOR USED THEM I N A COURSE?

A YES, | HAVE.

Q WHAT WAS YOUR CONCLUSI ON, GO NG BACK TO 2009 WHEN YQU
APPL| ED THE CHECKLI ST, WHAT WAS YOUR CONCLUSI ON ABOQUT THE USE
OF CHAPTER 6 OF THE BOOK SLAVE COVMUNI TY WOULD BE FAI R USE?

A | THOUGHT THAT CONSI DERI NG ALL OF THE FOUR FACTORS THAT I T
WAS FAI R USE.

Q LET"S LOOKX AT -- |F YOU CAN LOXK I'N YOUR BOOK AT DEFENSE
EXH BI' T 347, CAN YQU | DENTI FY WHAT 347 1S FOR THE COURT?

A TS FOR THE BOOK BLACK CHI LDREN.

Q "M SORRY, THI S IS DEFENSE EXH BI T 347. CAN YQU | DENTI FY
WHAT DEFENSE 347 | S?

A ITS A FAIR USE CHECKLI ST FOR THE BOOK BLACK CHI LDREN.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9 - 78

Q OKAY. AND FOR THAT BOOK YOQU USED, AS | BELI EVE YOQU VE
ALREADY TESTI FI ED, CHAPTER 6 BEGQ NNI NG AT PACGE 737
A YES.
Q OKAY. AND | T BEARS A DATE OF NOVEMBER 29, 2010; WHAT DCES
THAT SI GNI FY?
A THAT WAS THE SECOND TI ME THAT | HAD FILLED I'T OQUT AGAI N.
Q THI S | S A RECREATI ON?
A Rl GHT.
Q OKAY. AND THE TI TLE SAYS BLACK FAM LI ES COLON BLACK
CHI LDREN, 1S THAT ACCURATE OR | NACCURATE?
A THAT'S A M STAKE. | T SHOULD JUST BE BLACK CHI LDREN.
Q THERE' S ANOTHER PUBLI CATI ON THAT YOU TALKED ABOUT BLACK
FAM LI ES | N WH CH YOU EXCERPTED?
A YES.

MR HARBIN:  YOUR HONOR, WE WOULD OFFER DEFENSE
EXH BI T 347 | NTO EVI DENCE.

MR RAINS: OBJECTI ON, YOUR HONOR, ON FOUNDATI ON,
RELEVANCE AND BEST EVI DENCE GROUNDS.

THE COURT: | T°S ADM TTED.
BY MR HARBI N
Q AND ON THI' S CHECKLI ST YOU FOLLOAED GENERALLY THE SAME
ANALYSI S THAT WE JUST WENT THROUGH?
A YES.
Q YOU DI D NOT' CHECK | F YOU LOOK AT FACTOR 4 USER OMNS

LAWFULLY ACQUI RED OR PURCHASED CCPY ORI G NAL WORK; DO YOU SEE
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THAT?

A YES, THAT'S AN OVERSI GHT.

Q YOU D D OWN THAT BOOK?

A | DD CHECK | T HERE. WH CH ONE NOW?

Q THIS | S BLACK CHI LDREN.

A RI GHT.  OKAY.

Q YOU DI D NOTI' CHECK USER OMNS | T, BUT DID YOU OAN A COPY OF
THAT BOCK?

A YES, | DO

Q I KNOW | ASKED ABQUT SLAVE COVMUNITY, BUT DID YOU OMN AT
LEAST ONE COPY OF THE BLACK FAM LI ES BOOK?

A YES, ACTUALLY I OM A COUPLE OF COPIES OF THAT ONE.

Q OKAY. AND DI D YOU OMN THE AFRI CAN- AMERI CAN MOTHER S BOCK?
A YES, | OMN A COPY OF THAT ONE.

Q OKAY. AND WHAT WAS YOUR CONCLUSI ON BACK I N 2009 WHEN YQU
APPL| ED THE CHECKLI ST ABOUT WHETHER OR NOT YOUR PROPCSED USE OF
CHAPTER 6 OF BLACK CHI LDREN WOULD CONSTI TUTE FAI R USE?

A VELL, | THOUGHT CONSI DERI NG ALL THE FOUR FACTORS THAT I T
WAS FAI R USE.

Q NOW I F YOU CAN LOCK I'N YOUR BOOK AT DEFENSE EXHI BI T 348,
CAN YQU | DENTI FY WHAT DEFENSE 348 | S?

A YES, I T'S AFRI CAN- AVERI CAN SI NGLE MOTHERS, UNDERSTANDI NG
THEI R FAM LI ES.

Q IS TH'S THE FAIR USE CHECKLI ST FOR THE EXCERPT OF THAT

BOOK THAT YOQU USED I N THE FALL OF 2009 CLASS?
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A YES.

Q CHAPTER 77

A YES.

Q | TS DATED NOVEMBER 29, 2010. WHAT DOES THAT SI GNI FY?

A THAT WAS THE SECOND TIME THAT | FILLED IT OQUT I N TRYING TO

RECREATE I T IN TERVS OF HOW I WAS THI NKI NG ABOUT | T WHEN |
ORI G NALLY FILLED I' T QUT.
Q SO TH'S | S A RECREATED CHECKLI| ST?
A YES, ITIS
Q AND NOT TO BELABOR I T, YOUR HONOR, YQU DI D NOT CHECK USER
OMNS LAWFULLY ACQUI RED COPY; | S THAT ACCURATE OR | NACCURATE?
A THAT" S | NACCURATE.
Q AND VHAT WAS YOUR CONCLUSI ON APPLYI NG THE CHECKLI ST I'N
2009 ABOUT WHETHER YOUR PROPOSED USE OF CHAPTER 7 OF
AFRI CAN- AMERI CAN SI NGLE MOTHER S WOULD CONSTI TUTE FAI R USE?
A | CONCLUDED THAT I T WAS FAI R USE.

MR HARBIN:  YOUR HONOR, WE WOULD OFFER DEFENSE
EXH BI T 348 | NTO EVI DENCE.

MR RAINS:  YOUR HONOR, SAME OBJECTI ON, FOUNDATI ON,
RELEVANCE, BEST EVI DENCE.

THE COURT: | T'S ADM TTED.
BY MR HARBI N
Q AND DO YOU HAVE THERE | N YOUR BOOK DEFENSE EXH BI T 346, |F
YOU CAN LOCK AT THAT?

A I THI NK THAT WAS THE ONE YOU WERE GO NG TO G VE ME.
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MR HARBIN: EXCUSE ME, YOUR HONOR. MAY | APPROACH?
THE COURT: YQOU MAY.
BY MR HARBI N
Q LET ME SHOW YOQU ON THE SCREEN DEFENDANT' S EXHI BI T 346, DO
YOU SEE THAT?
A YES.

Q CAN YQU | DENTI FY WHAT TH S DOCUMENT | S?

A I TS THE RECREATED LI ST FROM BLACK FAM LI ES, THE ARTI CLE
BY TATUM
Q | BELI EVE YQU TESTI FI ED YOU USED CHAPTER 12 | N THE COURSE

IN THE FALL OF 2009?
A YES.
Q DI D YOU CREATE TH S RECREATI ON OF THE CHECKLI ST ON OR
ABQUT NOVEMBER 29, 20107
A YES.
Q D D YOU FOLLOWN GENERALLY THE SAME ANALYSI S WE' VE BEEN
DI SCUSSI NG?
A YES.
Q AND, AGAIN, YOU DI D NOT CHECK USER OMNS LAWFULLY ACQUI RED
COPY; |'S THAT AN ERROR?
A THAT' S AN OVERSI GHT.

MR HARBIN:  YOUR HONOR, WE WOULD OFFER DEFENSE
EXH BI T 346 | NTO EVI DENCE.

MR RAINS:  YOUR HONOR, SAME OBJECTI ON, RELEVANCE,

FOUNDATI ON AND BEST EVI DENCE.
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THE COURT: | T'S ADM TTED.
BY MR HARBI N
Q WHAT WAS YOUR CONCLUSI ON BACK | N 2009 ABOUT WHETHER YOUR
PROPOSED USE OF CHAPTER 12 OF BLACK FAM LI ES WOULD CONSTI TUTE
FAI R USE?
A THAT THE FACTORS WEI GHED I N FAVCR OF FAI R USE.
Q ALL RIGHT. NOW TALKI NG ABQUT THE FI RST EXCERPT WE
DI SCUSSED, WHAT WOULD YOU HAVE DONE | F YOU HAD DETERM NED OR
SOMEONE HAD TOLD YOQU THAT THE USE OF CHAPTER 7 OF SLAVE
COWLUNI TY I N 2009 WAS NOT FAI R USE?
A ASK THAT QUESTI ON AGAI N?
Q WHAT WOULD YOU HAVE DONE CONCERNI NG THE EXCERPT OF SLAVE
COWLNI TY CHAPTER 7, WHAT WOULD YOU HAVE DONE | F YOU APPLI ED
THE ANALYSI S AND DETERM NED | N YOUR VI EW CR SOMEONE ELSE HAD
I NSTRUCTED YOU | N AUTHORI TY THAT THE USE OF THAT CHAPTER WOULD
NOT CONSTI TUTE FAI R USE; WHAT WOULD YOU HAVE DONE?
A THEN | WOULDN T HAVE PUT | T ON ERESERVE.
Q OKAY.  WHAT WOULD HAVE BEEN THE ALTERNATI VES YOU WOULD
HAVE CONS| DERED?
A PERHAPS LOOKI NG AT SOMETHI NG ELSE OR GETTI NG PERM SSI ON OR
LOOKI NG AT SOVETHI NG ELSE FOR THE WORK.
Q DI D YOU CONSI DER PHYSI CAL HARDCOPY RESERVE?
A VELL, THAT'S ON RESERVE ANYWAY. | DO HAVE THAT ON
PHYSI CAL HARDCCPY ON RESERVE.

Q AND REGARDI NG THE SECOND EXCERPT THE CHAPTER FROM
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AFRI CAN- AMERI CAN SI NGLE MOTHERS, PLAI NTI FFS' EXHI BI T 202, WHAT
WOULD YOU HAVE DONE | F IN 2009 YQU FI LLED QUT YOUR CHECKLI ST
AND DETERM NED THAT WAS NOT FAI R USE?

A | PROBABLY WOULDN T HAVE USED THAT ONE.

Q OKAY. FQUND SOVETH NG ELSE?

A THAT ONE I TS SHAKY ANYWAY. SOMETIMES | USE IT.

SOVETI MES | DON T.

Q OKAY. AND WHAT WOULD YOQU HAVE DONE | F YOU HAD DETERM NED
IN YOUR ANALYSI S I N 2009 THAT THE CHAPTER YOU USED CHAPTER 12
OF BLACK FAM LIES DI D NOT I N YOUR VI EW CONSTI TUTE FAI R USE;
WHAT WOULD YOU HAVE DONE?

A I WOULDN' T HAVE PUT | T ON ERESERVE, AND MAY HAVE El THER
REQUESTED PERM SSI ON OR FOUND SOVETHI NG ELSE OR NOT USED I T.

Q AND VWHAT ABOUT THE CHAPTER YOU USED FOR BLACK CHI LDREN I N
FALL OF 2009, |F YOU WOULD DONE YOUR ANALYSI S AND CONCLUDED
THAT WAS NOT' FAI R USE, WHAT WOULD YOU HAVE DONE?

A THE SAME, EITHER NOT USED I T OR SOQUGHT PERM SSION. |'D
JUST HAVE TO DECI DE HOW I MPORTANT | T I S.

MR HARBIN: THAT'S ALL THE QUESTI ONS | HAVE, YOUR

HONCR.
MR RICH  YOUR HONOCR, MR RAINS WLL CROSS- EXAM NE.
THE COURT: ALL RIGHT.
CROSS- EXAM NATI ON
BY MR RAINS:

Q G00D MORNING | BELI EVE A FEW M NUTES AGO YQU TESTI FI ED



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9 - 84

W TH RESPECT TO THE BOOK THE SLAVE COVMWMUNITY WHICH | S

PLAI NTI FFS' EXH BI T 460 I N FRONT OF YOU THAT YQU BELI EVED THAT
10 PERCENT OF THAT WORK WAS A SMALL PORTION OF THE WORK; IS
THAT CORRECT?

A YES.

Q COULD WE HAVE DEFENDANT' S EXHI BI T 348 PLEASE? THIS IS THE
FAI R USE CHECKLI ST YOU RECREATED FOR THE AFRI CAN- AMERI CAN
SINGLE MOTHERS WORK, CORRECT?

A YES.

Q AND | RECALL THAT YOU ANSWERED MR. HARBI N S QUESTI ON THAT
YOU USED APPROXI MATELY 15 PERCENT OF THI S WORK; | S THAT
CORRECT?

A YES.

Q A M NUTE AGO | BELI EVE YQU TESTI FI ED THAT YOU THOUGHT
USING TH S WORK WAS A BI T SHAKY; IS THAT RI GHT?

A YES.

Q TURN TO FACTOR 1, EVEN THOUGH YOU THI NK USI NG THE WORK | S
A BI' T SHAKY AND SOMVETI MES YOU USE I'T AND SOMETI MES YOU DON T,
YOQU CHECKED USE |'S NECESSARY TO ACHI EVE YOUR | NTENDED

EDUCATI ONAL PURPOSE, CORRECT?

A YES.

Q ALL RIGHT. TURN TO PAGE 2 OF TH'S EXH BI T UNDER FACTOR 3,
YOU ALSO CHECKED THAT A SMALL PORTION OF TH S WORK WAS USED
EVEN THOUGH I T WAS 15 PERCENT OF THE WORK, CORRECT?

A YES.
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Q HOW MJCH TI ME DI D YOU SPEND FI LLI NG QUT THI S RECREATED
CHECKLI ST?
A MAYBE ABOUT 20 TO 25 M NUTES.
Q ALL RIGHT. AND WHEN YOU WERE DA NG THAT, WERE YQU SI MPLY
TRYI NG TO REMEMBER WHAT YOU HAD DONE | N 2009 WHEN YQU
ORI G NALLY FILLED I T QUT, OR WERE YOU REANALYZI NG THE WORK
UNDER THE FAI R USE FACTORS?
A I WOULD SAY THAT | WAS TRYI NG TO THI NK ABOUT HOWI DID IT,
BUT IN DA NG THAT YQU STILL ARE GO NG TO PROCESS. SO YOU RE
STILL THI NKI NG ABOUT THE QUESTI ONS AND SO -- BUT FOR THE MOST
PART, | WAS TRYI NG TO RECREATE WHAT | HAD ALREADY CREATED.
Q BUT W TH RESPECT TO DEFENDANT' S EXH BI T 348, THE ANALYSI S
REFLECTED IN TH S EXH BI T ENCOVPASSES NOT ONLY YOUR RECREATI ON
BUT ALSO SOMVE ADDI TI ONAL ANALYSI S THAT YOU WERE DO NG AT THE
TIME YOQU FILLED I'T QUT, CORRECT?
A VELL THAT'S GO NG TO HAPPEN. YOU RE GO NG TO THI NK AS
YOU RE DONG IT. YOU RE NOT GO NG TO NOT' THI NK.
Q I F WE COULD TURN TO PLAINTI FFS' EXHI BI T 542 WH CH |
BELI EVE | S THE SYLLABUS?

| F WE COULD LOOK AT THE REQUI RED TEXTS HEADI NG, THE
SECOND ONE DOWN, | BELI EVE YOQU TESTI FI ED ON DI RECT THAT
SELECTI ONS FROM THE MCADOO AND STAPLES BOOK WERE ON HARDCOPY
RESERVE | N THE LI BRARY; | S THAT CORRECT?
A YES.

Q AND THOSE BOCOKS ON HARDCOPY RESERVE WERE ALSO RECOMMENDED
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READI NGS, CORRECT?
YES.
AS OPPOSED TO REQUI RED READI NGS?

YES.

o > O >

ALL RIGHT. | F YOU TURN TO PAGE 4 OF THI' S SYLLABUS AND YQU
LOOK AT THE EXCERPT FOR THE RANDCOLPH CHAPTER WHICH | BELIEVE | S
CCTOBER 20TH THROUGH 22ND AT THE TOP, DI CKERSON RANDOLPH; DO
YOU SEE THAT?

A YES.

Q | BELI EVE YOQU TESTI FI ED ON DI RECT THAT TH S EXCERPT WAS
ONLY REQUI RED READI NG FOR ONE OR TWD STUDENTS I N YOUR COURSE;

I S THAT CORRECT?

A YES.

Q BUT YOU MADE | T AVAI LABLE ON ELECTRONI C RESERVE TO ALL 59
STUDENTS I'N YOUR COURSE, DIDN T YQU?

A YES.

Q AND THE SAME IS TRUE W TH RESPECT TO THE MJRRAY AND
MANDARA CHAPTER WHICH | S PLAINTI FFS' EXHI BI T 209 OR EXCERPTED
FROM PLAI NTI FF' S EXH BI T 209 AND ALSO THE TATUM CHAPTER FROM
DEFENDANTS' EXHI BI T 749; IS THAT CORRECT?

A YES, BUT YOU DON T EXPECT STUDENTS TO READ THEM - -

ALL RIGHT. BUT YOQU MADE | T AVAI LABLE - -

-- IF 1T 'S NOT REQUI RED.

BUT YOU MADE | T AVAI LABLE TO ALL 59 STUDENTS?

> O >» O

I T"S AVAI LABLE BECAUSE THEY HAVE USER NAMES AND PASSWORDS
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TO ACCESS I T.

Q VERE YOU HOPI NG THAT THOSE STUDENTS WOULD READ | T EVEN
THOUGH | T WASN T REQUI RED?

A | DIDN T EXPECT THAT THEY WOULD.

Q SO YOU MADE |I'T AVAI LABLE TO THEM BUT YOQU DI DN T EXPECT
THEM TO READ | T?

A IT"S ON ULEARN -- NOT ULEARN, |IT'S ON ERESERVE, BUT I
DON T EXPECT STUDENTS TO READ I T IF THEY DON' T HAVE TO

Q DO YOU KNOW I F ANY OF THE STUDENTS DI D I N FACT READ | T?

A | SUSPECT THAT THE STUDENTS WHO MADE THE PRESENTATI ON,

THE TWO TO THREE STUDENTS WHO MADE THE PRESENTATI ON HAD TO READ

I T.
Q BUT THE OTHER 56 OR 57 STUDENTS YOU DON T KNOWP
A | DON' T KNOW

Q AND W TH RESPECT TO THE RANDOLPH CHAPTER, AGAIN AT THE TOCP

OF THE PAGE, THE RANDCLPH DI CKERSON CHAPTER WAS THE ENTI RE

CONTRI BUTI ON OF RANDOLPH AND DI CKERSON TO THE AFRI CAN- AMERI CAN

SINGLE MOTHERS WORK, CORRECT?

A YES.

Q ALL RIGHT. AND THE SAME WOULD BE TRUE W TH RESPECT TO THE

MURRAY AND MANDARA CHAPTER THAT' S A PORTI ON OF PLAI NTI FFS

EXH BI' T 209?

A YES.

Q ALSO W TH RESPECT TO THE TATUM CHAPTER WHICH IS A PORTI ON

OF DEFENDANT' S EXHI BI' T 749?
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A YES, BUT THEY' RE ALL CHAPTERS I N THE BOCK.

Q RIGHT, IT'S A COLLECTI VE WORK, BUT YOU PLACED THE ENTI RETY
OF THOSE | NDI VI DUAL AUTHOR S CONTRI BUTI ONS TO THOSE WORKS ON
ERESERVE, CORRECT?

A YES.

Q AND YQU FELT W TH RESPECT TO EACH OF THOSE CHAPTERS, THE
DI CKERSON CHAPTER, THE MJURRAY AND MANDARA CHAPTER AND THE TATUM
CHAPTER THAT I T WAS NECESSARY TO YOUR EDUCATI ONAL OBJECTI VES TO
PLACE THOSE ON ERESERVES FOR YOUR ENTI RE CLASS, CORRECT?

A VELL, I T WAS NECESSARY FOR THE TWDO TO THREE STUDENTS WHO
WERE GO NG TO READ I T.

Q BUT YOU DI STRIBUTED IT TO THE ENTI RE CLASS?

A | DDN T DISTRIBUTE IT. | PUT IT ON ELECTRONI C RESERVE.

Q BUT EVERYBODY | N THE CLASS HAD ACCESS TO I T?

A YEAH, THEY HAD ACCESS TO I T.

Q TO YOUR KNOALEDGE DI D ANYONE PAY PERM SSI ONS FEES TO

El THER OXFORD OR SAGE FOR THE WORKS YOU PUT ON ERESERVES DURI NG
THE FALL 2009 SEMESTER?

A NO.

Q OKAY. ARE YOU AWARE OF ANYONE EVER PAYI NG ANY PERM SSI ONS
FEES FOR ANY WORKS YOU PLACED ON ERESERVE | N ANY SEMESTER?

A [" M NOT AWARE.

Q DI D YOU CHECK TO SEE | F PERM SSI ONS WERE AVAI LABLE FOR THE
OXFORD AND SAGE WORKS THAT YOU PLACED ON ELECTRONI C RESERVE | N

THE FALL 2009 SEMESTER?
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| F WE COULD PULL BACK UP DEFENDANT'S EXHI BI T 348 WHI CH |

BELI EVE | S THE FAIR USE CHECKLI ST FOR THE AFRI CAN- AVERI CAN

SINGLE MOTHERS COURSE AND TURN TO PAGE 2, FACTOR 4, | BELIEVE

YOQU TESTI FI ED THAT YOU CONSI DERED ALL OF THE FACTORS.

IF YOU DIDN' T LOOK TO SEE | F PERM SSI ONS WERE

AVAI LABLE, HOWN DI D YOU KNONV WHETHER OR NOT' TO CHECK THE

LI CENSI NG OR PERM SSI ON READI LY AVAI LABLE BOX?

A

Q
A

DI DN T KNOW

SO YOQU DI DN T CONSI DER THAT FACTOR?

WASN T | NTERESTED IN GETTING LICENSING SO | DIDN T

CONSIDER I'T, NO

Q

SO YOU DIDN T I'N FACT CONSI DER ALL THE FACTORS ON THE FAI R

USE CHECKLI ST?

A

Q

DI D CONSI DER THEM YEAH,

HAD TO READ I T.

YOU READ I T BUT YOU DECI DED YOU DI DN T WANT TO KNOW

WHETHER OR NOT LI CENSI NG WAS AVAI LABLE?

A

Q

EXACTLY.

THE PLAI NTI FFS HAVE CALCULATED THAT YOU COULD HAVE

OBTAI NED PERM SSI ON TO USE THE FOUR WORKS AT | SSUE IN TH S

LAWSUI T FROM YOUR FALL 2009 COURSE FOR $14.42 PER STUDENT.

| F YOU KNEW YOUR STUDENTS HAD TO PAY THAT AMOUNT OF

MONEY TO USE THOSE FOUR WORKS WOULD YOU HAVE ASS|I GNED THEM | N

YOUR FALL 2009 CLASS?

A

DI DN T HEAR THE QUESTI ON.

ASK THE QUESTI ON AGAI N?
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Q I F YOU HAD KNOWN THAT YOUR STUDENTS IN THE FALL 2009
COURSE COULD HAVE HAD ACCESS TO W TH PAI D PERM SSI ONS THE FOUR
WORKS YQU USED THAT ARE AT ISSUE IN TH S LAWSUI T FOR $14. 42
WOULD YOU HAVE ASSI GNED THOSE WORKS?

A NO.

Q EVEN THOUGH YOU CHECKED W TH RESPECT TO EACH ONE OF THOSE
WORKS THAT USI NG THOSE WORKS WAS NECESSARY TO ACH EVE YOUR
EDUCATI ONAL OBJECTI VES I N THOSE COURSES?

A | STILL WOULDN T HAVE DONE | T BECAUSE | THI NK OTHER WORKS
COULD HAVE ALSO ACH EVED THE PURPCSE.

Q SO USI NG THOSE WORKS WASN' T NECESSARY THEN?

A LET ME GO BACK AND SEE THAT FACTOR AGAI N?

Q LET"S TURN TO PAGE 1 OF THIS CHECKLIST. TH S IS ONE OF
THE CHECKLI STS, AND |'LL REPRESENT TO YOU THAT YOQU CHECKED THI S
BOX UNDER FACTCOR 1 USE IS NECESSARY TO ACH EVE YOUR | NTENDED
EDUCATI ONAL PURPOSE FOR EACH OF THESE WORKS?

A I M GHT RETHI NK THAT.

Q OKAY. | BELIEVE YQU TESTI FI ED ON DI RECT THAT YQOU BELI EVED
THAT ASSI GNI NG PORTI ONS OF THESE WORKS TO YOUR STUDENTS

STI MULATED THE MARKET FOR THOSE WORKS; | S THAT CORRECT?

A YES.

Q DO YOU HAVE ANY EVI DENCE OR DO YQU KNOW OF ANY STUDENT I N
YOUR FALL 2009 COURSE PURCHASI NG ANY OF THOSE WORKS AS A RESULT
OF YOU MAKI NG THEM AVAI LABLE ON THE ERESERVE SYSTEM?

A | DON T RECALL. | DON T KNOW | CAN T SAY WHETHER OR NOT
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| THOUGHT STUDENTS PURCHASED THE BOOK COR NOT.
Q | BELI EVE YQU TESTI FI ED ON DI RECT EXAM NATI ON THAT YQU
ATTENDED A TRAI Nl NG COURSE ON THE NEW COPYRI GHT PQOLI CY AT
GEORG A STATE UNI VERSI TY; | S THAT CORRECT?

YES.

DO YOU REMEMBER WHEN YOU TOOK THAT COURSE?

I DONT. | THINK IT WAS SPRI NG 2008 BUT |'M NOT' SURE.

A
Q
A
Q DO YOU RECALL HOW LONG THAT COURSE \AS?
A 1 THNK IT WAS A COUPLE OF HOURS.
Q | BELIEVE YOU TESTI FI ED THAT THE ROOM YOU VERE | N WAS
CROMDED, HOW LARGE WAS THE ROOWP

A ITWAS A--1 CANT TELL YOU THE SIZE. | REALLY DON T

KNOWTHE SIZE. |IT WASN T AS BIGAS THHS ROOM | T WAS A ROOM

WTH A HUGE TABLE AND CHAI RS AROUND THE WALL.

Q SO A CONFERENCE TABLE?

A YEAH, |IT COULD HAVE BEEN SOVETHI NG LI KE THAT.

Q DO YOU REMEMBER WHERE THAT CONFERENCE ROOM WAS, VHI CH
CLASSROOM BUI LDI NG?

A | REALLY DON T REMEMBER.

Q WAS I T IN THE OFFI CE OF LEGAL AFFAI RS?

A I DONT THINK I T WAS THERE.

Q | BELI EVE YQU TESTI FI ED THAT YOU THOUGHT ATTENDI NG THE
TRAI NI NG COURSE WAS MANDATORY; | S THAT CORRECT?

A YES, | DID

Q VWHY DID YOU THI NK I T WAS MANDATORY?
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A I T JUST SCUNDED LI KE I'T WAS MANDATORY.
Q WHEN YOU SAY |I'T SCUNDED LI KE I'T WAS NMANDATORY, WHAT WORDS
OR TEXT DI D YOU READ OR SEE THAT MADE YOU THI NK THAT?
A | JUST DON T RECALL, BUT | JUST HAD THE FEELI NG THAT WE
HAD TO ATTEND THI S CLASS, AND ALSO | DI D KNOW THAT GECRG A
STATE WAS BEI NG SUED. SO THAT THERE HELPED ME SEE HOW SERI QUS
TH' S WAS.
Q IN THE SPRING OF 2009 DI D YOU KNOW THAT YOU WERE
| DENTI FI ED I N THE PLAI NTI FFS' AMENDED COMPLAI NT?
A | DON' T KNOWWHEN | KNEW | JUST KNOW I WAS | DENTI FI ED.
Q DO YOU RECALL WHETHER A WOVAN NAMED CYNTHI A HALL FROM
GSU S OFFI CE OF LEGAL AFFAI RS I NVI TED YOU AND SEVERAL OTHER
I NDI VI DUAL PROFESSORS TO ATTEND THE TRAI NI NG COURSE?
A I KNOW SHE | NVI TED ME.
Q DO YOU REMEMBER WHETHER SHE | NVI TED ANYBCDY ELSE TO THAT
TRAI' NI NG COURSE?
A | REALLY DON T KNOW

MR RAINS: NMAY | APPROACH, YOUR HONOR?

THE COURT: YES.
BY MR RAINS:
Q DCES THE DOCUMENT 1' VE HANDED YOU REFRESH YOUR
RECOLLECTI ON AS TO WHETHER OTHER PROFESSCRS WERE ALSO | NVI TED
BY MS. HALL TO ATTEND A TRAI NIl NG COURSE ON THE NEW COPYRI GHT
PCLI CY IN THE SPRI NG OF 20097

A WHAT ARE YOU ASKI NG?
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Q | ASKED YQU | F YOU RECALLED WHETHER M5. HALL HAD | NVI TED
ANY OTHER PROFESSCRS TO THE TRAI NI NG COURSE BESI DES YOURSELF,
AND YQU SAI D THAT YOQU DID NOT' RECALL. ['"M ASKING YQU | F TH S
DOCUMENT REFRESHES YOUR MEMORY?

NOT REALLY.

DO YOU KNOWWHO CHRI STIN SWFT 1 S?

NO, | DON T.

DO YOU KNOW LORA GARY | S?

NO.

DD YOU KNOW THAT IN APRIL OF 2009 THE PARTIES IN TH S

o >» O » O >

CASE WERE DI SCUSSI NG TAKI NG YOUR DEPGSI TION | N EARLY MAY OF
20097

A DD | KNOW WHAT?

Q DD YOU KNOW I N APRI L OF 2009 THAT THE PARTIES FOR TH S
LAWSUI T VWERE DI SCUSSI NG YOUR DEPCSI TI ON BEI NG TAKEN I N MAY OF
20097

A NO | DIDNT OR | DON T RECALL.

Q | BELI EVE YOQU TESTI FI ED ON DI RECT EXAM NATI ON THAT AFTER
THE NEW POLI CY WAS ADOPTED, YOUR PRACTI CE W TH RESPECT TO
ELECTRONI C COURSE RESERVES CHANGED; |'S THAT CORRECT?

A YES.

Q IS 1T FAIR TO SAY THAT BEFORE THE NEW POLI CY WAS ADCPTED

YOU REGULARLY PLACED WORKS ON ELECTRONI C RESERVES | NCLUDI NG THE

FOUR PLAI NTI FFS' WORKS AT I SSUE IN THI S LAWSUI T?

A YES.
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Q AND YQU DI D THAT I N MJLTI PLE SEMESTERS?

A YES.

Q COULD WE CALL UP DEFENDANT' S EXH BI T 348 PLEASE AND TURN
TO PACGE 2. UNDER FACTOR 4 IT'S CORRECT, ISN T IT, THAT YQU
DI DN T CHECK THE REPEATED OR LONG TERM USE BOX UNDER WAYS

AGAI NST FAI R USE?

A YES.
MR RAINS: ONE SECOND YOUR HONOR.
(PAUSE I N THE PROCEEDI NGS. )
BY MR RAINS:
Q | BELI EVE YQU TESTI FI ED A FEW MOMENTS AGO THAT YOU WOULD

NOT HAVE MADE THE FOUR WORKS AT | SSUE IN TH' S LAWSUI T AVAI LABLE
TO YOUR STUDENTS | F YOU D HAD TO PAY PERM SSI ONS FOR THOSE; | S
THAT CORRECT?
A YES, CORRECT.
Q I F USI NG OTHER WORKS WOULD HAVE ALSO REQUI RED YOQU TO PAY
PERM SSI ONS, WOULD YOU HAVE USED THOSE OTHER WORKS SI MPLY
BECAUSE THEY COULDN T BE PLACED ON ERESERVES El THER?
A NO, | WOULDN T.

MR RAINS: NOTH NG FURTHER, YOUR HONCR

THE COURT: SHALL THE W TNESS BE EXCUSED?

MR HARBIN: | JUST HAVE ONE QUESTI ON, YCOUR HONOR.

REDI RECT EXAM NATI ON

BY MR HARBI N

Q YOU WERE ASKED A QUESTI ON ABQUT ONE OF THE WORKS WHERE |
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BELI EVE YOU TESTI FI ED ON DI RECT THAT THE USE WAS SHAKY, YQU
SOMETI MES TAKE I T OFF YOUR LI ST --
A UH HUH ( AFFI RVATI VE) .
Q -- DO YOU REMEMBER VWH CH WORK YOU WERE TALKI NG ABOUT?
A I WAS TALKI NG ABOQUT AFRI CAN- AMERI CAN SI NGLE MOTHERS, AND
"D LIKE TO CLARI FY WHAT | MEAN BY SHAKY.
Q THAT' S WHAT | WAS GO NG TO ASK YOU. WHAT DI D YOU MEAN
WHEN YOU TALKED ABQUT THE USE OF THI S EXCERPT BEI NG SHAKY?
A VELL, | WAS JUST SAYI NG THAT BECAUSE THERE' S SO MJCH QUT
THERE ON S| NGLE MOTHERS AND A LOT OF LI TERATURE JUST FOCUSI NG
ON SI NGLE MOTHERS, TO ME SOMVETIMES | USE | T BECAUSE | T DEPENDS
ON WVHETHER OR NOT | WANT TO CONTI NUE TO TALK ABQUT THAT | SSUE.
SO THAT' S WHAT | MEAN BY THAT.
Q WHETHER YOU WANTED TO USE THAT PARTI CULAR WORK TO TALK
ABQUT | T?
A EXCUSE ME.
Q WHETHER YQU WANTED TO - -
A USE THAT PARTI CULAR WORK, RI GHT.
Q VWERE YOU REFERRI NG AT ALL TO YOUR ESTI MATI ON OF YOUR LEGAL
Rl GHT UNDER FAI R USE TO USE THE WORK - -

MR RAINS: OBJECTION, YOUR HONOR - -
BY MR HARBI N
Q -- VWHEN YOQU TALKED ABQUT THE USE BEI NG SHAKY?
A NO, NOT AT ALL.

MR HARBIN. THAT'S ALL | HAVE, YOUR HONCR
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THE COURT: YOU ARE EXCUSED. THANK YQU.

CALL YOUR NEXT W TNESS.

MR SCHAETZEL: YOUR HONOR, FOR QUR NEXT W TNESS WE' D
LI KE TO READ I N THE EXCERPTS FROM THE TESTI MONI AL DEPGCSI TI ON OF
PROFESSOR GAI NTY.  WE HAVE CRGANI ZED I T SUCH THAT MR M LLER
WLL READ AND MR- WARENZAK W LL TAKE THE PLACE OF THE W TNESS
AND SUBJECT TO DEFENDANTS REQUESTS THEY W LL READ THE
ENTI RE - -

MR KRUGVAN: JUST SO THEY READ | T EQUALLY AND DON T
MUMBLE WHEN THEY HAVE OUR PORTI ON.

THE COURT: NO SPECI AL EMPHASI S ON ANY PART.

MR SCHAETZEL: W THOUT WAI VING THE PRI VI LECE, MR
WARENZAK HAS BEEN SO | NSTRUCTED.

( EXCERPTS OF THE DEPOCSI TI ON OF DENI' S CHARLES GAI NTY
WERE READ AS FOLLOWE)

DI RECT EXAM NATI ON

Q PROFESSOR GAI NTY, COULD YOU PLEASE STATE YOUR NAME FOR THE
RECORD?
A DENI' S CHARLES GAI NTY - -

THE COURT: LET ME ASK ABQUT TH S. YQU SAI D EXCERPTS
FROM THE DEPCSI Tl ON?

MR SCHAETZEL: YES, YOUR HONCR

THE COURT: SO HOWN ARE YOU GO NG TO HANDLE THI S? ARE
YOU GO NG TO SAY NOW GO TO PAGE SO AND SO AND CREATE THE RECORD

HERE?
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MR SCHAETZEL: WE CAN, YOUR HONOR THESE WLL BE
THE EXCERPTS THAT ARE ALREADY | N THE PRETRIAL ORDER THEY ARE
BEFORE THE COURT - -

THE COURT: | THINK | T WOULD BE WELL JUST TO SAY
STARTI NG HERE ON PAGE 1 AS WE GO THROUGH.

MR MLLER SO THIS IS BEG NNING ON PAGE 5, LINE 22
OF THE DEPCSI TION. THAT' S WHERE | BEGAN
Q  AND DO YOU UNDERSTAND, PROFESSOR GAI NTY, THAT YOU ARE HERE
TO PROVI DE TESTI MONY TODAY UNDER QATH THAT 1S I N CONNECTI ON
W TH THE COPYRI GHT | NFRI NGEMENT CASE BROUGHT BY CAVBRI DGE
UNI VERSI TY PRESS, OXFORD UNI VERSI TY PRESS AND SAGE PUBLI CATI ONS
AGAI NST THE PRESI DENT OF GEORG A STATE UNI VERSI TY, CERTAIN
MEMBERS OF BOARD OF THE REGENTS OF THE UNI VERSI TY SYSTEM OF
GEORGI A AND OTHERS?
A YES.

THE COURT: |'M NOT SURE YOUR M CROPHONE | S WORKI NG
THAT M GHT BE BETTER
Q  AND DO YOU UNDERSTAND THAT TH'S CASE |'S SCHEDULED FOR
TRI AL STARTING ON MAY 13TH, 20112
A YES.
Q DO YOU PLAN TO BE I N THE ATLANTA AREA | N THE MAY- JUNE
TI MEFRANME?
A NO
Q  VHY NOT?
A. M WFE, OUR CH LDREN AND | ARE GO NG ON A FAM LY VACATI ON
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THAT WE' VE PLANNED FOR SOMVETI ME. WE' RE GO NG TO BE | N UPSTATE
NEW YORK, I N THE FI NGER LAKES AREA VI SI TI NG MY ELDERLY MOTHER
AND | N THE BALTI MORE AREA VI SI TING MY | N- LAWG.

THERE W LL ALSO BE SOVETI ME AT BETHANY BEACH, AND I
HONESTLY DON' T KNOW I F THAT' S DELAWARE OR MARYLAND, AND THAT' S
ALSO BEEN PLANNED FOR SOVETI ME FOR SEVERAL MONTHS | NCLUDI NG
HAVI NG MADE PAYMENTS ON A RENTAL HOUSE.
Q AND DO YOU KNOW APPROXI MATELY WHEN YOU W LL BE LEAVI NG ON
YOUR TRIP TO NEW YORK AND BALTI MORE?
A | T"S SOVETI ME EARLY NAY. | DON T KNOW EXACTLY. THAT'S --
MY W FE KNOW&.
Q AND HOW LONG DO YQU PLAN TO BE AWAY?
A UNTI L EARLY JULY, JULY 1ST OR 2ND OR SOVETH NG LI KE THAT.
AGAIN MY W FE KNOWS.
Q AND HOWN LONG DI D YOU SAY THAT YQU BELI EVE THAT THS TRI P
HAD BEEN PLANNED?
A OH, FOR SEVERAL MONTHS. | KNOW THAT MY MOTHER- | N- LAW
NEEDED PARTI CULARLY TO LOCK IN THE RENTAL OF THE PROPERTY
SOMVETI ME AGO,
WHO DO YOU WORK FCOR?
GEORG A STATE UNI VERSI TY.
AND VWHAT DO YOU DO FOR GECRG A STATE UNI VERSI TY?
"M AN ASSI STANT PROFESSOR OF HI STORY.

ARE YOU ASSCCI ATED W TH ANY PARTI CULAR DEPARTMENT AT

o >» O >» O

GEORG A STATE UNI VERSI TY?
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A I AM THE H STORY DEPARTMENT.
Q VWHEN DI D YOU START TEACHI NG AT GECRG A STATE UNI VERSI TY?
A IN THE FALL OF 2007. | WAS HI RED AS A VI SI TI NG LECTURER
I HAD TWO YEARS AS A VI SITING LECTURER, AND THEN | WAS H RED I N
A TENURE TRACK CAPACI TY IN THE FALL OF 2009.
Q CAN YOQU DESCRI BE FOR US GENERALLY WHAT TYPE OF COURSES
YOU VE BEEN TEACHI NG AT GECRG A STATE UNI VERSI TY SI NCE THE FALL
OF 20077
A AS A VI SITING LECTURER, | TAUGHT ALMOST EXCLUSI VELY LOVER
LEVEL SURVEY COURSES I N WORLD HI STORY EI THER FROM 1500 TO THE
PRESENT OR FROM | GUESS THE BEG NNI NG OF THE TI ME TO 1500. |
WAS H RED I'N 2009 SPECI FI CALLY AS A WORLD HI STORI AN.

SO MY UNDERGRADUATE COURSES TEND TO FOCUS ON WORLD
H STORY WH CH EVMPHASI ZES TRANSNATI ONAL AND TRANSREG ONAL
CONTACT PROCESSES, MODES OF COVMUNI CATI ON, THAT SORT OF THI NG
| ALSO TEACH GRADUATE COURSES | N WORLD HI STORY AND | N PEDAGOGY.
Q HAVE YQU EVER TAUGHT A COURSE CALLED CROSS- CULTURAL
ENCOUNTERS | N WORLD HI STORY?
A YES.
Q 'S THE COURSE NUMBER ASSOCI ATED W TH THAT COURSE H-1-S- T
OR HI ST 48207
A YES.
Q CAN YOQU TELL US CGENERALLY WHAT THAT COURSE IS ABQUT?
A GENERALLY THE -- AND | HAVE A DESCRI PTI ON ON THE COURSE

SYLLABUS, BUT -- WHI CH SAYS | T PROBABLY | N A MORE ELOQUENT WAY
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THAN | CAN NOW BUT GENERALLY THE COURSE | S CONCERNED W TH
LOOKI NG AT CONTACT BETWEEN AND AMONG DI FFERENT CULTURES AS A
WAY TO THI NK ABOUT DI FFERENT NARRATI VES | N WORLD Hi STORY.

| T FOCUSES ON CONTACT AMONG AND BETWEEN CULTURES
BEFORE COLUMBUS, BEFORE THE AGE OF EURCPEAN EXPLORATI ON TO
EMPHASI ZE THE CONNECTI VI TY OF DI FFERENT CULTURES BEFORE THAT
TIME, AND I T ALSO LOOKS AT CONTACT AFTER THE SORT OF COLUMBI AN
MOVENT, ESPECI ALLY FOCUSI NG ON NONEUROPEAN KI ND OF CENTERS OF
POWER OR CULTURAL EXCHANGE.
Q  HOWDO YOU GO ABOUT TEACH NG YOUR STUDENTS | N THAT
PARTI CULAR COURSE, HI ST 4820, THE SUBJECT MATTER OF THE COURSE?
A VELL, WE -- | ASSI GN READI NGS, | NCLUDI NG SEVERAL
MONOGRAPHS OR TYPI CALLY SI NGLE- AUTHORED SCHOLARLY WORKS, BOOKS
BASI CALLY AND ALSO EXCERPTS OR ARTI CLES THAT ARE SHORTER | N
LENGTH THAT ADDRESS ONE FACET OR ANOTHER OF | NTERCULTURAL
CONTACT AND EVEN THE DEFI NI TION OF WHAT CULTURES ARE, AND I
LECTURE AND THEN DI SCUSS THOSE READI NGS W TH STUDENTS.

| ASK THEM TO WRI TE PAPERS BASED ON THOSE READI NGS
AND OTHER -- OTHER WORKS THAT THEY MAY DO OR THEI R OAN KI ND OF
THOUGHTS ON THE MATTER
Q DD YOU TEACH THE H STORY 4820 COURSE I N THE FALL OF 2009?
A. | DD NOT.
Q  VHY NOT?
A.  THE COURSE WAS CANCELED DUE TO UNDERENROLLNENT.
Q

DO YOU KNOW APPROXI MATELY WHEN I T WAS CANCELED DUE TO
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UNDERENROLLMENT?
A THE -- | DON T REMEMBER SPECI FI CALLY. THE -- WE MET FOR
ONE DAY. THERE WAS ONLY ONE CLASS MEETI NG AT WHICH | THI NK
El GHT OR NI NE STUDENTS SHOAED UP. | BELI EVE NI NE OR TEN
STUDENTS WERE REG STERED AT THAT PO NT FOR THE COURSE. THAT
WAS UNDER THE NUMBER THAT WAS REQUI RED FOR THE COURSE TO MAKE,
WE SAY, TO CONTINUE, AND | KNOWWE WAI TED FOR A DAY OR TWO.

| HOPED THAT MORE STUDENTS M GHT REG STER BUT THEY
DI D NOT, AND AT THE SAME TIME | WANTED, |F WE WERE GO NG TO
CANCEL, TO CANCEL QUI CKLY SO THAT THOSE STUDENTS WHO ENROLLED
WOULD HAVE A CHANCE TO ENROLL | N ANOTHER COURSE BEFCRE THOSE
COURSES FI LLED UP.
Q SO IS IT THE CASE THEN THAT YOU MET ONLY ONCE?
A VE MET ONLY ONE TI ME FOR THE | NTROCDUCTORY CLASS MEETI NG
THERE WERE NO OTHER CLASS MEETI NGS.
Q IN ONE OF YOUR PREVI QUS ANSWERS YQU REFERENCED A SYLLABUS
FOR THE COURSE?
A | DI D.
Q DI D YOU PREPARE A SYLLABUS FOR THAT COURSE?
A | DI D.

MR MLLER YOUR HONOR, VWVE WLL HAND UP THE EXH BI TS
LATER. | WLL JUST CONTI NUE READI NG
Q PROFESSOR GAI NTY, THE COURT REPORTER HAS HANDED YOU A
DOCUMENT THAT HAS BEEN MARKED GAI NTY TX-1, AND | T BEARS

PRODUCTI ON NUMBERS | N THE BOTTOM RI GHT- HAND CORNER GECRG A
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STATE 0066084 THROUGH 0066090. DO YOU RECOGNI ZE THI S DOCUMENT?
A I DO
Q VWHAT IS IT?
A THIS IS MY SYLLABUS FOR THE HI ST 4820 CROSS- CULTURAL
ENCOUNTERS | N WORLD HI STORY COURSE.
Q DI D YOU PREPARE THI S DOCUMENT?
A | DI D.
Q AND DCOES THI S SYLLABUS RELATE TO A PARTI CULAR SEMESTER THE
COURSE WAS TAUGHT?
A TH' S RELATES TO FALL 2010.
Q HOW DOES THE FALL 2000 -- WELL, LET ME START BY ASKI NG
WHEN DI D YOU PREPARE THI S PARTI CULAR SYLLABUS DATED FALL 20107?
A TH' S PARTI CULAR SYLLABUS -- | DON T -- MAYBE THE BEST WAY
TO ANSWER | S TO SAY | PREPARED MJCH OF THE TEXT OF TH S
SYLLABUS FOR THE FALL 2009 COURSE.

WHEN THE FALL 2009 COURSE WAS CANCELED
SUBSEQUENTLY -- | CAN T REMEMBER EXACTLY WHEN -- | CHANGED THE
DATES AS APPROPRI ATE AND THE CLASSROOM AND THE MEETI NG TI ME.
IN THE UPPER LEFT- HAND CORNER OF THE FI RST PAGE YOU LL SEE THE
CRN. THAT'S SOME KIND OF COWPUTER NUMBER. | BELIEVE THAT' S
DI FFERENT. MY OFFI CE, | BELI EVE, MOVED.

SO THERE ARE DETAILS LI KE THAT THAT WERE CHANGED, BUT
FOR THE MOST PART, THE CONTENTS OF THE SYLLABUS W TH THE
EXCEPTI ON OF THOSE DETAILS | S THE SAME AS | T WAS FOR THE FALL

2009 COURSE.
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Q  VHEN DI D YOU PREPARE THE FALL 2009 SYLLABUS W TH RESPECT
TO THE 4820 COURSE YOU WERE GO NG TO TEACH I N THE FALL OF 2009?
A. | CAN T RECALL EXACTLY. | WOULD | MAG NE AT SOME POl NT
AFTER FI NDI NG OUT THAT | WAS H RED AS A TENURE TRACK PROFESSCR
AND FI NDI NG OUT THAT | WOULD BE TEACH NG TH' S COURSE AND BEFORE
THE COURSE ACTUALLY BEGAN.

Q  OKAY.

A, SOIT S -- PERHAPS OVER THE SUMMVER OF 2009.

Q DO YOU STILL HAVE A COPY OF THAT ACTUAL SYLLABUS THAT WAS
USED OR | NTENDED TO BE USED FOR THE FALL 2009 4820 COURSE?

A. 1 DO NOT.

Q  VHY NOT?

A.  WHEN THE COURSE WAS CANCELED, | DIDN T SEE ANY REASON TO
KEEP PAPER COPlI ES OF THE SYLLABUS, AND | CHANGED I N THE
ELECTRONI C VERS| ON THE DATES AND THE DETAI LS THAT | MENTI ONED
EARLI ER AND THEN SAVED OVER THAT FI LE.

Q SO OTHER THAN PERHAPS THE CRN NUMBER AND YOUR CLASSROOM

| NFORVATI ON AT THE TI ME THAT THE COURSE WAS BEI NG OFFERED, DO
YOU BELI EVE THAT | N SUBSTANCE THE SYLLABUS IS | DENTI CAL TO THE
SYLLABUS YOU USED FOR THE FALL 2009 COURSE?

A.  THE DATES ARE ALSO DI FFERENT.

Q VM CH DATES ARE YOU REFERRI NG TO?

A.  1'MSORRY, THE SCHEDULE -- UNDER SCHEDULE OF CLASS

MEETI NGS AND ASSI GNVENTS, THE DATES REFLECT 2010 DATES, BUT

OTHERW SE | BELIEVE -- | BELIEVE THE CONTENT | S THE SAME.
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Q AND THE DATES YOU RE REFERRI NG TO ARE THOSE DEPI CTED ON
GEORG A STATE 66087 THROUGH 907

A CORRECT.

Q ON THE FI RST PAGE OF GAINTY TX-1, CGEORG A STATE 66084, YQU
HAVE A SECTI ON ENTI TLED COURSE DESCRI PTI ON?

A YES.

Q EARLI ER WHEN | ASKED YOU TO PROVI DE A GENERAL OVERVI EW OF
WHAT THE COURSE WAS ABQUT, YOU REFERENCED A DESCRI PTION | N YOUR
SYLLABUS; 1S THAT CORRECT?

A YES.

Q IS TH'S THE COURSE DESCRI PTI ON THAT YOU WERE REFERRI NG TO
I N THE SUBSTANCE OF YOUR ANSVWER TO My PREVI QUS QUESTI ON?

A YES.

Q TURNI NG TO PACE 2 OF YOUR -- THE SECOND PACGE OF YOUR
SYLLABUS MARKED 66085, YOU HAVE A SECTI ON ENTI TLED COURSE

READI NG DO YOU SEE THAT?

A YES.

Q THERE ARE FI VE NUMBERED PARAGRAPHS W THI N THAT SECTI ON;, DO
YOQU SEE THAT?

A YES.

Q WHAT ARE THOSE FI VE | TEMS THAT ARE LI STED I N THAT
PARAGRAPH UNDER COURSE READI NGS?

A THEY ARE CCLLECTI VELY THE MONOGRAPHS THAT | ASSI GNED AS
REQUI RED READI NG FOR THE COURT. STUDENTS WERE DI RECTED TO

PURCHASE AND READ THEM I N THEI R ENTI RETY OR AT LEAST
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OVERWHELM NG PORTI ONS OF THEM
Q VWHY DI D YOU REQUI RE STUDENTS TO PURCHASE THESE MONOGRAPHS?
A BECAUSE | WANTED THEM TO READ ALL OR ALMOST ALL OF EACH
MONOGRAPH.
Q AND CAN YQU EXPLAI N AGAI N WHAT A MONOGRAPH | S?
A ["M SORRY, A MONOGRAPH, AS | UNDERSTAND IT, IS A BOX
LENGTH SCHOLARLY WORK THAT CONSTRUCTS AND SUPPORTS A SI NGLE
CORE ARGUMENT OR A SORT OF CLUSTER OF ARGUMENTS THAT ALL
REVOLVE AROUND A CENTRAL | SSUE.

I T"S DI FFERENT FROM A TEXTBOOK IN THAT I T'S DESI GNED
TO PUT AN ARGUMENT FORWARD RATHER THAN, | GUESS, COWUN CATE
DATA W TH LESS THAN OF AN OVERT ARGUVMENT.
Q TURNING TO THE FOURTH PAGE OF YOUR SYLLABUS, WHICH | S
MARKED GECRG A STATE 66087, YOU HAVE A SECTI ON THERE ENTI TLED
SCHEDULE OF CLASS MEETI NGS AND ASSI GNMVENTS; DO YOU SEE THAT?
A I DO
Q VWHAT DOES THI S PARTI CULAR SECTI ON I N YOUR SYLLABUS
REFLECT?
A THI' S SECTI ON OF THE SYLLABUS PACGES 66087 THROUGH 66090,
G VES A LI ST OF DATES ON WHI CH THE CLASS W LL MEET, AND THEN
TELLS THE STUDENT ON WHI CH DATE THEY ARE ASKED TO DO READI NGS
ANDY OR SUBM T WRI TTEN WORKS.  ESSENTI ALLY | T TELLS THEM WHAT
THE ASSI GNMENTS ARE AND WHEN THEY MUST COWPLETE THE
ASSI GNVENTS.

Q AND W TH RESPECT TO THE READI NGS THAT YOU HAVE ASSI GNED | N
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TH S ACTI ON, WERE THOSE REQUI RED READI NGS?
A YES.
Q ON THE PAGE MARKED CGECRG A STATE 66088 OF GAINTY TX-1
THERE IS AN ENTRY FOR TUESDAY, OCTOBER 5; DO YOU SEE THAT?
A I DO
Q WHAT ARE THE TWO | TEMS THAT YOU HAVE -- OR WHAT ARE THE
| TEMS THAT YOU HAVE ESSENTI ALLY LI STED FOR THAT DATE?
A THE FIRST I TEM 1S A SHORT PAPER THAT IS DUE, WHICH IS A
STUDENT PAPER THAT WAS ASSI GNED TO THEM ON READI NGS | N THE
PREVI QUS UNIT.

THROUGHOUT THE SYLLABUS YOU LL SEE DI FFERENT SHORT
PAPER ASSI GNMENTS I N BOLD. THE OTHER TWO PARTS ARE TWD
READI NGS THAT | ASSI GNED TO THE STUDENTS.

THE FIRST | S A READI NG ENTI TLED JAPAN I N THE CH NESE
DYNASTI C H STORI ES WHI CH | S EXCERPTED FROM A BOOK CALLED
SOURCES OF JAPANESE TRADI TI ON, VOLUME 1, AND THE SECOND IS A
READI NG ENTI TLED SI NO- KOREAN TRI BUTARY RELATI ONS UNDER THE M NG
VWH CH | S EXCERPTED FROM THE CAMBRI DGE HI STORY OF CHI NA VOLUME
8, PART 2.
Q W TH RESPECT TO THE CAMBRI DGE HI STORY OF CHI NA ENTRY
LI STED THERE, CAN YQU DESCRI BE FOR ME GENERALLY WHAT | S THE
CAMBRI DGE HI STORY OF CHI NA?
A THE CAMBRI DGE HI STORY OF CHINA | S A MULTI VOLUME, MJLTI PART
SCHOLARLY WORK THAT CONTAINS, AS | UNDERSTAND I T, MANY

DI FFERENT WRI TI NGS BY DI FFERENT AUTHORS, ALL OF WHI CH RELATE I N
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SOMVE WAY TO THE HI STORY COF CHI NA

Q DO YOU KNOW HOW MANY VOLUMES MAKE UP THE CAMBRI DGE HI STORY
OF CHI NA?

A HONESTLY | KNOW THAT THERE ARE AT LEAST 8, BUT | DO NOT
KNOW HOW MANY | N TOTAL.

Q HOW DO YOU KNOW THERE ARE AT LEAST 87

A THE EXCERPT THAT | CHOSE TO ASSI GN TO MY STUDENTS COMVES
FROM VOLUME 8. | T ALSO COMES FROM -- |'M SORRY. | T COVES FROM
VOLUME 8 PART 2 WHICH | ASSUME ALSO MEANS THAT THERE 1S A
VOLUME 8, PART 1.

Q WHAT PACES DI D YQU ASSI GN FOR THE PARTI CULAR EXCERPT YQU
ASSI GNED FOR THI' S READI NG?

A 272 THROUGH 300.

Q WHAT WAS THE TI TLE OF THE WORK AGAI N THAT YQU ASSI GNED AS
A READI NG FOR THE TH S PARTI CULAR CLASS?

A SI NO- KOREAN TRI BUTARY RELATI ONS UNDER THE M NG

Q DO YOU UNDERSTAND THAT PLAINTIFFS I N THI S CASE HAVE
ALLEGED THAT THE USE OF TH S PARTI CULAR EXCERPT | NFRI NGES ON
ONE OR MCRE OF THEI R COPYRI GHTS?

A I DO

Q WHAT WAS THE SUBJECT MATTER OF THE CLASS THAT YQU | NTENDED
TO TEACH WHERE YOU WERE USI NG THI S READI NG OR WHERE YOU PLANNED
TO USE THI S READI NG?

A THE SUBJECT MATTER OF THE CLASS WAS AN | NTRODUCTI ON TO A

H STORI CAL EXAM NATI ON OF THE PHENOMVENON | GUESS OF CHI NESE
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H STORI AN AND | TS CONNECTI ONS TO OTHER EAST ASI AN AND ASI AN
CULTURES OR STATES OR POLI TI ES.

TH' S PARTI CULAR CLASS I N ADDI TI ON TO | NTRODUCI NG THAT
| DEA PRESENTED TWDO EXAMPLES OF CONTACT BETWEEN CHI NA AND
ANOTHER -- ANOTHER SUCH ASI AN CULTURE OR STATE.

Q AND VWHAT WERE THE OTHER -- THE ONE OR MORE OTHER ASI| AN
CULTURES OR STATES THAT YOU WERE PRESENTI NG I N THI S PARTI CULAR
CLASS?

A IN TH' S PARTI CULAR CLASS ONE OF THEM | S JAPAN AND THE
OTHER |'S KOREA. TO BE CLEAR HI STORI CALLY KOREA AND JAPAN BOTH
AT DI FFERENT PO NTS I N HI STORY HAVE MEANT DI FFERENT THI NGS.
THEY MAY NOT' HAVE GONE BY THE NAME OF JAPAN COR KOREA.

SO FOR CONVENI ENCE WHAT |' M REFERRI NG TO | S THE GRCOUP
OF PEOPLE THAT LI VED AT THAT PO NT IN THE PLACE THAT WE NOW
REFER TO AS JAPAN OR SI M LARLY THE GROUP OF PEOCPLE THAT LIVE IN
THE PLACE THAT WE NOW REFER TO AS KOREA.

Q W TH RESPECT TO YOUR READI NG SI NO- KOREAN TRI BUTARY
RELATI ONS UNDER THE M NG, WHY DI D YOU SELECT THAT PARTI CULAR
READI NG FOR THI S CLASS?

A THI' S CLASS DEALT W TH CHI NESE | NTERACTI ONS W TH OTHER
ASI AN STATES OR PECPLE' S OR CULTURES, AND THE READI NG

SI NO- KOREAN TRI BUTARY RELATI ONS UNDER THE M NG DEALS DI RECTLY
WTH THE QUESTI ON OF HOW CHI NA | NTERACTED W TH ONE OTHER SUCH
STATE OR PECPLE OR POLITY OR WHAT HAVE YQOU.

Q HOW DOES THAT PARTI CULAR READI NG COVPARE TO THE OTHER
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READI NG YOU ASSI GNED THAT DAY, JAPAN I N THE CH NESE DYNASTI C
H STORI ES?
A VELL, JAPAN | N THE CHI NESE DYNASTI C H STORI ES DEALS
PARTI CULARLY W TH HOW CHI NA WAS | NTERACTI NG W TH JAPAN, AND
SI NO- KOREAN TRI BUTARY RELATI ONS UNDER THE M NG DEALS W TH
SPECI FI CALLY W TH HOW CH NA DEALT W TH KOREA OR THE PEOPLES OR
CULTURES OR STATES | N KOREA ESPECI ALLY THROUGH TRI BUTARY
RELATI ONS.
Q UNDERSTANDI NG THAT THE CLASS I N THE FALL OF 2009 OR THE
COURSE I N THE FALL OF 2009 WAS CANCELED, HOW DI D YQU | NTEND FOR
YOUR STUDENTS OF THAT COURSE, HAD IT NOT BEEN CANCELED, TO
OCBTAIN A COPY OR ACCESS A COPY OF THE SI NO- KOREAN TRI BUTARY
RELATI ONS UNDER THE M NG READI NG?
A HAD THE CLASS NOT BEEN CANCELED, | WOULD HAVE TRIED TO
MAKE | T AVAI LABLE. | WOULD HAVE -- | WOULD HAVE EXPECTED THEM
TO FIND I T THROUGH THE UNI VERSI TY' S ERESERVE SYSTEM
Q AND WHAT | S THE ERESERVE SYSTEM?
A I TS BASED I N THE LI BRARY, AND AS | UNDERSTAND IT, IT'S A
MECHANI SM BY WHI CH SOVE READI NGS ARE MADE AVAI LABLE I N
ELECTRONI C FORM TO STUDENTS.

THOSE STUDENTS | N A PARTI CULAR CLASS MUST HAVE A
PASSWORD PROVI DED TO THEM SO THAT ONLY THE STUDENTS I N
THAT CLASS CAN ACCESS THE NMATERI AL, AND THEY GO THROUGH THE
LI BRARY WEBSI TE AND ARE ABLE TO SEE THOSE READI NGS AND THEN

READ THEM
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Q DO YOU RECALL WHETHER YOU REQUESTED I N ADVANCE OF THE
COURSE I N FALL 2009 THAT THI S EXCERPT BE LOADED TO THE ERESERVE
SYSTEM?
A | BELIEVE | DID.
Q WHAT STEPS DI D YOU TAKE TO REQUEST THAT THI S EXCERPT
SI NO- KOREAN TRI BUTARY RELATI ONS UNDER THE M NG BE LOADED TO
ERESERVE PRI OR TO YOUR FALL 2009 COURSE BEI NG OFFERED?
A AT SOVE PO NT BEFCRE 2009 THE UNI VERSI TY CHANGED THE
MANNER I'N WHI CH THEY ASKED FACULTY TO MAKE ERESERVE REQUESTS.
PREVI QUSLY WE WOULD SI MPLY SEND AN E-MAIL WTH A LI ST OF ALL OF
THE READI NGS W TH | DENTI FYI NG | NFORMATI ON SUCH AS TI TLE,
AUTHOR, PAGE NUMBERS TO THE LI BRARY AS ONE DOCUMENT.

HOAEVER, WE THEN SW TCHED OVER BEFORE THIS PO NT TO A
SYSTEM OF SUBM TTI NG ON THE LI BRARY WEBSI TE AN | NDI VI DUAL
REQUEST THROUGH A LI BRARY FORM FOR EACH | NDI VI DUAL READI NG | N
ORDER TO -- OR WWE ARE PROVWPTED BY THE LI BRARY WEBSI TE TO
COWPLETE A FAI R USE CHECKLI ST TO DETERM NE WHETHER THE READI NG
THAT WE' RE REQUESTI NG MAY FAI RLY BE USED.
Q AND | N CONNECTI ON W TH THI S PARTI CULAR WORK, S| NO- KOREAN
TRI BUTARY RELATI ONS UNDER THE M NG DI D YOU COWLETE A FAI R USE
CHECKLI ST PRI OR TO REQUESTI NG THAT TH S WORK BE LOADED ONTO
ERES?
A | BELIEVE | DID.
Q PROFESSOR GAI NTY, THE COURT REPORTER HAS HANDED YOU WHAT' S

BEEN MARKED AS GAI NTY TX-2; DO YOU RECOGNI ZE THI S DOCUMENT?
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A I DO

Q AND VWHAT IS I T?

A THS IS A FAIR USE CHECKLI ST THAT | COWPLETED FCR - -
ALTHOUGH I T' S VERY HARD TO READ UNFORTUNATELY ON THI S CORPY

BUT IT -- AS | MAKE IT QUT FOR THE WORK SI NO- KOREAN TRI BUTARY
RELATI ONS UNDER THE M NG

Q AND G VEN THAT THI' S PARTI CULAR CHECKLI ST APPEARS TO BE
SOVEWHAT | LLEG BLE, ARE YOU ABLE TO ASCERTAIN FROM OTHER

| NFORVATI ON CONTAINED I N THI' S CHECKLI ST THAT IT IS I N FACT THE
CHECKLI ST RELATED TO THAT PARTI CULAR WORK?

A YES.

Q WHAT | NFORMED YOU ON THI S CHECKLI ST THAT THI S CHECKLI ST I N
PARTI CULAR RELATES TO THAT PARTI CULAR WORK?

A I CAN READ MY NAME, THE NAME OF THE COURSE, THE AUTHOR AND
PUBLI SHER AND PORTI ONS TO BE USED, THE PAGE NUMBERS, ALL OF
THOSE MATCH THE WORK | N QUESTI ON.

Q WHEN -- DID YOQU FILL QUT TH S CHECKLI ST?

A | DI D.

Q WHEN DID YQU FILL QUT THI S FAI R USE CHECKLI ST?

A | FILLED QJT TH S FAIR USE CHECKLI ST I N THE LAST FEW
MONTHS.

Q NOW I N THE UPPER RI GHT- HAND CORNER | T' S DATED AUGUST 1,
2009; DO YOQU SEE THAT?

A YES.

Q WHAT DOES THAT DATE REFLECT?
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A I TRIED AS BEST | COULD TO THE BEST OF MY ABILITY TO
RECREATE THE FAI R USE CHECKLI ST THAT | WOULD HAVE FI LLED QUT
AND | BELIEVE | DD FILL QUT FOR THE FALL 2009 SEMESTER.

Q YOQU STATED THAT YOU RECREATED THE CHECKLI ST. CAN YQU
EXPLAI N WHY YOU RECREATED THE CHECKLI ST?

A | DI D NOT HAVE ANY LONGER A COPY OF THE FAI R USE CHECKLI ST
THAT | COVPLETED FCR 2009.

Q AND VHY NOT? WHY DI D YOU NO LONGER HAVE A COPY OF THAT

CHECKLI ST?

A. | DI SCARDED IT.

Q  VHY?

A. | BELIEVE THAT BECAUSE THE COURSE WAS CANCELED AFTER ONE

CLASS MEETI NG I T WAS NOT NECESSARY TO RETAIN THE FAI R USE
CHECKLI ST.

Q AND CAN YQU EXPLAI N WHY YOU VEENT ABOUT RECREATI NG THI S
CHECKLI ST?

A I WAS | NFORVMED THAT THERE WAS A LAWSUI T AND ASKED BY THE
OFFI CE OF LEGAL AFFAI RS AT GECRG A STATE TO RECREATE THI S
CHECKLI ST.

Q AND VWHEN YOU RECREATED THE CHECKLI ST, DI D YOU MAKE AN
EFFORT TO FILL I'T QUT I N THE SAVE WAY THAT YOQU FILLED I'T QUT I N
THE OFFICE -- OR IN THE 2009 TI MEFRAME BEFORE THE COURSE
STARTED?

A YES.

Q WHEN YOU ORI G NALLY FI LLED TH S PARTI CULAR CHECKLI ST OQUT
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IN THE 2009 TI MEFRAME, DI D YOU MAKE A GOOD FAI TH EFFORT TO
CONDUCT A FAIR USE ANALYSI S I N THE ACCORDANCE W TH THE
CHECKLI ST?

A YES.

Q AND THI S PARTI CULAR CHECKLI ST GAI NTY TX-2 RELATES TO

VWH CH PAGES OF THE SI NO- KOREAN TRI BUTARY RELATI ONS UNDER THE
M NG?

A PAGES 272 THROUGH 300.

Q AND WERE THOSE THE PAGES THAT YQU | NTENDED TO ASSI GN TO
YOUR STUDENTS TO READ I N THE HI STORY 4820 COURSE HAD I T NOT
BEEN CANCELED?

A YES.

Q "M GO NG TO DI RECT YOUR ATTENTION TO PAGE 1 THE FI RST
PAGE MARKED GECRG A STATE 66119 OF THE FAIR USE CHECKLI ST
GAINTY TX-2; ARE YOU THERE?

A YES.

Q PAGE 1 -- OR THI'S FI RST PAGE OF GAINTY TX-2 REFERS

TO A FACTOR 1 PURPOSE AND CHARACTER OF THE USE, DO YOU SEE
THAT?

A YES.

Q DI D YOU COVPLETE THI S SECTI ON OF THE FAI R USE CHECKLI ST?
A YES.

Q AND | SHOULD -- SO UPON COVPLETI NG THAT SECTI ON OF FACTOR
1, DID YOU REACH A CONCLUSI ON ABQUT WHETHER FACTOR 1 WEI GHED I N

FAVOR OF FAI R USE?
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A YES, | DID

Q AND VWHAT WAS YOUR CONCLUSI ON W TH RESPECT TO THAT FACTOR
1?

A My CONCLUSI ON WAS THAT THE SUBFACTORS IN FACTOR 1 WEI GHED

IN FAVOR OF FAI R USE.

Q  WHY?
A. | CHECKED ONE, TWD, THREE BOXES UNDER WEI GHS | N FAVOR OF
FAIR USE. | CHECKED NO BOXES | N THE COLUWN VAEI GHS AGAI NST FAI R

USE. SO IT SEEMED TO ME THAT A PREPONDERANCE OF FACTCORS I N
FAVOR OF FAI R USE EXI STED, AND, THEREFORE, THE ENTI RE SECTI ON
VEI GHED I N FAVOR OF FAI R USE.

Q VWH CH FACTORS DI D YOU SELECT THAT WEI GHED I N FAVOR OF FAIR
USE?

A THE FI RST SUBFACTOR, | GUESS, NONPROFI T EDUCATI ONAL, THE
SECOND SUBFACTOR TEACHI NG | NCLUDI NG MULTI PLE COPI ES FOR
CLASSROOM USE, AND THE FI NAL SUBFACTOR USE IS NECESSARY TO
ACHI EVE YOUR | NTENDED EDUCATI ONAL PURPCSE.

Q VWHY DI D YOU SELECT NONPROFI T EDUCATI ONAL FOR THI' S

PARTI CULAR WORK?

A BECAUSE GEORA A STATE UNIVERSITY IS A NONPRCFIT -- OR A
NOT- FOR- PROFI T | NSTI TUTI ON AND BECAUSE A UNI VERSI TY | S ENGAGED
I N EDUCATI ON, AND | WAS TEACHI NG | N A CLASSROOM AND ENGAGED I N
EDUCATI ON.

Q AND YOQU ALSO SELECTED TEACHI NG | NCLUDI NG MULTI PLE COPI ES

FOR CLASSROOM USE. WHY DI D YOU SELECT THAT SUBFACTOR FOR THI S
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PARTI CULAR WORK?
A BECAUSE | PLANNED TO USE THE WORK FOR TEACH NG | PLANNED
TO DI SCUSS THE WORK W TH STUDENTS I N THE CLASSROOM

Q AND YOQU ALSO SELECTED USE IS NECESSARY TO ACHI EVE YOUR

| NTENDED EDUCATI ONAL PURPCSE. WHY DI D YOU SELECT THAT

PARTI CULAR SUBFACTOR FOR THI S PARTI CULAR WORK?

A | BELI EVED THAT THE USE OF THI S READI NG WAS NECESSARY | N
ORDER TO | LLUM NATE THE EDUCATI ONAL PURPOSE OF THAT CLASS,

VWH CH WAS PRESENTI NG CHI NESE RELATI ONS W TH OTHER CULTURES OR
STATES OR PECPLES I N ASI A

Q AND VHY DI D YOQU BELI EVE THAT THE USE OF THI S READI NG

WAS NECESSARY TO | LLUM NATE THAT EDUCATI ONAL PURPCSE OF THE
CLASS?

A VELL, TH S READI NG TOUCHES DI RECTLY ON THE QUESTI ON OF
CHI NESE RELATI ONSHI PS W TH ANOTHER EAST ASI AN OR MCRE BROADLY
ASI AN STATES OR PECPLES OR CULTURE, AND AS SUCH I T SPEAKS

DI RECTLY TO THE LARGER QUESTI ON OF HOW CHI NA | NTERACTED IN I TS
H STORY W TH OTHER PEOPLES OR CULTURES.

Q I WANT TO DI RECT YOUR ATTENTI ON NOW TO FACTCR 2, VWH CH
APPEARS ON GEORGA A STATE 66120 OF GAINTY TX-2. DID YQU
COVPLETE THE SECTI ON UNDER FACTOR 2 ENTI TLED NATURE OF THE
COPYRI GHTED WORK I N THE FALL OF 2009 TI MEFRAME?

A I -- YES.

Q UPON COVPLETI NG THAT SECTI ON FOR FACTCR 2, DI D YOU REACH

A CONCLUSI ON ABOUT WHETHER FACTOR 2 WEI GHED I N FAVOR OF FAI R
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USE?

A | DI D.

Q WHAT WAS THAT CONCLUSI ON?

A My CONCLUSI ON WAS THAT THE FACTOR, THE NATURE OF

COPYRI GHTED WORKS, WEI GHED COWPLETELY I N FAVOR OF FAI R USE.

Q AND HOW DI D YOU REACH THAT CONCLUSI ON?

A | READ THE SUBFACTORS ON BOTH SIDES, BOTH I N FAVOR OF FAIR
USE AND AGAI NST FAIR USE, AND I N EACH CASE | SELECTED THE
SUBFACTOR | N FAVOR OF FAI R USE.

Q AND SPECI FI CALLY WH CH SUBFACTCRS DI D YOU SELECT I N FAVOR
OF FAI R USE?

A | SELECTED THE FI RST SUBFACTOR PUBLI SHED WORK. | SELECTED
THE SECOND SUBFACTOR FACTUAL OR NONFI CTI ON WORK, AND | SELECTED
THE THI RD SUBFACTOR | MPORTANT TO EDUCATI ONAL OBJECTI VE.

Q W TH RESPECT TO THE FI RST SUBFACTOR, PUBLI SHED WORK, WHY
DI D YOU SELECT THAT SUBFACTOR FOR TH S PARTI CULAR WORK?

A BECAUSE THI S WORK IS -- | S PUBLI SHED.

Q W TH RESPECT TO THE SECOND SUBFACTOR, FACTUAL OR

NONFI CTI ON WORKS, WHY DI D YQU SELECT THAT PARTI CULAR SUBFACTOR
FOR TH S PARTI CULAR WORK?

A BECAUSE -- | SELECTED THAT BECAUSE THIS I S NOT A WORK OF
FI CTI ON AND -- BECAUSE I'T'S A NONFI CTlI ON WORK.

Q AND W TH RESPECT TO THE THI RD SUBFACTOR I N FAVOR OF FAIR
USE | MPORTANT TO EDUCATI ONAL OBJECTI VES, WHY DI D YOU SELECT

THAT SUBFACTOR?
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A SIM LAR TO MY PREVI QUS ANSWER REGARDI NG FACTOR 1
SUBFACTOR, USE | S NECESSARY TO ACH EVE YOUR | NTENDED
EDUCATI ONAL PURPCSE, | BELI EVE THAT THI S WORK WAS | MPORTANT TO
My EDUCATI ONAL OBJECTI VES.

THOSE OBJECTI VES BEI NG TO | NTRODUCE STUDENTS TO
DI FFERENT -- DI FFERENT EXAMPLES OF CHI NESE | NTERACTI ON W TH
OTHER ASI AN STATES OR PECPLES OR CULTURES.
Q AND CAN YQU EXPLAI N VWHY THI S PARTI CULAR READI NG WAS
| MPORTANT TO THAT OBJECTI VE?
A TH' S PARTI CULAR READI NG DEALS WTH CHI NA AND I TS
| NTERACTI ONS W TH KOREA WHICH | S A NEI GHBORI NG STATE OR A
NEI GHBORI NG CULTURAL REG ON OR WHATEVER YOU WOULD LI KE TO CALL
I T, THROUGH THE TRI BUTARY SYSTEM VWH CH WAS AN | MPORTANT
COVPONENT OF CHI NESE RELATI ONSHI PS W TH OTHER ASI AN STATES OR
PEOPLES OR CULTURES. SO | FELT THAT PRESENTI NG TH S WAS
| MPORTANT | N | NTRODUCI NG THOSE | DEAS TO STUDENTS.
Q ON PAGE 66120 OF GAINTY TX-2 THERE'S A FACTOR 3 ENTI TLED
AMOUNT AND SUBSTANTI ALI TY OF PORTI ON USED. DI D YOU COVPLETE
THAT PORTI ON OF THE CHECKLI ST?
A | DI D.
Q AND UPON COVPLETI NG THAT SECTI ON OF THE CHECKLI ST RELATI NG
TO FACTOR 3, DID YOU REACH A CONCLUSI ON ABOUT WHETHER FACTOR 3
VEI GHED I N FAVOR OF FAI R USE?
A | DI D.

Q AND VWHAT WAS THAT CONCLUSI ON?
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A | CONCLUDED THAT THE FACTOR WEI GHED IN FAVOR OF FAI R USE.
Q AND VHY DI D YOU CONCLUDE THAT FACTOR 3 WEI GHED I N FAVOR OF
FAI R USE?

A | READ ALL OF THE SUBFACTCRS BOTH I N FAVOR OF FAI R USE AND
AGAI NST FAIR USE, AND | CHECKED TWO OF THE THREE SUBFACTORS I N
FAVOR OF FAI R USE AND NONE OF THE SUBFACTORS AGAI NST FAI R USE.
Q WHAT WERE THE FACTORS THAT YOU SELECTED I N FAVOR OF FAIR
USE?

A THE FIRST IS SMALL PORTI ON OF WORK USED, AND THE SECOND | S
AMOUNT TAKEN |'S NARROALY TAI LORED TO EDUCATI ONAL PURPOSE SUCH
AS CRITIC SM COWMENT, RESEARCH OR SUBJECT BEI NG TAUGHT.

Q VWHY DI D YOU SELECT FOR TH S PARTI CULAR WORK SMALL PORTI ON
OF WORK USED?

A BECAUSE | -- IN-- | DEEMED THI'S TO BE A SMALL PORTI ON OF
THE ENTI RE WORK, CERTAINLY A VERY SMALL PORTI ON OF THE ENTI RE
CAMBRI DGE H STORY OF CHINA, WHICH IS, ALTHOUGH A MJULTI VOLUME
SET, ONE TITLE, AS | UNDERSTAND IT BUT IT'S ALSO A SMALL

PORTI ON OF EVEN THAT VOLUME 8, PART 2 OF THE CAMBRI DGE HI STORY
OF CHI NA

Q DO YOU KNOW ROUGHLY HOW MANY PAGES YOU ASSI GNED W TH
RESPECT TO THI S EXCERPT FROM THE CAMBRI DGE HI STORY OF CHI NA?

A | ASSI GNED 29 PAGES, |F | AM COUNTI NG CORRECTLY.

Q DO YOU RECALL HOW MANY PAGES ARE CONTAI NED W THI N THAT
VOLUME 8, PART 2, FROM VWH CH YQU ASSI GNED?

A | DO NOT BUT | BELIEVE IT HAS AT LEAST 300 PAGES d VEN
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THAT MY SELECTION | S FROM PAGE 272 THROUGH 300.

Q YOU ALSO SELECTED THAT THE AMOUNT TAKEN |'S NARROALY

TAI LORED TO EDUCATI ONAL PURPCSES SUCH AS CRITI Gl SM  COMVENT,
RESEARCH OR SUBJECT BEI NG TAUGHT. WHY DI D YOU SELECT THAT
SUBFACTOR FOR TH S PARTI CULAR WORK?

A | THOUGHT CAREFULLY ABOUT HOW MJCH OF BOTH THE CAMBRI DGE
H STORY OF CHINA AND OF THI S PARTI CULAR VOLUVME AND, I N FACT, OF
TH S ARTI CLE WAS NECESSARY FOR EDUCATI ONAL PURPOSES, AND |
DETERM NED | N MY BEST JUDGVENT THAT PAGES 272 THROUGH 300 WERE
NECESSARY FOR My EDUCATI ONAL PURPOSE REGARDI NG THE SUBJECT

BEI NG TAUGHT AND THE GENERAL CONSTRUCTI ON OF AN HI STORI CAL
ARGUMENT.

Q WAS ANY PORTI ON OF THE EXCERPT THAT YOQU SELECTED 272
THROUGH 300 UNRELATED TO THE SUBJECT MATTER THAT YOU WERE
TEACH NG THAT DAY I N CLASS OR THAT YQU | NTENDED TO TEACH THAT
DAY IN TH S PARTI CULAR CLASS?

A NO, NOT -- NOT -- NOTI' TO MY KNOALEDGE.

Q TURNI NG TO THE FOURTH FACTOR ENTI TLED EFFECT ON MARKET FOR
ORI G NAL ON THAT SAME PACE 66120 OF GAINTY TX-2, DD YQU
COVPLETE THAT SECTI ON ON THE CHECKLI ST?

A | DI D.

Q UPON COVPLETI NG THAT SECTI ON DI D YOU REACH A CONCLUSI ON
ABQUT WHETHER FACTOR 4 WEI GHED I N FAVOR OF FAI R USE?

A | DI D.

Q WHAT WAS THAT CONCLUSI ON?
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A | CONCLUDED THAT FACTOR 4 WEI GHED I N FAVOR OF FAI R USE.
Q HOW DI D YOU REACH THAT CONCLUSI ON?
A I, AS IN THE OTHER FACTORS, READ ALL OF THE SUBFACTCRS AND
USED MY BEST JUDGVENT TO DETERM NE WH CH ACCURATELY DESCRI BED
My USE OF THE MATERIAL IN THI S CLASS.

| SELECTED THREE SUBFACTORS | N FAVOR OF FAI R USE AND
ONE SUBFACTOR AGAI NST FAIR USE. BECAUSE -- NOT TO BE SILLY BUT
BECAUSE THREE | S GREATER THAN ONE, | FELT THAT THERE WERE SQOVE
FACTORS I N FAVOR OF FAIR USE AND THEREFORE THE AGGREGATE
QUTCOMVE OF FACTOR 4 WEI GHED I N FAVOR OF FAI R USE.
Q VWH CH THREE FACTORS DI D YOU SELECT THAT WEI GHED | N FAVOR
OF FAI R USE?
A | SELECTED NO SI GNI FI CANT EFFECT ON THE MARKET OR
POTENTI AL MARKET FOR COPYRI GHTED WORK AND USE STI MULATES MARKET
FOR ORI G NAL WORK AND RESTRI CTED ACCESS TO STUDENTS OR OTHER
APPRCPRI ATE GROUP.
Q AND VWHI CH FACTORS DI D YOU SELECT UNDER FACTCR 4 THAT DI D
NOT VEI GH I N FAVOR OF FAI R USE?
A REQUI RED CLASSROOM READI NG
Q I WANT TO STEP THROUGH EACH OF THESE SUBFACTORS AS WE HAVE
BEFORE. W TH RESPECT TO THE FI RST SUBFACTOR UNDER WVEI GHS I N
FAVOR OF FAI R USE, NO SI GNI FI CANT EFFECT ON MARKET OR POTENTI AL
MARKET FOR COPYRI GHTED WORKS, CAN YQU EXPLAI N WHY YOU SELECTED
THAT PARTI CULAR SUBFACTCR?

A | BELI EVE THAT WHETHER A STUDENT READS THI S EXCERPT OR NOT
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WLL NOT HAVE A S| GNI FI CANT NEGATI VE EFFECT ON THE POTENTI AL
MARKET FOR THE COPYRI GHTED WORK.
Q  VHY NOT?
A, THE COPYRI GHTED WORK CONTAI NS MUCH MORE AND AS |
UNDERSTAND | T, VERY DI VERSE WRI TI NG ON THE HI STORY OF CHI NA.
THI S PARTI CULAR EXCERPT FROM THE WORK DEALS SPECI FI CALLY W TH
ONE SMALL COMPONENT OF THE MULTI M LLENNI A HI STORY OF CHI NA
BECAUSE OF THI'S | FELT THE WORK | SELECTED | N NO WAY EXHAUSTED
THE ENTI RE RANGE OF | DEAS OR SCHOLARSHI P CONTAI NED | N THE
LARGER WORK.
Q  YOU ALSO SELECTED THAT THE USE STI MULATES THE MARKET FOR
ORI GINAL WORK. CAN YOU EXPLAI N WHY YOU SELECTED THAT
SUBFACTOR?
A YES, THE -- SELECTING USE STI MULATES MARKET FOR ORI G NAL
WORK REFLECTS MY BELI EF AND -- AT LEAST MY HOPE BUT MY BELI EF
THAT EXPOSI NG STUDENTS TO A SMALL PORTI ON OF THI S SORT OF
SCHOLARSHI P W LL ENCOURAGE STUDENTS TO CONTI NUE TO BE EXCl TED
BY AND SEEK OUT READI NGS AND OTHER SCHOLARSHI P ON CHI NESE
H STORY AND ON HI STORY | N GENERAL.

| T WAS MY HOPE, THEREFORE, AND | THI NK THE REASONABLE
BELI EF THAT STUDENTS WHO ARE EXCl TED BY THI S PARTI CULAR EXCERPT
WOULD THEN ON THEI R OAN POTENTI ALLY TRY TO FI ND MORE FROM THI S
PARTI CULAR WORK.
Q  YOU ALSO SELECTED THE SUBFACTOR RESTRI CTED ACCESS TO

STUDENTS OR OTHER APPROPRI ATE GROUP. WHY DI D YOU SELECT THAT
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SUBFACTOR?
A I TS MY UNDERSTANDI NG THAT THE ERESERVE SYSTEM WHI CH | S
PASSWORD PROTECTED ONLY ALLOAS STUDENTS WHO HAVE THE PASSWORD
FROM THE COURSE TO HAVE ACCESS TO THAT PARTI CULAR COURSE' S PAGE
AND TO READ THOSE MATERI ALS. TH S RESTRI CTS ACCESS.
Q DO YOU HAVE AN UNDERSTANDI NG OF WHAT HAPPENS TO THE
MATERI ALS POSTED ON ERES ONCE A COURSE HAS CONCLUDED?
A I DO
Q AND VWHAT | S THAT UNDERSTANDI NG?
A My UNDERSTANDI NG | S THAT THE MATERI ALS ARE NO LONGER
AVAI LABLE THROUGH ERESERVE EVEN TO STUDENTS W TH THE PASSWORD.
TH' S UNDERSTANDI NG IS BASED ON MY PERSONAL EXPERI ENCE WHEN |
HAVE GONE ONTO THE LI BRARY' S ERESERVE WEBSI TE.

THE ERESERVE SYSTEM CAN BE SEARCHED | N A NUMBER OF
WAYS. ONE OF THEM IS BY | NSTRUCTCR NAME.  WHEN | SEARCH BY
I NSTRUCTOR NAME ONLY MY CURRENT COURSES FOR THAT SEMESTER ARE
VI SI BLE AND COURSES FROM PREVI QUS SEMESTERS ARE NOT VI SI BLE.
Q ON THE RI GHT- HAND SI DE OF THE SECTI ON UNDER FACTOR 4 YQU
SELECTED REQUI RED CLASSROOM READI NG.  CAN YOU EXPLAI N WHY YQU
SELECTED REQUI RED CLASSROOM READI NG?
A | REQUI RED MY STUDENTS TO READ THI S WORK.
Q SO ONCE YOU COWVPLETED THE CHECKLI ST FOR ALL FOUR OF THESE
FACTORS THAT WE JUST US DI SCUSSED, DI D YOU ARRI VE AT AN OVERALL
CONCLUSI ON ABQUT WHETHER YOUR USE OF THI S EXCERPT CONSTI TUTED A

FAI R USE?
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A | DI D.

Q AND VWHAT WAS YOUR OVERALL CONCLUSI ON W TH RESPECT TO FAI R

USE FOR TH S PARTI CULAR EXCERPT THAT YQOU ASSI GNED?

A My OVERALL CONCLUSI ON WAS THAT ALL OF THE FACTORS WEI GHED

IN FAVOR OF FAIR USE AND THAT My USE OF THI S READING THI S

EXCERPT, IN THI S CLASS WAS A FAIR USE OF TH S COPYRI GHTED WORK.
MR MLLER YOUR HONOR, THAT'S PAGE 35, LINE 14.

WE' VE MOVI NG TO PAGE 36, LINE 14.

Q AFTER COVPLETED THI' S FAI R USE CHECKLI ST GAI NTY TX-2, WHAT

STEPS DI D YOU TAKE TO REQUEST THAT TH S EXCERPT BE LOADED TO

THE ERESERVE SYSTEM?

A THERE IS A FORM ON THE LI BRARY WEBSI TE THAT | S TO BE

COWPLETED BY THE FACULTY MEMBER FOR EACH COURSE IN ORDER TO

SUBM T A REQUEST FOR A DOCUMENT OR A READI NG TO BE PLACED ON

ERESERVE. | BELIEVE | COWLETED TH S FORM AND REQUESTED THAT

THI' S BE LOADED ONTO THE ERESERVE Sl TE.

Q AND VWHAT TYPE OF | NFORVATI ON ARE YOU REQUESTED TO SUBM T

I N CONNECTION WTH TH S FORM THAT YOU COVPLETED?

A I -- | DON T REMEMBER EXACTLY, BUT I T WOULD BE SOMVE KI ND

OF | DENTI FYI NG DATA ABOUT THAT WORK SO THAT LI BRARI ANS KNOW

WHAT I'T IS THAT I' M REQUESTI NG SUCH AS AUTHOR OR EDI TI ON OR

PAGE NUMBERS OR THAT SORT OF THI NG

Q ARE YQU -- DCES THE FORM PROVPT YOU TO SAY ANYTHI NG ABOUT

YOUR COVPLETI ON OF THE FAI R USE CHECKLI ST?

A I T DCES.
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Q AND SPECI FI CALLY WHAT DCES | T PROVWPT YOU TO SUBM T W TH
RESPECT TO THE FORM?
A THIS IS ONLY MY PARAPHRASI NG | DON T REMEMBER EXACTLY, BUT
| BELI EVE THERE ARE BOXES TO BE CHECKED, ONE OF WHI CH SAYS
SOMETHI NG LI KE, TO THE EFFECT OF, THIS -- THE USE OF TH S
READI NG CONSTI TUTES FAI R USE ACCORDI NG TO A FAIR USE CHECKLI ST
THAT | COWPLETED. | BELIEVE IT'S SOVETH NG LI KE THAT.
Q AND DO YOU RECALL WHETHER YOU SUBM TTED ANY | NFORVATI ON
W TH RESPECT TO THAT PROWPT IN THE FORM FOR THI S PARTI CULAR
WORK?
A | BELIEVE, AGAIN, THAT | CHECKED THAT BOX
Q AND HAD YQU, I N FACT, COWPLETED A FAIR USE CHECKLI ST FOR
THAT PARTI CULAR WORK THAT YOU WERE REQUESTI NG TO BE POSTED FOR
THE FALL 2009 COURSE, THE WORK THAT WE HAVE BEEN DI SCUSSI NG
FROM THE CAMBRI DGE HI STORY OF CHI NA?
A AS | RECALL, YES.

MR MLLER YOUR HONOR, THAT'S PAGE 37, LINE 18.
NOW MOVI NG AHEAD TO PACGE 39, LINE 1 --

THE COURT: LET ME I NTERRUPT YQU, IF I CAN. HOW MJCH
MORE HAVE YOQU GOT TO GO?

MR MLLER TWDO AND A HALF PAGES OF DI RECT
EXAM NATI ON, YOUR HONOR, AND APPROXI MATELY ONE PAGE OF REDI RECT
EXAM NATI ON AND FROM THE PLAI NTI FFS' DESI GNATI ONS THI S LOOKS TO
AMOUNT TO APPROXI MATELY FI VE PAGES, FIVE OR SEVEN PAGES.

THE COURT: WHY DON' T WE GO AHEAD AND BREAK FOR
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LUNCH. WE LL BE I N RECESS UNTIL 1: 30.
( NOON RECESS)
THE COURT: YOU MAY PROCEED.
MR MLLER BEG NNING W TH THE DEPOCSI TI ON OF
PROFESSOR GAI NTY STARTI NG PAGE 39, LINE 1.
Q  WTH RESPECT TO TH'S HI STORY 4820 COURSE THAT -- IN THE
FALL OF 2009 THAT WAS CANCELED DUE TO UNDERENROLLMENT, DI D YOU
ASSI GN TO YOUR STUDENTS THE SI NO- KOREAN TRI BUTARY RELATI ONS
UNDER THE M NG EXCERPT FROM THE CAVBRI DGE HI STORY OF CHI NA?
A. | PLACED I T ON THE SYLLABUS THAT -- |' M NOW FEELI NG
SLI GHTLY UNSURE ABOUT THE DEFI NI TI ON OF ASSI GNVENT. | MEAN - -
MR MLLER MR BLOOM ASKS MAYBE -- | DON T WANT TO
| NTERRUPT YOU.
A. | APOLOG ZE FOR THAT. | -- ONE M GHT SAY THAT ONE ONLY
ASSI GNS A WORK ON THAT G VEN DAY. | CERTAINLY PLACED I T ON THE
SYLLABUS W TH THE | NTENTI ON THAT STUDENTS WOULD READ I T.
MR MLLER TH SIS MR BLOOM HERE, MAYBE WE CAN
JUST STI PULATE THAT HE SELECTED THI S READI NG FOR THAT COURSE.
MS. MOFFI TT, YEAH.
MR BLOOM WH CH WAS SUBSEQUENTLY CANCELED.
MS. MOFFI TT, OKAY.
MR BLOOM | JUST WANTED THE RECORD TO BE PREC! SE.
Q IS THAT A FAI R CHARACTERI ZATI ON, YOU SELECTED TH S READI NG
FOR THAT COURSE?

A YES.
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MR MLLER  BACK TO EXAM NATI ON BY Ms. MOFFI TT.
Q I CAN ASK THE QUESTI ON FOR YOU SO YOU FEEL COVFORTABLE
ABQUT OUR EXCHANGE.

WOULD YOU SAY, PROFESSOR GAI NTY, THAT W TH RESPECT TO
THE H STORY 4820 COURSE THAT WAS SCHEDULED TO BE TAUGHT I N THE
FALL OF 2009 THAT YQU SELECTED THE SI NO- KOREAN TRI BUTARY
RELATI ONS UNDER THE M NG EXCERPT FROM THE CAMBRI DGE HI STORY OF
CHI NA AS A READI NG FOR THAT PARTI CULAR COURSE?
A YES.
Q ALL RIGAT. SO IF IT I'S DETERM NED THAT YOUR USE OF TH S
EXCERPT SI NO- KOREAN TRI BUTARY RELATI ONS UNDER THE M NG WAS NOT
A FAI R USE, WHAT WOULD YOU DO W TH RESPECT TO YOUR USE OF THI S
CHECKLI ST I N THI S COURSE?
A I F 1T WERE DETERM NED ACCCORDI NG TO THE FAI R USE CHECKLI ST
THAT I T WAS NOT IN FACT FAIR USE, | SUPPCSE -- | CAN ONLY
SPECULATE, BUT | SUPPCSE | WOULD ElI THER FI ND A DI FFERENT
READI NG | DON T KNOW WHAT THE READI NG WOULD BE. | WOULD LOCK
FOR ONE, | SUPPCSE, OR | WOULD SPEAK W TH THE OFFI CE OF LEGAL
AFFAIRS. | DON T KNOW
Q WOULD YOU CONTI NUE TO ASSI GN THE EXCERPT TO YOUR STUDENTS
I F 1T WERE DETERM NED THAT YOUR USE OF THE EXCERPT WAS NOT A
FAI R USE?
A IF INITS CURRENT FORM I T WERE NOT FAI R USE, THEN | WOULD
NOT ASSIGN I T. WHAT I'M TRYING TO SAY | GUESS | S THAT | WOULD

NOT ASSI GN A READING I N A FORM THAT WAS SPECI FI CALLY DETERM NED
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NOT TO BE FAI R USE.

MR MLLER YOUR HONOR, THAT'S PAGE 41, LINE 5 AND
THAT IS THE CONCLUSION OF DIRECT. NOWI'LL TURN TO
CROSS- EXAM NATI ON BY THE PLAI NTI FFS BY MR- BLOOM  YOUR HONOR,
BEG NNI NG ON PAGE 43, LINE 24.

CROSS- EXAM NATI ON

Q OKAY. AND ARE YQU -- YOQU TESTI FI ED ABOUT A CHANGE I N THE
UNI VERSI TY' S COPYRI GHT POLI CY | N 2009; DO YOU RECALL THAT?
A I DO
Q OKAY. AND CAN YOQU EXPLAI N HOW YOU BECAME AWARE OF THAT
CHANGE I N PCLI CY?
A HONESTLY | DON T RECALL SPECI FI CALLY.
Q DO YOU RECALL WHEN YOU BECAME AWARE OF | T?
A NO, HONESTLY | DO NOT.

MR MLLER YOUR HONOR, THAT'S PAGE 44, LINE 7.
VWE' LL MOVE DOMN A FEW LI NES TO PACGE 44, LINE 14.
Q LET ME JUST -- |'M GO NG TO SHOW YOU WHAT |1'M GO NG TO
MARK GAI NTY PLAINTIFFS EXH BIT 1 AND JUST ASK YOU | F YQU
RECALL HAVI NG SEEN THAT DOCUMENT BEFORE?

MR MLLER AND, YOUR HONOR, THAT'S PAGE 44, LINE
16, THERE ARE SOVE OBJECTI ONS CUT QUT HERE, AND THEN WE BEG N
AGAIN WTH THE ANSWER ON PAGE 44, LINE 23.
A | DON T RECALL SPECI FI CALLY SEEI NG THI S DOCUMENT.

MR MLLER AND, YOUR HONOR, THAT'S PAGE 44, LINE

24, W MOVE YOQU AHEAD TO PAGE 45, LINE 17.
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Q DD YOU I NTEND -- DI D YOU ATTEND ANY KIND OF CLASS OFFERED
BY THE UNI VERSI TY W TH RESPECT TO HON TO FI LL OUT THE
CHECKLI ST?
A NOT THAT | RECALL.

MR MLLER YOUR HONOR, THAT'S PAGE 45, LINE 20.
MOVI NG ON TO PAGE 46, LINE 10.
Q LET ME JUST ASK GENERALLY AT ANY TIME DI D YOU HAVE ANY
CONVERSATI ONS W TH ANYONE | N THE LEGAL AFFAI RS DEPARTMENT ABCUT
HOW FAI R USE CHECKLI STS | N GENERAL NOT W TH RESPECT TO THI S
SPECI FI C WORK NECESSARI LY SHOULD BE COVPLETED?
A NOT THAT | RECALL. NOT THAT | RECALL.

MR MLLER THAT' S PACE 46, LINE 15, YOUR HONOR
MOVI NG AHEAD TO PAGE 47, LINE 13.
Q BUT YOQU TESTI FI ED EARLI ER, | BELI EVE, AND CORRECT ME | F
I" M WRONG, THAT YQU DON T SPECI FI CALLY RECALL COMPLETI NG THE
CHECKLI ST I N 2009, CORRECT?

MR MLLER THAT'S PACE 47, LINE 15, AN OBJECTION | S
SKI PPED AND THEN BEG NNI NG W TH THE ANSWER ON PAGE 47,
LI NE 20.
A CORRECT.

MR MLLER YOUR HONOR, PACGE 50, LINE 14.
Q | UNDERSTAND. THAT'S FINE. LET ME ASK YOU ABQUT THE - -
ONE OF THE FACTORS ON THE OTHER SI DE OF THE LEDGER
NONTRANSFORMATI VE, DO YOU HAVE AN UNDERSTANDI NG ONE WAY OR THE

OTHER AS TO WHETHER THI S PARTI CULAR READI NG -- THE PLACEMENT OF
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TH' S PARTI CULAR READI NG ON ERES WOULD BE TRANSFORMATI VE OR
NONTRANSFORNMATI VE?
A I HONESTLY WAS NOT SURE WHAT TRANSFORNMATI VE M GHT MEAN.
ON THE ONE HAND THE WORK -- MAYBE | SHOULD HAVE CHECKED
TRANSFORVATI VE THI NKI NG NOW ABOQUT I T. THE WORK WAS | NTENDED
FOR MY CLASS. SO | SUPPCSE THAT'S A NEWUTILITY OR PURPCSE. |
DON' T KNOW

MR MLLER YOUR HONOR, THAT'S PAGE 51, LINE 1.
MOVI NG AHEAD TO PAGE 51, LINE 20.
Q SO YOU DIDN T CONCElI VE OF A CHAPTER WTHI N A BOOK AS BEI NG
A SEPARATE WORK; | S THAT AN ACCURATE CHARACTERI ZATI ON OF YOUR
THI NKI NG?
A YES.
Q LOOKI NG DOMN AT FACTOR 4, YQU TESTIFI ED AS TO YOUR OVERALL
EVALUATI ON OF THI S FACTOR THAT YQU CHECKED 3 BOXES I N THE
LEFT- HAND COLUMN AND ONE BOX I N THE RI GHT- HAND CCLUWN, AND THAT
THERE WAS GREATER THAN ONE AS YOU STATED AND THAT LED -- AND
THAT THREE WAS GREATER THAN ONE AS YQU STATED, AND THAT LED YQU
TO CONCLUDE THAT THE FACTOR AS A WHOLE WVEI GHED | N FAVOR OF FAI R
USE, DO YOU RECALL THAT TESTI MONY?
A I DO
Q OKAY. WHEN YQU SAY THREE | S GREATER THAN ONE, DCES THAT
REFLECT AN UNDERSTANDI NG THAT EACH ONE OF THE SUBFACTORS IS TO
BE TREATED EQUALLY I N TERVMS OF I TS WEI GHT | N THE ANALYSI S?

A I T DCES.
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Q OKAY. AND DO YOQU HAVE AN UNDERSTANDI NG W TH RESPECT TO
FACTORS 1 THROUGH 4, NOT THE SUBFACTORS BUT FACTORS 1 THROUGH
4, DO YOU HAVE AN UNDERSTANDI NG AS TO WHETHER THEY ARE ALSO TO
BE TREATED EQUALLY | N THE ANALYSI S?
A HONESTLY | DO NOT.
Q YOU DON' T HAVE AN UNDERSTANDI NG ONE WAY OR THE OTHER, | S
THAT YOUR TESTI MONY?
A THAT' S CORRECT.

MR MLLER YOUR HONOR, THAT'S PAGE 52, LINE 20.
MOVI NG AHEAD TO PAGE 53, LINE 11.
Q SOISIT -- DO YOU HAVE AN UNDERSTANDI NG ONE WAY OR THE
OTHER AS TO WHETHER I T 1S POSSI BLE TO GET PERM SSI ON TO USE A
PORTI ON OF A BOOK I N CONNECTI ON W TH THE ERES SYSTEM?
A MY UNDERSTANDI NG | S THAT FAIR USE IS EXACTLY FAI R USE AND
THAT EI THER PERM SSI ON CR THE DETERM NATI ON OF FAI R USE WOULD
JUSTI FY THE USE OF A WORK.
Q HAVE YOU EVER HEARD OF THE COPYRI GHT CLEARANCE CENTER?
A I HAVE NOT.

MR MLLER YOUR HONOR, THAT'S PAGE 53, LINE 21 AND
THAT" S THE COVPLETI ON OF THE EXCERPTS FROM THE
CROSS- EXAM NATI ON AND ONE SHORT EXCERPT FROM REDI RECT
EXAM NATI ON BEG NNI NG ON PAGE 60, LINE 5, QUESTION BY M5
MOFFI TT.
Q | BELI EVE YQU | NDI CATED I N RESPONSE TO ONE OF MR, BLOOM S

QUESTI ONS THAT THE UNI VERSI TY ASKED PROFESSORS TO COMPLETE
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CHECKLI STS FOR MATERI ALS THAT THEY WANTED TO PLACE ON
ERESERVES; | S THAT CORRECT?
A | BELI EVE SO YES.
Q AND | S I T YOUR PRACTI CE, PROFESSOR GAI NTY, TO COVPLETE
CHECKLI STS FOR WORKS THAT YQU | NTEND TO PLACE ON ERESERVE
FURTHER TO THE REQUEST OF THE UNI VERSI TY?
A YES.
Q AND DO YOU HAVE ANY REASON TO BELI EVE THAT YOU DI D NOT
COWPLETE A CHECKLI ST FOR THE CLARK WORK | DENTI FI ED I N YOUR
SYLLABUS TX-1 AS SI NO- KOREAN TRI BUTARY RELATI ONS UNDER THE M NG
FROM THE CAMBRI DGE HI STORY OF CHI NA I N THE FALL 2009 SOVETI ME
PRI OR TO WHEN THE HI STORY 4820 COURSE STARTED?
A I HAVE NO REASON TO BELI EVE THAT | DIDN T COWPLETE A
CHECKLI ST.
Q AND WHEN YOU RECREATED THE CHECKLI ST THAT WE MARKED AS
GAINTY TX-2 A FEW MONTHS AGO AS YQU TESTI FI ED, DI D YOU USE YOUR
BEST EFFORTS TO RECREATE THE CHECKLI ST AS YQU BELI EVED YQU HAD
FILLED I'T QUT I N THE 2009 Tl MEFRAME?
A YES.

MR MLLER THAT'S ALL FROM THE READI NG WE
WOULD -- WE'LL WORK W TH THE PLAI NTI FFS ON THE EXH BI TS FROM
THI'S AND BRI NG THOSE | N NEXT WEEK.

THE COURT: ALL RIGHT. FINE. THANK YOQU. CALL YOUR
NEXT W TNESS?

MR SCHAETZEL: THAT WOULD BE PROFESSOR MOLONEY, YOUR
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THE CLERK: PLEASE RAI SE YOUR Rl GHT HAND TO TAKE THE

QATH.
MARGARET F. MOLONEY,

HAVI NG BEEN DULY SWORN, WAS EXAM NED AND TESTI FI ED AS FOLLOWS:

THE CLERK: | F YOU WLL HAVE A SEAT, PLEASE, AND
STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME
ALSO

THE W TNESS: MARGARET MOLONEY, MO L ONEY.

DI RECT EXAM NATI ON

BY M5, QU CKER
Q WLL YOU PLEASE TELL US ABOUT YOUR UNDERGRADUATE
EDUCATI ON?
A MY UNDERGRADUATE NURSI NG DEGREE, A BSN I N NURSI NG | S FROM
I LLINO S WESLEYAN UNI VERSI TY.
Q AND DO YOU HAVE ANY CGRADUATE DEGREES?
A I HAVE A MASTER S DEGREE | N NURSI NG FROM ST. LQU S
UNI VERSI TY, AND MY PH.D. I N NURSING IS FROM GECRG A STATE.
Q AND VWHAT | S YOUR POSI TI ON AT GEORG A STATE?
A [" M AN ASSOCI ATE PROFESSOR | N THE SCHOCL OF NURSI NG AND |
COORDI NATE THE DOCTORAL PROGRAM
Q AND DI D YQU ALSO PRACTI CE AS A NURSE FOR SOVE PERI GD OF
TI ME?
A YES, |'VE BEEN A NURSE PRACTI TI ONER FOR ABOUT 30 YEARS,

AND | PRACTI CED I N QUTPATI ENT AND | NPATI ENT SETTI NGS AS A NURSE
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PRACTI TI ONER BOTH I N | NTERNAL MEDI CI NE AND WOMVEN S HEALTH.

Q SO HOW LONG HAVE YQU BEEN TEACHI NG?

A " VE BEEN TEACH NG FOR SEVEN YEARS HERE, AND | TAUGHT FOR
El GHT YEARS AT EMORY. | TAUGHT | N SEVERAL OTHER PLACES I N ST.
LOU S BEFCORE THAT.

Q AND CAN YQOU GENERALLY DESCRI BE THE COURSES YOU TEACH AT
GEORG A STATE UNI VERSI TY?

A | TEACH COURSES I N THE DOCTORAL PROGRAM | ALSO TEACH
COURSES | N THE FAM LY NURSE PRACTI TI ONER PROGRAM

Q AND HAVE YOU AUTHORED ANY PUBLI CATI ONS?

A YES.

Q CAN YQU DESCRI BE THOSE JUST BRI EFLY?

A MOST OF My PUBLI CATI ONS HAVE BEEN AROUND CLI NI CAL AREAS
W TH | MPORTANCE TO NURSE PRACTI TI ONER PRACTI CE AND WOMEN S
HEALTH, AND |I'VE ALSO PUBLI SHED A NUMBER OF ARTI CLES I N
RESEARCH -- FOR THE RESEARCH THAT |'VE DONE I N M GRAI NES I N
WOMEN, AND THOSE HAVE BEEN LI KE | N RESEARCH JOURNALS.

Q OKAY. AND WERE YOU COVPENSATED FOR YOUR PUBLI CATI ONS?
A YES.

Q AND HOW WERE YOU COVPENSATED?

A I WAS PAID 150 DOLLARS ALONG WTH THE TOTAL AMOUNT FOR
MYSELF AND My COAUTHOR FOR THE ONE ARTI CLE THAT | WROTE.

Q AND DI D YOU TEACH A COURSE CALLED THEORETI CAL AND

PHI LOSCPH CAL FOUNDATI ONS OF NURSI NG 8035 I N FALL OF 20097

A YES.
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Q AND WAS NURSI NG 8035 AN UNDERGRADUATE OR CGRADUATE COURSE?
A GRADUATE.
Q AND APPROXI MATELY HOW MANY STUDENTS WERE | N THAT CLASS I N
THE FALL OF 20097
A FOURTEEN.
Q AND CAN YQU BRI EFLY DESCRI BE WHAT NURSI NG 8035 WAS ABOUT
IN THE FALL 2009?
A VELL, TH S IS THE FI RST COURSE FOR STUDENTS IN -- FOR
DOCTORAL STUDENTS I N THEI R COURSE WORK, AND MOST OF THEM HAVE
BEEN PRACTI CI NG NURSES. A LOT OF THEM ARE FROM QUT STATE
GEORG A AND OTHER PARTS OF THE COUNTRY, AND THEY' VE NOT HAD
MJUCH EXPOSURE TO THI NGS LI KE PHI LOSOPHY | N THE PAST.

SOIN TH S COURSE, | TRY TO G VE THEM BOTH THE
FOUNDATI ON OF GENERAL PHI LOSOPHY AND PHI LOSOPHY W TH REGARD TO
SCI ENCE WHERE -- HOW PHI LOSOPHY EFFECTS SCI ENCE, HOW SCI ENCE
EFFECTS PH LOSCPHY, CULTURE ASPECTS OF I'T, AND THEN ALSO HOW
THAT HAS | NTERSECTED W TH NURSI NG PRACTI CE AND RESEARCH AND
SOMVE OF THE | SSUES ARCUND THAT FOR US TGODAY.
Q APPROXI MATELY HOW MANY DAYS A WEEK FOR THE COURSE DO THE
STUDENTS MEET?
A ONE.
Q AND VWHERE DO THEY MEET?
A MOST OF OUR STUDENTS ARE NOT' FROM THI S AREA, AS | SAI D,
AND WE HAVE A RELATI VELY NEW DOCTORAL PROGRAM THAT | S SUPPORTED

BY THE BOARD OF REGENTS | N ORDER TO PRODUCE FACULTY. THERE S A
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Bl G NURSI NG FACULTY SHORTAGE, AND SO QUR STUDENTS ARE PECPLE
WHO COME | N FROM QUT STATE GEORG A PRI MARILY TO TAKE THESE
COURSES, AND SO WE' VE DEVELOPED AN | NTERNET ENHANCED PROGRAM
FOR OUR DOCTORAL PROGRAM

SO WE MEET ONE DAY A WEEK -- ONE DAY A MONTH, I'M
SORRY, ON CAWMPUS FOR CLASSES, AND THEN WE HAVE -- THE REST OF
THE TI ME WE HAVE OUR COURSES ON SYNCHRONOUS ONLI NE COURSES W TH
QUR COWPUTER SO THAT WE' RE ALL MEETI NG AT THE SAME TI ME ON OUR
COWPUTERS, BUT SOVE OF THE STUDENTS ARE AT HOVE, SOVE OF THEM
ARE AT WORK, WE'RE IN QUR OFFICES, AND SO IT'S KIND OF A
COMBI NATI ON OF REALTI ME CLASSROOM AND ONLI NE CLASSROOM
Q AND WAS A SYLLABUS PREPARED FOR THI S CLASS?
A YES.

M5. QUI CKER  YOUR HONOR, MAY | APPROACH?

THE COURT: YOU MAY.
BY M5, QU CKER
Q CAN YOQU PLEASE TURN TO DX-621, WHICH | UNDERSTAND | S
PX-545 WH CH | TH NK WAS MOVED | NTO EVI DENCE YESTERDAY, SO I
APOLCE ZE FOR THE NUMBERS NOT MATCHI NG UP.

CAN YQU TURN TO PAGE 4 -- WELL, FIRST OF ALL, DO YQU
RECOGNI ZE DX-6217?
A YES, THHS I S THE SYLLABUS FOR TH S COURSE.
FOR THE FALL 20097

YES.

o > O

AND CAN YQU PLEASE TURN TO PAGE 4 OF YOUR SYLLABUS, AND



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9 - 136

UNDER COURSE SCHEDULE AND SPECI FI CALLY THE TOPI C AND READI NG
ASSI GNMVENT COLUMWN, CAN YQU TELL US | F THE READI NGS UNDER THE
TOPI C AND READI NG ASSI GNVENT COLUMN WERE REQUI RED READI NGS?
A YES, THEY ARE -- THEY WERE.

Q AND | N NURSI NG 8035 I N FALL OF 2009 WERE THERE ANY
REQUI RED TEXTBOOKS TO BE PURCHASED BY THE STUDENTS?

YES.

AND APPROXI MATELY HOW MANY?

THREE.

AND ARE THOSE TEXTBOCOKS DESCRI BED IN YOUR SYLLABUS?
THEY ARE LI STED.

AND WHERE ARE THEY LI STED?

ON PAGE 7.

o >» 0 » O > O >

AND WVHERE ARE THEY -- CAN YQU TELL US WHAT THE THREE
TEXTBOOKS WERE THAT WERE REQUI RED FOR PURCHASE?

A THE FI RST WAS BY PCLI FRONI AND WELCH, AND I T'S ENTI TLED
PERSPECTI VES ON PHI LOSOPHY OF SCI ENCE | N NURSI NG AN HI STORI CAL
AND CONTEMPORARY ANTHOLOGY. THE SECOND IS BY REED AND SHEARER
AND THE TI TLE | S PERSPECTI VES ON NURSI NG THEORY, AND THE THI RD
IS BY WALKER AND AVANT, AND | T'S ENTI TLED STRATEG ES FOR THEORY
CONSTRUCTI ON | N NURSI NG,

Q AND ON PAGE 6 OF YOUR SYLLABUS AT WEEK 14, THERE IS A
READI NG ASSI GNVENT LI STED AS TW NN 2003; DO YOU SEE THAT?
A YES.

Q AND FROM WHAT BOOKS | S THAT READI NG ASSI GNVENT?
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A THAT' S FROM THE HANDBOOK OF -- LET ME GET THE TITLE
RIGHT -- IT'S THE HANDBOOK OF M XED METHODS | N SOCI AL AND
BEHAVI CRAL RESEARCH.

M5. QUI CKER  NAY | APPRCACH, YOUR HONOR?

THE COURT: YES.
BY M5, QU CKER
Q " VE HANDED YOU WHAT' S BEEN MARKED DX-773. DO YQU
RECOGNI ZE THI S BOOK?
A YES, |IT'S THE TEXTBOOK THAT THI S READI NG CAME FROM
THE TW NN 2003 EXCERPT?
YES.

IS 1T THE CORRECT EDI TI ON OF THE HANDBOOK?

> O >» O

YES.
M5. QUICKER  YOUR HONOR, WE' D LI KE TO OFFER | NTO

EVI DENCE DX- 773, THE TEXTBOCK.

MR KRUGVAN:  NO OBJECTI ON, YOUR HONOR.

THE COURT: | T°S ADM TTED.
BY Ms. QU CKER
Q CAN YQU BRI EFLY DESCRI BE WHAT THE HANDBOOK OF M XED
METHODS | N SOCI AL AND BEHAVI ORAL RESEARCH | S ABQUT?
A THIS I'S AN | NTERDI SCI PLI NARY SORT OF ANTHOLOGY BOCK, AND
SO | T HAS SEVERAL DI FFERENT THEMES. ONE | S CHAPTERS ABOUT HOW
TO DO A M XED METHCD STUDY.
THERE' S ALSO CHAPTERS THAT ARE EXAMPLES OF M XED

METHOD STUDI ES I N VARI QUS DI SCI PLI NES, AND THEN THERE ARE SQOVE
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CHAPTERS THAT TALK ABQUT M XED METHOD RESEARCH | N DI FFERENT
DI SCI PLI NES.

THEN THE CHAPTER THAT | USED WAS THE CHAPTER THAT
THEY HAVE ABOUT THE STATUS OF NURSI NG I N USI NG M XED METHCDS
STUDI ES.
Q AND THE TW NN EXCERPT YQU ASSI GNED, WHAT CHAPTER | S
THAT?
A THAT | S CHAPTER 20.

Q AND APPROXI MATELY HOW MANY PAGES | S CHAPTER 207

A THAT CHAPTER IS -- STARTS ON PACE 541 AND GOES TO 556. SO

| GUESS THAT WOULD BE 16 PAGES.

Q AND APPROXI MATELY HOW MANY PAGES ARE | N THE BOCK?
A THE BOOK HAS 768 PAGES, AND | T ALSO HAS SOVE ROVAN NUMERAL
PAGES | N FRONT, SO THERE' S 15 OF THOSE SO ALMOST 800 PAGES.

Q OKAY. SO THE TW NN EXCERPT | S APPROXI MATELY 2 PERCENT OF
THE ENTI RE BOCK?

A YES.

Q AND CAN YQU TELL US WHAT THE SUBJECT MATTER WAS TAUGHT
DURI NG WEEK 14 OF YOUR FALL 2009 NURSI NG 8035 CLASS?

A YES. WHAT | WANTED TO DO WAS G VE THE STUDENTS A
BACKGROUND W TH REGARD TO M XED METHOD RESEARCH, AND M XED
METHOD RESEARCH FOR WHAT "M USING I T -- THE WAY THEY USE I T IN
NURSI NG THE TERM |S PRETTY MJCH THE USE OF QUALI TATI VE
RESEARCH METHODS SUCH AS NARRATI VES AND | NTERVI EW5 AND FOCUS

GROUPS, AND THEN COVBI NED W TH QUANTI TATI VE METHODS LI KE
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QUESTI ONNAI RES AND OTHER | NSTRUMENTS LI KE THAT AND WAYS I N
VWH CH YOU M GHT DO THAT I N ONE PARTI CULAR STUDY OR OVER A
SERI ES OF STUDI ES.

AND ONE OF THE GOALS FOR THI S COURSE WAS THAT | WAS
GA NG TO A VE THEM A BACKGROUND ON SOVE OF THE CONTEMPORARY
| SSUES ON THEORY AND RESEARCH THAT WOULD BE ADDRESSED | N OTHER
COURSES AND SO THI S WAS MY CLASS FCR THAT.

I WANTED THEM TO UNDERSTAND THE BACKGROUND OF M XED
METHODS, HOWWE GOT TO THAT PO NT I N NURSI NG SOVE OF THE
CURRENT AND PAST CONTROVERSI ES OF USI NG M XED METHOD APPROACHES
I N NURSI NG AND WVHERE WE ARE NOW W TH REGARD TO THE STATUS OF
USI NG M XED METHOD RESEARCH.
Q AND SO WHY DI D YOU ASSI GN THE TW NN EXCERPT THAT WEEK?
A BECAUSE THAT CHAPTER WAS A GOOD EXAMPLE OF ALL OF THE
THINGS | WANTED TO COVER.
Q AND HON DI D YOQU | NTEND FOR YOUR STUDENTS TO ACCESS THE
TW NN EXCERPTS I N FALL 20097
A I I NTENDED FOR THEM TO GO ONTO ELECTRONI C RESERVES AND
ACCESS THE ARTI CLE FROM THERE.
Q AND VWHAT STEPS DI D YOU TAKE TO PUT THE TW NN EXCERPT ON
ELECTRONI C RESERVES | N FALL 2009?
A SO WHAT | DID WAS FIRST | LOOKED AT THE TW NN ARTI CLE,
COWPARED THAT AGAINST -- FIRST | FILLED QUT -- | WENT TO THE
ELECTRONI C RESERVES WEBSI TE, FILLED OQUT THE | NFORVMATI ON

REGARDI NG THE TW NN ARTI CLE AS WELL AS THE OTHER READI NGS ONE
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AT A TI ME

| TOOK THE FAI R USE QUESTI ONNAI RE AND LOOKED AT I T
W TH REGARD TO THE TW NN ARTI CLE AND THEN ENTERED THAT I N AND
D D THAT FOR ALL THE SUBSEQUENT READI NGS, AND THEN | SENT THAT
OFF TO THE LI BRARY.
Q SO YOU ELECTRONI CALLY FILLED QJT A FAI R USE CHECKLI ST
DURI NG THE PROCESS OF REQUESTI NG - -
A YES.
Q OKAY. AND DI D YQU PRI NT THE CHECKLI ST THAT YQU FI LLED OQUT
ELECTRONI CALLY?
A VELL, WHAT HAPPENED WAS THAT | WENT AHEAD AND SENT | T
BECAUSE | WENT THROUGH ONE AT A TIME AND FI LLED EACH ONE OF
THEM OQUT FOR EACH ONE OF THE READI NGS, AND THEN | TRIED TO
PRINT I T ALL AT ONCE, AND THAT WAS WHEN | REALIZED THAT YQU HAD
TO PRINT THEM ONE AT A TI ME BECAUSE EVERY TI ME YOU BEGAN A NEW
ONE THE OLD ONE DI SAPPEARED.

SO | WAS UNABLE TO PRINT THEM ALL OFF THE ELECTRON C
COPY THAT | HAD MADE W THOUT GO NG THROUGH AND COMPLETING I T
ALL ELECTRONI CALLY AGAI N, AND SO WHAT | THEN DI D -- SO THE NEXT
DAY -- | HAD ALREADY SENT IT I N TO THE LI BRARY, OF COURSE, AND
THE NEXT DAY WVHAT | DID WAS | TOOK THE FAI R USE CHECKLI ST. |
VENT DOWN IT. | HAD FILLED I T QUT THE PREVI QUS DAY
ELECTRONI CALLY FOR ALL THE READINGS | HAD, SO | KNEW HOW I HAD
JUST DETERM NED THOSE FOR THE FAI R USE CHECKLI ST.

AND | TOOK ONE COPY OF THE FAI R USE CHECKLI ST AND
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CHECKED OFF THE THI NGS THAT APPLIED TO ALL OF THEM  SI NCE THE
READI NGS THAT | USED HAD SI M LAR PURPOSES FOR THE ENTI RE CLASS,
THERE WAS NOTHI NG THAT WAS REALLY DI FFERENT W TH REGARD TO THE
DI FFERENT READI NGS THAT | HAD, AND | CHECKED OFF THE THI NGS
THAT APPLI ED TO THE READI NGS | HAD AND DETERM NED THAT | STILL
HAD A PREPONDERANCE OF FAIR USE I N THE READI NGS THAT | HAD FOR
THAT CLASS.

| CHECKED THAT OFF ON ONE SHEET, AND THEN | XEROXED
THAT COPY FOR THE NUMBER OF READI NGS THAT | HAD. | TOOK EACH
ONE OF THOSE COPIES, AND I WROTE THE AUTHOR S NAME ON THE FAIR
USE CHECKLI ST FOR EACH ONE, EACH ONE OF THOSE SEPARATE SHEETS
AND GAVE THEM TO My ADM NI STRATI VE ASSI STANT AND ASKED HER TO
FILL IN THE TOP PART OF THE SHEET FOR ME SO THAT I'T WOULDN T
TAKE ANY MORE OF MY TI ME.
Q AND WLL YOU PLEASE LOOK | N YOUR NOTEBOOK AT DX-477, WH CH
I UNDERSTAND IS ALSO PX-608? |S TH S THE CHECKLI ST YOU WERE
JUST DESCRI Bl NG?
A YES.
Q AND SO | UNDERSTAND, THE TWNN THAT' S FI LLED QUT ON AUTHOR
AND PUBLI SHER THAT' S YOUR HANDWRI TI NG?
A YES.
Q AND THEN THE REST OF THIS I'S FILLED OQUT BY YOUR
ADM NI STRATI VE ASSI STANT?
A YES.

Q WHO ACTUALLY DI D THE CHECKMARKS?
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| DI D.

THANK YOU. AND DID YOU RETAIN A COPY OF THI S CHECKLI ST?

YES.

o > O >

AND VHEN WAS THI S CHECKLI ST COVPLETED?

I T WAS COWPLETED THE DAY AFTER I SENT IN ALL THE
ELECTRONI C STUFF TO THE LI BRARY FOR ELECTRONI C RESERVES.

Q AND PRI OR TO POSTI NG THE TW NN 2003 EXCERPT ON THE ERES I N
THE FALL 2009, DID YOU DO A FAI R USE ANALYSI S?

A YES.

Q AND DI D YQU CONSI DER FACTOR 1, THE PURPCSE AND CHARACTER
OF THE USE I N YOUR FAI R USE ANALYSI S?

A YES.

AND DI D YOU REACH A CONCLUSI ON ABOUT FACTOR 1?

YES.

AND VWHAT WAS THAT CONCLUSI ON?

| CONCLUDED THAT I T WEI GHED | N FAVOR OF FAI R USE.

CAN YQU TELL US WHY YOU FOUND THAT?

> O » O > O

VELL, THE READI NGS THAT | WAS USI NG ALL THE READI NGS THAT
I HAD LI STED ON ELECTRONI C RESERVE WERE USED I N A NONPROFI T,
EDUCATI ONAL | NSTI TUTI ON WHI CH GECRG A STATE IS, IT WAS ALL TO
BE USED IN TEACHING | T WAS FOR THE PURPCSE OF RESEARCH OR
SCHOLARSHI P, BOTH I N THE CASE OF MY STUDENTS, AND THE USE WAS
NECESSARY TO ACHI EVE MY | NTENDED EDUCATI ONAL PURPOSE FOR THE
CLASS.

Q AND DI D YOU CONSI DER FACTOR 27
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YES.

AND DI D YOU REACH A CONCLUSI ON W TH RESPECT TO FACTOR 27
YES.

AND VWHAT WAS THAT CONCLUSI ON?

THAT | T WEI GHED I N FAVOR OF FAI R USE.

CAN YOQU EXPLAI N VWHY YQU FOUND QUT THAT?

VELL, THE TW NN ARTI CLE WAS A PUBLI SHED WORK. I T WAS A

NONFI CTI ON WORK, AND I T WAS | MPORTANT TO THE EDUCATI ONAL

OBJECTI VES.

Q AND DI D YOU CONSI DER FACTOR 37

A YES.

Q DI D YOU REACH A CONCLUSI ON ABOUT FACTOR 37

A YES, THAT | T WEI GHED I N FAVOR OF FAI R USE.

Q AND VHY DID YOU FIND I' T WWEI GHED I N FAVOR OF FAI R USE?

IT WAS A SMALL PORTI ON OF THE ENTI RE WORK, AND THE AMOUNT

WAS NARROALY TAI LORED TO My EDUCATI ONAL PURPOSE VWHI CH WAS

UNDERSTANDI NG THE BACKGROUND OF ONE PARTI CULAR MCDE OF

RESEARCH.

o >» 0 » O > O

AND VHY DID YOU THINK I T WAS A SMALL PORTI ON?

BECAUSE | T WAS ONLY ABOUT 2 PERCENT OF THE ENTI RE WWORK.
AND DI D YQU CONSI DER FACTCR 4, THE EFFECT ON THE NMARKET?
YES.

AND DI D YOU REACH A CONCLUSI ON W TH RESPECT TO FACTOR 47
YES, | DID THAT IT WEI GHED I N FAVOR OF FAI R USE.

AND VHY?
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A VWELL BECAUSE | DI D NOT FEEL THAT THAT WOULD HAVE A
SI GNI FI CANT EFFECT ON MARKET OR POTENTI AL MARKET FOR THAT
BOOK. BECAUSE | ALSO FELT THAT THE USE STI MULATED THE MARKET
FOR THE ORI G NAL WORK, AND THAT' S BECAUSE -- ONE OF THE REASONS
| USED THAT PARTI CULAR READI NG WAS BECAUSE ONE OF MY GOALS | N
THAT COURSE | S TO EXPOSE THOSE STUDENTS TO LOTS OF OTHER KI NDS
OF REFERENCES AND READI NGS THAT THEY M GHT WANT TO USE
THROUGHOUT THEI R CAREER.

AND | LIKE THEM TO SEE THAT THERE ARE OTHER BOCKS QUT
THERE THAT THEY MAY NOT COVE | NTO CONTACT W TH | N OTHER WAYS,
AND THI S WAS AN EXAMPLE OF A BOOK THAT | THOUGHT M GHT BE A
GO0D REFERENCE THEY M GHT WANT TO GET LATER, AND THAT WAS WHY |
WANTED TO USE THI S PARTI CULAR REFERENCE.
Q ARE THERE ANY OTHER REASONS?
A IT WAS A GOOD ARTI CLE.
Q I S THERE ANY OTHER REASONS YOU FOUND THAT FACTOR 4 WEI GHED
IN FAVOR OF FAI R USE?
A YES, | OMED A COPY OF THE BOOK AND SO DI D THE
UNI VERSITY. SO IT WAS A LAWFULLY ACQUI RED BOCOK, AND ALSO
ACCESS TO THE -- WAS RESTRI CTED FOR THESE STUDENTS. | T ONLY
VENT TO THE STUDENTS IN THI'S COURSE. | T SEEMED VERY, VERY
UNLI KELY TO ME THAT THEY WERE GO NG TO BE HANDING I T QUT TO
THEI R FRI ENDS TO READ.
Q AND ONCE YOU CONSI DERED ALL FOUR FACTORS | N YOUR FAI R USE

ANALYSI S I N THE FALL OF 2009, DID YOU ARRI VE AT AN OVERALL
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CONCLUSI ON AS TO WHETHER THE TW NN ARTI CLE AND THE USE OF THE

TWNN ARTI CLE I N YOUR NURSI NG 8035 CLASS I N THE FALL 2009 WAS A

FAI R USE?

A YES.

Q AND VWHAT WAS YOUR CONCLUSI ON?

A | CONCLUDED THAT I T WAS FAI R USE.

Q AFTER YOU COVPLETED THE ONLI NE REQUEST ON ERES FOR THE

TWNN ARTI CLE TO BE USED, DI D YOU RECEI VE ANY COVMUNI CATI ONS
FROM THE LI BRARY?
A YES.
Q AND VWHAT DI D YOU RECEI VE?
A | RECEI VED AN E- MAI L NOTI FI CATI ON FROM THEM THAT THEY HAD
ADDED THE FI LES, AND THAT PRETTY MJCH SUMVARI ZED WHAT | HAD
SENT.
Q AND TURNI NG TO DX-519 I N YOUR NOTEBOCK, 1S THAT THE E- MAI L
YOU RE REFERRI NG TO?
A YES.
Q AND VWHAT' S | NCLUDED | N THAT E- MAI L?
A THEY HAVE MY NAME, MY DEPARTMENT, MY PHONE NUMBER, MY
E- MAI L ADDRESS AND COURSE | NFORVATI ON AS WELL AS THE
I NFORVATI ON W TH REGARD TO EACH ONE OF THE READI NGS THAT | HAD.
Q AND HAVE YQU KEPT A COPY OF THHS E-MAIL I N YOUR FI LES?
A YES.

M5. QUI CKER  YOUR HONOR, WE D ASK DX-519 BE MOVED

I NTO EVI DENCE.
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MR KRUGVAN:  NO OBJECTI ON.
THE COURT: | T°S ADM TTED.

M5. QU CKER | HAVE NO FURTHER QUESTI ONS, YOUR

DI RECT EXAM NATI ON
BY MR KRUGVAN:
Q GOOD AFTERNOON, PROFESSOR MOLONEY. NOW YQU RECALL A NEW
COPYRI GHT PCLI CY CAME | NTO EFFECT I N THE EARLY PART OF 2009; IS
THAT CORRECT?
A YES.
Q AND AM | CORRECT THAT YOU DI D NOT RECALL ATTENDI NG A
TRAI' NI NG SESSI ON W TH RESPECT TO THAT NEW COPYRI GAT POLI CY
PRIOR TO THE FALL OF 2009 WHEN YOU TAUGHT THE COURSE THAT YQU
DI SCUSSED TCODAY?
A I MAY HAVE VERY WELL HAVE ATTENDED ONE. | DON T REMEMBER.
Q YOU RECALL THAT YOQU DI D ATTEND A TRAI NI NG SESSI ON W TH
SOMEONE BY THE NAMVE OF GVEN; | S THAT CORRECT?
A THAT' S CORRECT.
Q AND THAT' S THE SESSI ON THAT YOU RECALL ATTENDI NG |S THAT
CORRECT?
A NO, THERE MAY HAVE BEEN AN EARLI ER SESSI ON WHEN EVERYTHI NG
VENT UP ONLINE, BUT | HAD ASKED HER TO COVE AND SPEAK TO US
SPECI FI CALLY ABQUT IT.
Q THE NURSI NG 8035 COURSE THAT YOU TAUGHT I N THE FALL

SEMESTER OF 2009 | BELIEVE YOQU SAID I S A GRADUATE LEVEL
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COURSE?
A YES.

Q AND | S | T CORRECT THAT YQU BELI EVED THAT THE ASSI GNED

READI NGS WERE A CRI TI CAL PART OF THE STUDENTS' EDUCATI ON I N THE

COURSE?

A YES.

Q AND THAT | NCLUDES THE ARTI CLE BY TWNN THAT' S I N THE
HANDBOCK THAT YOU DI SCUSSED ON DI RECT EXAM NATION; | S THAT
CORRECT?

A YES.

Q NOW YOQU VE TESTI FI ED ABOUT THE ASSI GNED TEXTBOOKS | N THAT
COURSE; DO YOU RECALL THAT?

A YES.

Q | TAKE | T THOSE TEXTBOOKS WERE ASSI GNED READI NGS OR,
EXCUSE ME, WERE REQUI RED READI NGS; | S THAT CORRECT?

A YES.

Q AND THOSE WORKS WERE NECESSARY FOR TEACHI NG YOUR COURSE;
I'S THAT CORRECT?

A YES.

Q THEY WERE | MPORTANT TO YOUR EDUCATI ONAL OBJECTI VES,
CORRECT?

YES.

THEY WERE PUBLI SHED WORKS; | S THAT CORRECT?

YES.

o > O >

FACTUAL I N NATURE; |S THAT CORRECT?
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A YES.

Q AND DO YOU OMN A PERSONAL COPY OF THE TEXTBOOKS THAT YQU
ASSI GNED TO YOUR STUDENTS FOR READI NG | N THAT COURSE?

A YES.

Q NOW THE COURSES -- THE CLASSES THAT YOU TAUGHT WERE
WEEKLY CLASSES; 1S THAT CORRECT?

A YES.

Q ONE WEEK A MONTH APPROXI MATELY THE STUDENTS WOULD MEET | N
PERSON FOR A CLASS WTH YQU;, | S THAT CORRECT?

A YES.

Q AND THEN THE OTHER THREE WEEKS THE STUDENTS WOULD ATTEND
THE CLASS REMOTELY; 1S THAT CORRECT?

A YES.

Q AND VWHEN YOU HAD THE | N- PERSON CLASSES, YOU OBSERVED THAT
STUDENTS BROUGHT THE WORKS THAT WERE TO BE DI SCUSSED THAT DAY
IN THE CLASS WTH THEM TO THE CLASS; 1S THAT CORRECT?

A USUALLY THEY DO

Q AND THAT | NCLUDED THE MATERI ALS THAT YQU HAD ASSI GNED TO
STUDENTS AND THAT WERE AVAI LABLE TO THEM ON THE ELECTRON C
RESERVE SYSTEM | S THAT CORRECT?

A USUALLY.

Q THEY USUALLY WOULD PRI NT OQUT COPI ES AND BRI NG THOSE W TH
THEM TO CLASS; | S THAT CORRECT?

A YES.

Q NOW YOU UNDERSTAND THAT COURSEPACKS ARE COWPI LATI ONS OF
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ARTI CLES OR CHAPTERS FROM DI FFERENT PUBLI CATI ONS THAT A FACULTY
PERSON PUTS TOGETHER?

M5. QUI CKER  OBJECTION, YOUR HONOR, WE DI D NOT' GO
| NTO COURSEPACKS ON DI RECT.

MR KRUGVAN: | BELI EVE WE HAD AN UNDERSTANDI NG W TH
RESPECT TO PROFESSORS THAT WE COULD GO BEYOND THE SCOPE OF THE
DI RECT EXAM NATI ON RATHER THAN -- WE CAN HAVE THE PROFESSOR
COVE BACK I N QUR REBUTTAL CASE, AND | WOULD ASSUME THAT THE
DEFENDANTS WOULD PREFER THAT NOT OCCUR.

THE COURT: OVERRULED.
BY MR KRUGVAN:
Q AND YOU UNDERSTAND THAT STUDENTS THEN PURCHASE THE
COURSEPACK; IS THAT CORRECT?
A YES, THAT'S WHAT | UNDERSTAND THEY ARE.
Q AND YOQU DI D NOT CONSI DER USI NG A COURSEPACK FOR THE
NURSI NG 8035 COURSE THAT YOU TAUGHT IN THE FALL OF 2009; IS
THAT CORRECT?
A Rl GHT.
Q NOW FUNCTI ONALLY YOU DO NOT UNDERSTAND THERE TO BE A
DI FFERENCE BETWEEN A STUDENT PRI NTI NG THE MATERI ALS THAT ARE
POSTED ON ELECTRONI C RESERVES VERSUS A COURSEPACK WHEN THE
MATERI ALS ARE PRI NTED BY SOVEONE ELSE AND THEN THE STUDENT
PURCHASES THEM CORRECT?
A THERE' S NO DI FFERENCE W TH REGARD TO THE FACT THAT THEY

BOTH OBTAIN -- HELP A STUDENT OBTAI N THE | NFORVATI ON, NO
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DI FFERENCE | N THAT WAY.

Q I N BOTH | NSTANCES STUDENTS GET THE ARTI CLES OR CHAPTERS.
ONE THEY' RE ALREADY BOUND. THE OTHER THEY PRI NT THEM QUT,
CORRECT?

A YES. ALTHOUGH THEY DON T NEED TO PRI NT THEM QUT,

SOMVETI MES THEY JUST KEEP THEM ONLI NE.

Q BUT YOU CERTAINLY, AS YQU TESTI FI ED, OBSERVED STUDENTS
PRI NTI NG QUT THE WORKS THAT YOU ASSI GNED TO THEM AND BRI NG NG
THOSE TO CLASS AS A PART OF THE DI SCUSSI ONS?

A YES.

Q NOW OTHER THAN THE FACT THAT -- WELL, FIRST OF ALL, WTH
RESPECT TO ELECTRONI C RESERVES, THE STUDENTS DON T HAVE TO PAY
TO GET A COPY OF THE MATERI ALS POSTED ON THE ELECTRONI C RESERVE
SYSTEM | S THAT CORRECT?

A THEY DON T PAY DI RECTLY, BUT | WOULDN T SAY THEY DON T
PAY. THEY PAY I N I NCREASED FEES. SOMVEBCDY PAYS FOR THE

LI BRARI AN TO DO SOVE OF THAT WORK.

Q VELL W TH RESPECT TO A STUDENT IN YOUR -- IN THI'S NURSI NG
8035 COURSE, MATERI ALS WERE PCSTED ON ELECTRONI C RESERVES,
CORRECT?

A Rl GHT.

Q AND | T' S YOUR UNDERSTANDI NG THAT THE STUDENTS COULD THEN
ACCESS THE ERESERVE WEBSI TE, 1S THAT CORRECT?

A YES.

Q AND THEN THE STUDENT -- THESE ARE GRADUATE STUDENTS. THEY
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MAY HAVE CGRADUATE DORMS OR LIVING OFF CAMPUS. | F THEY HAVE
THEI R OWN PERSONAL COVPUTER, THEY CAN THEN PRI NT QUT THAT COPY
OF THE MATERI AL THAT YOQU ASSI GN TO THEM AS REQUI RED READI NG AND
HAD POSTED ON ELECTRONI C RESERVE; | S THAT CORRECT?

A YES.

Q AND SN T IT TRUE THAT THERE IS NO COST TO THE STUDENT I N
THAT | NSTANCE OF PRI NTI NG QUT THE COPY OF WHATEVER ARTI CLE OR
OTHER WORK THAT YOU HAD POSTED ON ELECTRONI C RESERVES, OTHER
THAN PGSSI BLY THE COST OF THE | NDI VI DUAL SHEETS OF PAPER

REQUI RED TO OBTAI N THE PRI NTED COPY?

A Rl GHT.

Q SOISN T IT TRUE THEN THAT THE ONLY DI FFERENCE BETWEEN THE
COURSEPACKS AND THE CCLLECTI ON OF ARTI CLES THAT THE STUDENT

PRI NTS FROM ELECTRONI C RESERVES |'S THAT | N ONE | NSTANCE THE
STUDENT PAYS FOR IT, AND IN THE OTHER IN THE CASE OF ELECTRONI C
RESERVES, THE STUDENT DOESN T PAY?

A VELL, THERE ARE A LOT OF OTHER DI FFERENCES BETWEEN
COURSEPACKS AND ELECTRONI C RESERVES, A NUMBER OF OTHER

DI FFERENCES. | T ISN T JUST THAT THEY DON T PAY FOR THE PACK.

Q SO THEY DON' T PAY -- ONE IS DIG@ TAL AND ONE IS I NI TI ALLY

I N HARDCOPY, RI GHT?

A AND | WOULD SAY THAT THE ANALOGY | S MJCH MORE | N THAT
ELECTRONI C RESERVES ARE MJUCH MORE LI KE HAVI NG ACTUAL BOOKS AND
ARTI CLES ON RESERVE | N THE LI BRARY AND COPYI NG THEM | N BOTH

CASES YOU RE COPYING I T DI RECTLY YOQURSELF | NSTEAD OF HAVI NG
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SOVEBCDY HAND YOQU THE BOOK PUT TOGETHER
Q OKAY. SO I T REQUI RES SOVE EFFORT BY THE STUDENT TO PRI NT
QUT THE MATERI ALS AND THEN PERHAPS STAPLE THEM TOGETHER?
A THERE ARE OTHER DI FFERENCES W TH OQUR STUDENTS, TOO, AND,
THAT 1S, THAT THEY' RE NOT -- THEY' RE NOT ON CAMPUS, AND SO I T
ENABLES THEM FROM WHEREVER THEY ARE TO ACCESS THE ARTI CLE
THAT' S THE READI NG FOR THAT WEEK AND PRI NT I T OFF AND READ
I T.

WHEREAS | F THEY HAVE TO COVE | N AND BUY A COURSEBOCK,
THEY MAY NOT' GET THEI R READI NGS DONE ON TI ME.
Q EXCUSE ME, PROFESSOR MOLONEY, |'LL FIRST MOVE TO STRI KE
THAT TESTI MONY AS BEI NG NONRESPONSI VE BECAUSE | WAS ASKI NG
ABQUT THE DI FFERENCE BETWEEN COURSEPACKS AND ELECTRONI C
RESERVES. |' M NOT TALKI NG ABOUT PHYSI CAL RESERVES.
A VELL, NO --

THE COURT: OVERRULE THE MOTI ON.
BY MR KRUGVAN:
Q VWE' LL MOVE ON. NOWIF YOU OAN A WORK YQU BELI EVE THAT YQU
CAN COPY |I'T AND PROVI DE THAT TO STUDENTS; |S THAT CORRECT?
A UNDER FAI R USE.
Q I N FACT, YQU SUBSCRI BE TO THE NURSI NG RESEARCH JOURNAL
BECAUSE YOU THOUGHT THERE M GHT BE ARTICLES IN I T YOU CAN USE,;
I'S THAT CORRECT?
A YES, UNDER FAI R USE.

Q AND THE ONLY REASON YOU SUBSCRI BE WAS SO THAT YOU COULD
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PROVI DE COPI ES TO YOUR STUDENTS; IS THAT CORRECT?

A VELL THAT AND My OAN LEARNI NG

Q NOW I N CONNECTI ON W TH YOUR ERESERVE POSTI NGS FOR THE FALL
2009 NURSI NG COURSE THAT WE' VE BEEN TALKI NG ABQUT, | BELIEVE
YQU TESTI FI ED THAT YOU COVMPLETED THE FAI R USE CHECKLI ST

PRI OR TO REQUESTI NG THAT THE WORKS BE POSTED ON ELECTRON C
RESERVES?

A YES.

Q AND AS REFLECTED BY DEFENDANTS' EXHIBIT 519 WVHICH IS --
THIS IS A PORTION OF YOUR ELECTRONI C E- MAI L COMMUNI CATI ONS W TH
THE LI BRARY; | S THAT CORRECT?

A YES.

Q AND YOU REQUESTED THAT NI NE WORKS BE PCOSTED ON ERESERVES
FOR THE FALL 2009 COURSE;, 1S THAT CORRECT?

A YES.

Q AND ONE OF THOSE | S THE WORK BY TW NN THAT WE' VE BEEN
TALKI NG ABOUT WHICH | S THE HANDBOOK OF M XED METHCODS | N SCCI AL
AND BEHAVI ORAL RESEARCH; | S THAT CORRECT?

A YES.

Q AND AM | CORRECT THAT YOU ARE UNAWARE OF ANY PERM SSI ONS
THAT WERE PAI D FOR THE COPYI NG AND PCSTI NG OF THAT CHAPTER ONTO
ELECTRONI C RESERVES FOR THI S FALL 2009 COURSE?

A I'T M GHT HAVE BEEN DONE I N THE LI BRARY, BUT | DIDN T DO
ANYTHI NG LI KE THAT.

Q YOU RE NOTT AWARE OF ANY PERM SSI ONS HAVI NG BEEN PAI D,
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CORRECT?

A YES.

Q AND YOU RE NOT AWARE OF PERM SSI ONS HAVI NG BEEN PAI D FOR
ANY OF THE OTHER WORKS THAT ARE ON DEFENDANTS' EXHI BI T 519,
CORRECT?

M5. QUI CKER  OBJECTION, YOUR HONOR, QUTSI DE THE
WORKS AT | SSUE.

MR KRUGVAN:  YOUR HONOR, THEY PUT | NTO EVI DENCE
DEFENDANTS' EXHI BI T 519 WHI CH CONTAI NS MANY OTHER WORKS. THE
ONLY QUESTION IS IS SHE AWARE - -

THE COURT: 1S 519 A CHAPTER BOCK?

MR KRUGVAN: | T'S BASI CALLY HER COVMUNI CATI ONS W TH
THE LI BRARY W TH RESPECT TO WORKS THAT WERE POSTED ON
ELECTRONI C RESERVES FOR THE 8035 COURSE THAT PROFESSOR MOLONEY
TAUGHT I N THE FALL OF 2009.

THE COURT: AND YOUR QUESTI ON | S WHAT?

MR KRUGVAN:  THE FI RST QUESTI ON WAS WHETHER SHE WAS
AWARE OF ANY PERM SSI ONS HAVI NG BEEN PAI D W TH RESPECT TO ANY
OF THE WORKS ON DEFENDANTS EXHI BI T 519.

THE COURT: | WLL ALLOW THAT QUESTI ON.

THE WTNESS: WHAT WAS THE QUESTI ON?

BY MR KRUGVAN:
Q | F YOU RE AWARE OF PERM SSI ONS HAVI NG BEEN PAI D FOR ANY OF
THE WORKS THAT ARE REFLECTED ON DEFENDANTS EXH BI T 519 THAT

YOU REQUESTED THE LI BRARY TO PROVI DE COPI ES OF TO STUDENTS ON
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ELECTRONI C RESERVE?

A NO, ' M NOT AWARE OF THAT.

Q NOW YOU COVPLETED THE CHECKLI ST I NI TI ALLY AND THEN YQU
DI SCOVERED THAT YOU HAD LOST THE WORK; 1S THAT CORRECT?

A Rl GHT.

Q AND YOU MADE -- | TH NK YQU TESTI FI ED THAT YOU MADE THE
DI SCOVERY THAT SAME DAY?

A YES.

Q AND THEN YOU VENT BACK EI THER THAT DAY OR THE NEXT AND
COVPLETED THE CHECKLI ST JUST AS YOQU HAD DONE BEFORE; |'S THAT
CORRECT?

A I DD IT BY HAND, YES.

Q YOU I NI TIALLY HAD DONE | T ELECTRONI CALLY?

A YES.

MR KRUGVAN: | F | MAY APPRCACH THE W TNESS, YOUR

THE COURT: YOU MAY.
BY MR KRUGVAN:
Q " VE HANDED YOU A COPY OF YOUR DEPGCSI TI ON THAT WAS TAKEN
IN TH'S CASE ON APRI L 15TH, 2011; DO YQU SEE THAT?
A YES.
Q AND YOU RECALL YOUR DEPCSI TI ON BEI NG TAKEN AND YQU
TESTI FI ED UNDER OATH | N THAT DEPCSI TI ON, CORRECT?
A YES.

Q AND | WOULD DI RECT YOUR ATTENTI ON TO PAGE 82, LINES 13 TO
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23, AND | F YOU COULD PLEASE PLAY THAT PORTI ON OF THE
EXAM NATI ON.

(VI DECTAPED DEPCSI TI ON WAS PLAYED | N OPEN COURT.)
BY MR KRUGVAN:
Q THAT WAS YOUR TESTI MONY I N THE DEPCSI TI ON; 1S THAT
CORRECT?
A YES.
Q AND THEN LATER I N THE DEPCSI TION, | SHONED YOU WHAT | W LL
HAND YQU | N JUST A MOMENT AS PLAI NTI FFS' EXH BI T 6077

MR KRUGVAN: | F | MAY APPRCACH, YOUR HONOR?

THE COURT: YOU MAY.
BY MR KRUGVAN:
Q " VE HANDED YOU WHAT HAS BEEN MARKED PLAI NTI FFS' EXH BI T
607, AND THFS IS A FAIR USE CHECKLI ST THAT YOU COVPLETED FOR A
DI FFERENT WORK THAT HAD BEEN POSTED ON ELECTRONI C RESERVES FOR
THE FALL OF 2009 COURSE;, |S THAT CORRECT?
A THIS IS A DI FFERENT ARTI CLE THAN THE ONE WE' RE
DI SCUSSI NG - -

M5. QUI CKER  OBJECTI ON, YOUR HONOR - -

MR KRUGVAN: |'M SORRY, | DIDN T --

THE WTNESS: | SAID THHS IS A DI FFERENT READI NG THAN
THE ONE WE' RE DI SCUSSI NG | THI NK.

MR KRUGVAN:  YES, | REALIZE THAT, BUT IN YOUR
DEPGCSI TI ON - -

M5. QUICKER  OBJECTION, THIS WORK | S NOT AT | SSUE | N
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THI S CASE.

MR KRUGVAN: THE PURPOSE OF I T IS THAT SHE TESTI FI ED
THAT SHE NEVER WOULD HAVE DONE | T, AND THEN I N THE DEPCSI TI ON |
PROVI DED HER W TH AN EXAMPLE OF ANOTHER CHECKLI ST THAT WAS
COVPLETED THAT WAS PRECI SELY | DENTI CAL TO THE ONE THAT SHE
ACTUALLY HAD PHOTCCOPIED I T. |I'M SI MPLY ASKI NG HER TO | DENTI FY
WHETHER THI S IS THE CHECKLI ST THAT | SHOANED HER I N HER
DEPGSI TI ON.

M5. QUI CKER: YOUR HONCOR, SHE ALSO TESTI FI ED ON
DI RECT THAT IN THE FALL 2009 SHE IN FACT DID A FAI R USE
ANALYSI'S, SUBM TTED | T ONLI NE, AND THAT ONCE HER -- SHE
REALI ZED THERE WAS AN | NABI LI TY TO PRI NT THE CHECKLI ST THAT SHE
HAD JUST COMPLETED ONLI NE THAT SHE VENT AND PRI NTED A FAI R USE
CHECKLI ST, A BLANK ONE, COWPLETED THE FACTORS AS SHE THOUGHT
WERE APPROPRI ATE FOR EACH ARTI CLE, AND THEN FI LLED I N THE
PUBLI SHERS NAME | N HER HANDWRI TI NG AND GAVE I T TO HER
ADM NI STRATI VE ASSI STANT TO FILL I N THE OTHER | DENTI FYI NG
| NFORVATI ON.

MR KRUGVAN: LET ME COVE AT IT JUST A LITTLE BI'T
DI FFERENT.
BY MR KRUGVAN:
Q VWHEN YOQU TESTI FI ED I N YOUR DEPCSI TI ON THAT SI MPLY
COWPLETI NG A CHECKLI ST AND THEN HAVI NG | T PHOTOCOPI ED AND THEN
FI LLING I N THE | NFORVATI ON AT THE TOP THAT THAT WAS SOVETHI NG

THAT YOU WOULD NEVER DO, CORRECT?
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A YES, | DID SAY THAT.
Q  AND IN THE DEPOSI TION | THEN SHOWED YOU PLAI NTI FFS' TRI AL
EXH BI T 607, AND YOU COMPARED THAT TRIAL EXH BI T TO PLAI NTI FFS'
TRIAL EXH BI T 608, AND THEN YOU LOOKED AT I T, AND THEN YOU
REALI ZED THAT WAS EXACTLY WHAT YOU HAD DONE; |S THAT CORRECT?

MS. QUICKER OBJECTION, YOUR HONOR WE HAVE THE SAMVE
OBJECTION. THI'S IS ABOUT AN | RRELEVANT WORK AND HER TESTI MONY
| S CONSI STENT.

THE COURT: WELL, THE FACT THAT I T WAS A DI FFERENT
WORK, 1'M NOT TOO CONCERNED ABOUT THAT, BUT HERE' S WHERE |'M
CONFUSED -- |' M CONFUSED BY YOUR QUESTI ON BECAUSE | T SOUNDS
LI KE WHAT YOU RE SAYING IS THAT I 'S WRONG TO FILL OUT THE
BOTTOM PART OF THE CHECKLI ST AND THEN FILL OUT THE TOP PART. |
DON' T SEE THAT THERE WOULD BE ANYTHI NG WRONG W TH THAT.

MR KRUGVAN: THE PO NT IS, YOUR HONOR, SHE FI LLED
OUT ONE CHECKLI ST FOR EVERY SINGLE WORK THAT |'S REFLECTED ON
DEFENDANTS' EXH BI T 519. SHE COVPLETED ONE AND THEN HAD, AS
HER TESTI MONY 1S, THEN HAD HER ASSI STANT JUST FILL IN AT THE
TOP OF --

THE COURT: WELL HOW-- | TH NK FOR ME TO BE ABLE TO
FI GURE OUT WHETHER THAT |'S A FLAWED PROCEDURE, | NEED TO KNOW
MORE ABOUT HOW SHE WENT ABOUT IT. | MEAN | WOULD NEED TO KNOW
WHETHER SHE LOOKED AT ALL OF THE DI FFERENT WORKS BEFORE SHE
FI LLED OUT THE FI RST CHECKLI ST.

MR KRUGVAN: |'LL MOVE ON, YOUR HONOR. I T'S NOT
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THAT BIG OF A PO NT. LET ME MOVE ON.

M5. QU CKER | WOULD LI KE THE RECORD TO BE CLEAR
THAT THAT WAS NOT' HER TESTI MONY. HER TESTI MONY WAS SHE DI D A
FAI R USE CHECKLI ST FOR EACH ONE OF THOSE | TEMS ELECTRONI CALLY,
WAS UNABLE TO PRI NT THEM AND SUBSEQUENTLY THE NEXT DAY DID A
FAI R USE CHECKLI ST, A BLANK ONE AND HAD THEM XEROXED AND HAD
HER ASSI STANT -- ADM NI STRATI VE ASSI STANT FI LL QUT THE TOP
PART, BUT HAD PREVI QUSLY DONE A FAI R USE CHECKLI ST AS SHE WAS
SUBM TTI NG THE REQUESTS TO ERES.

MR KRUGVAN:  THAT' S THE TESTI MONY. | WOULD ALSO
LI KE THE RECORD TO REFLECT THAT WHEN SHE TESTI FI ED UNDER OATH
ON APRIL 15 THAT SHE WOULD NEVER DO THAT, THAT TESTI MONY WAS
NOT TRUE, AND | CAN MOVE ON. | T'S I N THE RECORD.

THE COURT: LET'S MOVE ON

MR KRUGVAN:  YES.
BY MR KRUGVAN:
Q GO NG BACK TO DEFENDANTS EXHI BIT 477, AND THHS IS THE

ACTUAL CHECKLI ST FOR THE TWNN ARTICLE, AND TH S I S FROM THE

HANDBOCK OF M XED METHODS I N SOCI AL AND BEHAVI ORAL RESEARCH; | S

THAT CORRECT?

A YES.

Q AND THAT'S A SI NGLE ARTI CLE FROM THE HANDBOCOK; |S THAT
CORRECT?

A A CHAPTER, YES.

Q TS THE ONLY CHAPTER I N THAT HANDBOCOK BY TWNN; | S THAT
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CORRECT?
A YES.
Q NOW YOQU PROVI DED A COVPLETE COPY OF THE ARTI CLE TO YOUR
STUDENTS ON ELECTRONI C RESERVES; |S THAT CORRECT?
A YES.
Q AND YOU CONCLUDED THAT YOUR USE OF THE ARTI CLE FOR THI S
CLASS WAS NONTRANSFORMATI VE; | S THAT CORRECT?
A YES. |'MHAVING A LI TTLE TROUBLE SEEI NG THAT.

OKAY. YES.
Q BUT YOU DIDN T CHECK THE BOX FOR NONTRANSFORMATI VE;, 1S
THAT CORRECT?
A Rl GHT.
Q AND THE REASON | S THAT YOU DI DN T BOTHER TO CHECK BOXES ON
THE WAYS AGAI NST FAI R USE BECAUSE | F YOU HAVE A PREPONDERANCE
OF CHECKS ON THE LEFT SI DE THAT OVERWHELM THE OTHER SI DE, THERE
WAS NO NEED TO DO THAT, CORRECT?
A YES, | LOOKED TO SEE | F I HAD ENOUGH THAT WEI GHED ON THE
SIDE OF FAIR USE, AND I KNEW | DI D BECAUSE | HAD ALREADY FI LLED
| T QUT ONCE BEFORE AND | DI D.

SO| DIDN T GO DOAN AND CHECK THOSE. | HAD LOOKED
THROUGH THEM BEFORE. | KNEW THAT NONE OF THEM WERE GO NG TO
QUTWEI GH THI S BECAUSE | HAD JUST DONE IT.
Q YEAH, THERE WAS OVERWHELM NG CHECKS ON THE LEFT SI DE, SO
THERE WAS NO NEED EVEN TO FILL OUT THE ONES ON THE RI GHT,

CORRECT?
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A Rl GHT.

Q NOW YOQU ALSO CHECKED THE BOX FOR USE IS NECESSARY TO

ACHI EVE YOUR | NTENDED EDUCATI ONAL PURPCSE UNDER FACTOR 1; IS
THAT CORRECT?

A YES.

Q AND | F YOU CAN TURN TO FACTOR 2, AT THE BOTTOM YOQU ALSO
CHECKED | MPORTANT TO EDUCATI ONAL OBJECTI VES; | S THAT CORRECT?
A YES.

Q ISN'T I T TRUE THAT YOU COULD NOT' THI NK OF AN | NSTANCE
WHERE YOU WOULD CONCLUDE THAT THE USE | S NECESSARY TO ACHI EVE
YOUR EDUCATI ONAL OBJECTI VE WHERE YOU WOULD ALSO NOT CONCLUDE
THAT | T WAS | MPORTANT TO YOUR EDUCATI ONAL OBJECTI VES?

A YES, | WOULD. | WOULD SAY, THOUGH, THAT IT WASN T -- TH' S
ARTI CLE WASN T NECESSARY ESSENTI AL BY | TSELF. | COULD HAVE
FOUND A DI FFERENT ARTI CLE TO USE.

Q WE' LL GET TO THAT -- WELL, YQU SAID THAT TH S ARTI CLE WAS
NOT NECESSARY?

A | NEEDED AN ARTI CLE TO DI SCUSS THESE | SSUES. THERE ARE
OTHER ARTI CLES THAT | COULD ALSO HAVE USED. | T DIDN T HAVE TO
BE THI S PARTI CULAR ONE.

Q OKAY. SO WHEN YQU CHECKED UNDER FACTCOR 1 THAT THE USE OF
TH' S ARTI CLE WAS NECESSARY TO ACHI EVE YOUR | NTENDED EDUCATI ONAL
PURPOSE, | N FACT THAT WAS NOT' THE CASE?

A NO, THAT'S NOT' TRUE. THE USE OF AN ARTICLE LIKE THIS IS

NECESSARY TO ACHI EVE MY PURPCSE, AND THI S WAS THE ARTI CLE |
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Pl CKED.

Q SO WHAT YOU RE SAYING IS I'T WAS USE OF AN ARTICLE | S
NECESSARY?

A AN ARTI CLE LIKE TH'S, AND TH S WAS A GOOD ARTI CLE, AND SO
I USED IT, BUT IT DIDN T HAVE TO HAVE BEEN THAT ARTI CLE. THERE
ARE OTHER ONES | COULD HAVE USED. SO I T WAS NECESSARY BUT | T
DI DN T HAVE TO BE THAT ONE.

Q SO I T REALLY WASN' T NECESSARY TO USE THI S PARTI CULAR

ARTI CLE, CORRECT?

A VELL THAT WAS THE ONE THAT | WAS GO NG TO USE, SO I'T WAS
NECESSARY.

Q NOW LET'S LOOK AT FACTOR 4, THE MARKET THAT YQU

CONSI DERED UNDER THI S FACTOR WAS THE MARKET FOR THE POTENTI AL
SALE OF THE BOCK; 1S THAT CORRECT?

A YES.

Q AND YOU UNDERSTOOD THAT TO MEAN WHETHER OR NOT YOUR USE OF
AN ARTI CLE FROM THE BOOK SI GNI FI CANTLY AFFECTS PECPLE BUYI NG
THE ORI G NAL BOCK?

A YES.

Q AND YOU CONCLUDED THAT YOUR USE OF THAT ARTICLE IN THI' S

I NSTANCE OR CHAPTER, AS YQU CALL I T, WOULD NOT HAVE A NEGATI VE
AFFECT OF PURCHASES OF THE BOOK; | S THAT CORRECT?

A YES.

Q | F YOQU CAN BRI NG UP STI PULATED FACT 95 PLEASE? AND THESE

ARE FACTS, PROFESSOR MOLONEY, THAT THE PARTI ES HAVE STI PULATED
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TO AND THAT ARE NOW ESTABLI SHED AS FACTS I N THI S CASE.

M5. QUI CKER:  CBJECTION, YOUR HONOR, SHE HAD NO
I NVOLVEMENT | N THESE STI PULATED FACTS. THERE' S NO FOUNDATI ON
FOR HER TO TESTI FY ABOQUT THEM

THE COURT:  SUSTAI NED.

MR KRUGVAN:  YOUR HONOR, | F MAY BE HEARD, WE' RE
TALKI NG ABOUT THE MARKET THERE AND - -

THE COURT: YOU CAN ASK HER QUESTI ONS, BUT SHE
DCESN' T KNOW WHAT' S I N THE STI PULATI ONS.

REPHRASE YOUR QUESTI ON.

MR KRUGVAN: OKAY. | WLL REPHRASE.
BY MR KRUGVAN:
Q DD YOU I N CONNECTI ON W TH FI LLI NG QJT THE FAI R USE
CHECKLI ST UNDER FACTOR 4, ISN T IT TRUE THAT YOU DI D NOT
CONSI DER THE MARKET FOR PERM SSI ONS?

I N OTHER WORDS, YQU DI D NOT' CONSI DER THE MARKET FOR

LI CENSES TO MAKE AND DI STRI BUTE COPI ES OF EXCERPTS OF THE WORKS

TO STUDENTS?
A ["M NOT SURE WHAT YOQU MEAN. DO YQU MEAN DID I -- WELL,

"M NOT SURE WHAT YOU MEAN.

Q DD YQU -- THE MARKET YOQU TESTI FI ED TO THAT YOU CONSI DERED

WAS THE POTENTI AL MARKET FOR THE SALE OF THE BOOK?
A Rl GHT.
Q YOU DI DN T CONSI DER A POTENTI AL MARKET W TH RESPECT TO

OBTAI NI NG A PERM SSI ON FROM ElI THER THE PUBLI SHER OR COPYRI GHT
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CLEARANCE CENTER TO PERM T YQU TO USE A PORTI ON OF THAT BOCOK

AND PROVI DE THAT PORTI ON TO STUDENTS; |S THAT CORRECT?

A NO, BECAUSE | HAD I'T ON ELECTRONI C RESERVE, AND | WOULDN T

HAVE DONE THAT ANYWAY.

Q OKAY. SO THE ANSWER IS NO, YQU DI D NOT?

A NO, | DI D NOT.

Q AND YQU DI D NOT CONSI DER THE PERM SSI ONS MARKET, EVEN
THOUGH THE MARKET FOR PLAI NTI FFS' WORKS | NCLUDES COPYI NG AND
DI STRI BUTI ON OF EXCERPTS OF THEI R WORKS | N DI G TAL FORVAT ON
GEORG A STATE' S ELECTRONI C RESERVES SYSTEM | S THAT CORRECT?
A | DIDN T CONSI DER MARKETS FOR LI CENSI NG | CONSI DERED
WHETHER | T WOULD HAVE A DAMPENI NG AFFECT OF SALES OF THE
BOOK.

Q NOW DI D YOU NOT CHECK -- | F YOU GO BACK TO THE

CHECKLI ST UNDER FACTOR 4 ON THE RI GHT, YQU DI D NOT CHECK THE
BOX UNDER LI CENSI NG OR PERM SS| ONS REASONABLY AVAI LABLE; IS
THAT CORRECT?

A RIGHT, | DIDN T.

Q AND YOU CONDUCTED NO | NVESTI GATI ON TO DETERM NE WHETHER
LI CENSI NG OR PERM SSI ONS FOR THE WORK WERE REASONABLY

AVAI LABLE;, 1S THAT CORRECT?

A My EXPERI ENCE | S THAT THI NGS ARE NOT REASONABLY AVAI LABLE,

BUT, NO | DI D NOTI' CONDUCT AN | NVESTI GATI ON.
Q YOU ASSUMED | T WOULD BE DI FFI CULT?

A YES, BUT THAT WASN' T AN | SSUE AT ALL IN TH S.
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Q AND YQU SAY | T WAS NOT AN | SSUE BECAUSE YOU HAD ALREADY
CONCLUDED THAT I T WAS FAI R USE?
A VELL, | HAD DONE THE ANALYSI S AND DECIDED I T WAS FAlI R USE,
AND SO | KNEWI T WOULD WORK ON ELECTRONI C RESERVES.
Q DD YOU I N COVWPLETI NG THE FAI R USE CHECKLI ST CONSI DER THE
POTENTI AL | MPACT ON PERM SSI ONS | NCOVE OF THE PUBLI SHER OF THAT
WORK SAGE PUBLI CATI ONS?
A NO, BUT | DI D CONSI DER THE FACT THAT | F THEY SOLD BOOKS
BECAUSE MY STUDENTS KNEW ABQUT I T, THEY M GHT GET SOVE M LEAGE
FROM THAT.
Q NOW BRI NG UP JO NT FILING G 15?7 AND | WLL REPRESENT TO
YOQU, PROFESSOR MOLONEY, THAT THE EVIDENCE IN THI S CASE HAS
ESTABL|I SHED THAT YOU COULD HAVE COBTAI NED PERM SSI ON TO USE THE
TW NN ARTI CLE FROM THE SAGE HANDBOCK FOR ROUGHLY ABOUT $2. 24
PER STUDENT - -

M5. QUICKER  OBJECTION, YOUR HONOR, | DON T KNOW
THAT THE EVI DENCE ESTABLI SHED THAT I N THI S CASE.

MR KRUGVAN:  THAT' S PART OF THE JO NT FI LI NG WH CH |
THOUGHT HAD BEEN SUBM TTED BY THE PARTIES. | DON T TH NK THERE
'S ANY REAL DI SPUTE AS TO THAT BUT - -

THE COURT: THERE IS SOMVE LACK OF CLARITY ABQUT
WHETHER THE JO NT FI LI NG MEANS THAT THE PARTI CULAR COPI ES
VWERE -- THE PARTI CULAR PERM SSI ONS WOULD HAVE BEEN GRANTED FOR
A PARTI CULAR PRI CE OR JUST WHETHER | F THE PERM SSI ONS WERE

AVAI LABLE THE PRI CE WOULD HAVE BEEN A CERTAIN THHNG TH' S
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W TNESS DOESN T KNOW ANYTHI NG ABOUT THAT.

MR KRUGVAN:  YEAH, LET ME REPHRASE THE QUESTI ON.
BY MR KRUGVAN:
Q PROFESSOR MOLONEY, ASSUME THAT YOU COULD HAVE OBTAI NED
PERM SSI ON FOR PROVI DI NG A COPY OF THAT ARTI CLE FOR EACH OF
STUDENTS | N YOUR CLASS FOR THE COST OF $2. 24 PER STUDENTS,
WOULD YOU HAVE DONE THAT?
A NO.
Q IN FACT THERE IS NO AMOUNT OF PAYMENT THAT YOU WOULD HAVE
CONSI DERED FOR PROVI DI NG A COPY OF THAT WORK TO STUDENTS I N
YOUR CLASS; | S THAT CORRECT?
A VELL, | WOULDN T SAY THAT, BUT IF I HAD TEN ARTI CLES AND
EACH OF THEM WAS $2. 54, THAT' S ALMOST 30 DOLLARS. | F THEY DO
THAT | N EVERY COURSE AND THEY TAKE THREE OR FOUR COURSES A
SEMESTER, THAT'S A SI GNI FI CANT AMOUNT OF MONEY.

SO ONE OF My GOALS FOR My STUDENTS WHO DON T HAVE
MJUCH MONEY |'S TO FI ND WAYS FOR THEM TO BE I N CLASS AND TO GET
WHAT THEY NEED W THOUT PAYI NG ANY EXTRA MONEY THAT THEY DON T
HAVE TO.
Q | F YOU COULD PLEASE TURN TO PAGE 98 OF YOUR DEPGSI Tl ON
BEG NNI NG AT LI NE 4 AND CONTI NUI NG TO PAGE 99, LINE 2.

(VI DECTAPED DEPCSI TI ON WAS PLAYED | N OPEN COURT.)
BY MR KRUGVAN:
Q SO GBVIQUSLY | F YOU WOULDN T PAY 25 CENTS, YOU WOULDN T

PAY THE $2. 247
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A Rl GHT.

Q AND THAT' S THE CASE EVEN THOUGH YOU HAD CHECKED THE BOX
UNDER FACTOR 1 THAT THE USE OF THI S WORK WAS NECESSARY FOR YOUR
| NTENDED EDUCATI ONAL PURPCSE?

A THI'S WORK -- MY I NTERPRETATION OF THAT IS USE -- |IT

DCESN' T SAY OF TH S WORK.  USE | S NECESSARY TO ACH EVE YOUR

| NTENDED EDUCATI ONAL PURPCSE, My | NTERPRETATI ON OF THAT FOR
MYSELF WOULD BE THE USE OF THIS OR SOVETHING LIKE I T IS
NECESSARY. | T DOESN T CLARI FY THAT TH S PARTI CULAR WORK HAS TO
BE THE ONE USED.

Q THI' S CHECKLI ST THAT YOU COVPLETED, PROFESSOR MOLONEY, DCES
I T CONCERN ANY WORK OTHER THAN THE CHAPTER BY TW NN?

A TH' S CHECKLI ST?

Q TH S CHECKLI ST.

A YES, OKAY, SO YQU RE ASKING I S TH'S THE SAME CHECKLI ST,
THE SAMVE WAY THAT | USED I T FOR THE OTHER ARTI CLES?

Q NO, ' M ASKI NG YOQU, YOQU JUST TESTI FI ED WELL I T"'S NOT
REALLY ABQUT JUST THI S WORK, BUT THI S CHECKLI ST THAT YQU
COVPLETED DEFENDANTS' EXHI BIT 477, DOES |IT CONCERN ANY OTHER
WORK THAT YOU OFFERED TO STUDENTS ON ELECTRONI C RESERVES | N
YOUR FALL 2009 CLASS OTHER THAN THE CHAPTER BY TW NN ENTI TLED
STATUS OF M XED METHODS RESEARCH | N NURSI NG -- HANDBOCOK OF

M XED METHODS | N SOCI AL AND BEHAVI ORAL RESEARCH BY SACGE

PUBLI CATI ONS, |F YOU LOOK AT THE TOP --

A YES.
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Q I F YOQU CAN TELL ME DCES TH S CHECKLI ST CONCERN ANY OTHER
WORK?
A | GUESS | DON T UNDERSTAND WHAT YOU RE ASKI NG,  BECAUSE

YOU KNOW THAT | USED THE CHECKLI ST, | CHECKED I T OFF AND FI LLED

QUT THE OTHER PARTS FOR THE OTHER ARTI CLES.

Q "M ASKI NG ABQUT THI S CHECKLI ST - -

A TH S CHECKLI ST.

Q -- DEFENDANTS' EXHI BIT 477 --

A OKAY.

Q -- THAT' S VWHAT WE' RE TALKI NG ABQUT.

A ALL RI GHT.

Q AND VWHEN YOU CHECKED USE | S NECESSARY TO ACH EVE YOUR

| NTENDED EDUCATI ONAL PURPCSE, ISN T IT TRUE THAT THE ONLY, THE
ONLY WORK THAT YOU WERE CONSI DERI NG WAS THI S CHAPTER BY TW NN?

M5. QUI CKER  OBJECTION, YOUR HONOR, HE'S ASKED HER
SEVERAL TI MES ABOUT THI S PARTI CULAR FACTOR

THE COURT: OVERRULED.

THE WTNESS: | LIKE TH S ARTICLE. THAT'S WHY | USE
T, AND SO THAT'S WHAT |' M REFERRING WHEN | DO THIS. THIS IS
THE ONE | WAS ADDRESSING BUT IT DIDN' T HAVE TO BE THAT
ARTI CLE.

| COULD HAVE USED ANOTHER ONE, AND | T PROBABLY WOULD
HAVE BEEN VERY SI M LAR BECAUSE THAT'S THE PO NT OF USING I T
BECAUSE | T ADDRESSES THOSE AREAS | WANT TO ADDRESS, BUT TH S

CHECKLI ST REFERS TO THI'S ARTI CLE. THE USE IS NECESSARY DOCES
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NOT MEAN EXCLUSI VE.

Q SO WHAT YOU RE SAYI NG IS THAT WHEN YOU CHECKED THE BOX FOR

USE |'S NECESSARY TO ACHI EVE YOUR | NTENDED EDUCATI ONAL PURPCSE
THAT YOU WERE JUST THI NKI NG ABOUT ANY POSSI BLE ARTI CLE?
A NO.

M5. QUI CKER:  CBJECTI ON, ASKED AND ANSWERED.

THE COURT:  SUSTAI NED.
BY MR KRUGVAN:
Q WAS THE USE OF THI S ARTI CLE NECESSARY OR NOT, TH S
SPECI FI C ARTI CLE; I F YOU CAN JUST ANSWER YES OR NO, AND THEN
WE' LL MOVE ON?

M5. QUI CKER:  CBJECTI ON, ASKED AND ANSWERED.

THE COURT:  SUSTAI NED.
BY MR KRUGVAN:
Q NOW YQU TESTI FI ED THAT EVEN | F YOU HAD TO PAY 25 CENTS
YOU WOULDN T HAVE USED THI S ARTI CLE?

M5. QUI CKER:  CBJECTI ON, ASKED AND ANSWERED.

MR KRUGVAN: |' M LEADI NG | NTO MY NEXT SUBJECT
MATTER.

THE COURT: ALL RIGHT. OVERRULED.

THE W TNESS: YES.
BY MR KRUGVAN:
Q AND | F YOU HAD TO PAY THE 25 CENTS, YOU WOULD HAVE GONE
QUT AND FOUND SOVETHI NG ELSE TO USE; | S THAT CORRECT?

A YES, | COULD HAVE DONE THAT.
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Q NOW ASSUME THAT THE ONLY OTHER ARTI CLE THAT YOU VENT QOUT
AND FOUND AS A SUBSTI TUTE WAS ONE THAT REQUI RED YOU TO PAY
PERM SSION FOR I TS USE, YOU HAD TO PAY 25 CENTS TO USE I T;
WOULD YOU HAVE PAI D THAT 25 CENTS?

M5. QUI CKER:  OBJECTI ON, ASSUMES FACTS NOT | N
EVI DENCE. NOWMWE' RE | N HYPOTHETI CALS.

MR KRUGVAN: | THINK I T'S AN APPROPRI ATE QUESTI ON
WHERE SHE SAYS SHE WOULDN T PAY 25 CENTS, AND SHE' D GO QUT AND
FI ND SOMETHI NG ELSE, AND | THINK I T'S APPROPRI ATE ON
CROSS- EXAM NATI ON TO BE ABLE TO PRCBE | NTO WHAT THE PROFESSOR
WOULD HAVE DONE.

THE COURT: |'LL ALLOWIT.

THE WTNESS: WELL, | DOTHNK IT'S ABIG
ASSUMPTI ON.  THERE ARE A LOT OF OTHER ARTI CLES QUT THERE, BUT I
GQUESS | WOULD SAY TO YOU NO, | WOULDN T HAVE DONE THAT BECAUSE
I WOULDN' T HAVE | NCORPORATED THE NMATERI AL | NTO MY LECTURE.
BY MR KRUGVAN:
Q OKAY. SO YOU WOULD HAVE JUST DONE AWAY W TH THE ARTI CLE?
A YEAH.
Q OKAY. SO IT REALLY WASN T NECESSARY?
A I T WAS NECESSARY TO CGET THE PO NT ACROSS OR | WOULD HAVE
HAD TO DO SOVETHI NG DI FFERENT. THI S WAY THEY HAD THE
BACKGROUND. | DIDN T HAVE TO SAY IT I N A LECTURE.
Q NOW YOU CONSI DERED THE PROCESS OF COVPLETI NG THE FAI R USE

CHECKLI ST AND HAVI NG THE MATERI ALS POSTED ON ELECTRON C
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RESERVES TO BE VERY CUMBERSOVE; | S THAT CORRECT?
A THAT PARTI CULAR DAY I T TOOK ME A LONG TI ME TO DO THAT, AND
| HAD A LOT OF OTHER STUFF GO NG ON. | T WAS AN UNUSUAL TI ME.
"M QU TE COWULSI VE, AND THE REASON | HAD SAI D THAT | WOULD
HAVE NOT DONE | T THAT WAY | S BECAUSE ORDI NARI LY | WOULD NEVER
HAVE G VEN SOVEBODY ELSE WORK TO DO OR COVPLETED SOVETHI NG IN A
SHORTCUT FASHI ON THE WAY | DI D.

BUT WHEN | WENT BACK AND LOCKED AT THE PAPERWORK FOR
THI' S AFTER THE DEPCSI TION AND | LOOKED AT THE DATES, | REALI ZED
THAT THAT WAS ABQUT TWD WEEKS AFTER | HAD UNDERGONE SURGERY AND
RADI ATI ON FOR A NALI GNANT MELANOVA, AND | WAS AT WORK AND
HAVING TO DO ALL THIS WORK. | WAS STILL FULL TIME. THERE WERE
NO OTHER FACULTY, AND | NEEDED TO TAKE SHORTCUTS AND THAT WAS
VHY | DD WHAT | DI D

MR KRUGVAN: FI RST OF ALL, | MOVE TO STRI KE THE
RESPONSE TO THAT QUESTI ON AS BEI NG NONRESPONSI VE.

THE COURT: |'LL GRANT THE MOTI ON.
BY MR KRUGVAN:
Q AND LET ME ASK YOQU AGAI N, PROFESSOR MOLONEY. YQU
CONSI DERED THE PROCESS OF COVPLETI NG THE FAI R USE CHECKLI ST AND
HAVI NG THE MATERI ALS POSTED ON ELECTRONI C RESERVES TO BE VERY
CUMBERSOME, CORRECT?
A YES, IT IS, BUT WE DO LOTS OF THI NGS THAT ARE CUVMBERSOMVE
AND | DO THEM

Q IN THI'S I NSTANCE YOU HAD TO FI LL OQJT THE FAI R USE
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CHECKLI ST FOR EACH ARTI CLE YOU WANTED COPI ED ON ELECTRONI C
RESERVES, CORRECT?
A. | HAD ALREADY DONE | T ONCE --
Q BUT IT HAD --
A BUT | HAD TODO IT AGAIN, YES, | WOULD HAVE HAD TO DO I T
AGAI N.
Q  AND THEN SOME BOOKS THAT -- MANY OF THE BOOKS THE LI BRARY
OMED, CORRECT?
A YES.
Q  BUT SOME THEY DIDN T, CORRECT?
MS. QUICKER OBJECTION, YOUR HONOR NOW VE' RE
TALKI NG ABOUT BOOKS THAT ARE NOT AT | SSUE IN THI S CASE.
MR KRUGVAN: WE' RE TALKI NG ABOUT THI' S W TNESS
TREATMENT - -
THE COURT: OVERRULED. ARE WE GETTI NG CLCSE TO THE
END?
MR KRUGVAN: YES, YOUR HONOR A FEW MORE M NUTES.
THE WTNESS: AND WHAT WAS THE QUESTI ON AGAI N?
BY MR KRUGMVAN:
Q  SOMVE OF THE BOOKS THAT YOU HAD -- FROM WH CH YOU HAD
CHAPTERS POSTED ON ELECTRONI C RESERVES WERE OWNED BY THE
LI BRARY, CORRECT?
A YES.
Q  AND THERE WERE SOVE THAT WERE NOT, CORRECT?

A YES.
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Q AND THOSE YQU HAD TO -- | THINK YOU TOLD ME I N

DEPGSI TI ON -- CART THOSE BOCOKS TO THE LI BRARY THAT THE LI BRARY
DIDN T O, CORRECT?

A YES.

Q AND THEN YOU HAD TO WAIT THE TI ME FOR SOVEONE TO COPY THE
WORKS; | S THAT CORRECT?

A VELL, I DDN T WAIT THERE. YQU LEFT THEM AND THEN YQU

Pl CKED THEM UP LATER, AND | BELIEVE | HAD My ADM NI STRATI VE
ASSI STANT DO THAT IN THIS CASE. | DI D SAY THAT.

Q YOQU DI D TESTI FY TO THAT, CORRECT?

A YES.

Q THANK YOQU. AND IT SOMVETI MES TOOK A COUPLE OF DAYS TO GET
I T ALL DONE; IS THAT CORRECT?

A YES.

Q AND THAT YQU SAI D WAS VERY CUMBERSOME; |'S THAT CORRECT?
A YES.

Q BASED ON THE EXPERI ENCE YOU HAD W TH ELECTRONI C RESERVES
IN THE FALL OF 2009 YOU JUST DECIDED YOU WEREN T GO NG TO USE
I T ANY MORE, CORRECT?

A I HAVEN T USED ELECTRONI C RESERVES SI NCE THEN.

Q YOU DECI DED YOU DIDN' T NEED TO USE I T, CORRECT?

A | DECI DED THAT THERE WERE OTHER WAYS OF DO NG | T, YEAH.

Q YOU HAD READ FAI R USE AND FELT LI KE YOU HAD A PRETTY GOCOD
UNDERSTANDI NG OF | T?

A YES.
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Q SO AT THAT PO NT BECAUSE OF THE EXPERI ENCE YOU HAD, THE
CUMBERSOME PROCESS OF POSTI NG -- OF HAVI NG MATERI ALS POSTED ON
ERESERVE, YQU DECI DED THAT FOR CHAPTERS THAT YOU WANTED TO
USE YOU WOULD SI MPLY MAKE A PDF OF THOSE WORKS; | S THAT
CORRECT?
A YES.

M5. QUI CKER  OBJECTI ON, ARE WE TALKI NG ABOUT
CHAPTERS OR THE TW NN CHAPTER?

MR KRUGVAN:  WE' RE TALKI NG ABOUT THE WORKS THAT
PROFESSOR MOLONEY PCSTED ON ELECTRONI C RESERVES | N THE FALL OF
20009.

M5. QUI CKER: THAT GOES BEYOND THE SCOPE OF THE | SSUE
INTH S CASEE.  THE ONLY ISSUE IN THIS CASE | S THE TW NN
ARTI CLE.

MR KRUGVAN: WE COULD TALK ABQUT THE TW NN ARTI CLE.
I THI NK WE HAVE -- YOU KNOW WE CAN TALK ABQUT THE TW NN
ARTICLE OR ANY OF THEM | T DOESN T REALLY MATTER. W TH
RESPECT TO THE TW NN ARTI CLE - -

THE COURT: AT THIS PONT | WLL SUSTAIN THE
OCBJECTI ON TO THE SCOPE OF YOUR QUESTI ON.
BY MR KRUGVAN:
Q I WLL NARROWIT TO THE TW NN ARTI CLE. YQU DECI DED THAT
I T WAS REALLY TOO MJCH TROUBLE TO PROVI DE EVEN THE TW NN
ARTI CLE TO STUDENTS ON ELECTRONI C RESERVE, CORRECT?

A YES.
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Q AND SO | NSTEAD OF PROVI DI NG THAT ARTI CLE ON ELECTRONI C
RESERVE, YQU | NSTEAD DECI DED TO JUST MAKE A COPY OF I T YOURSELF
AND CREATE A PDF AND THEN E- MAI L THAT TO STUDENTS; |S THAT
CORRECT?
A FOR MY THREE STUDENTS, YES.
Q AND THE REASON YOU BEGAN DO NG THAT WAS BECAUSE - -

THE COURT: WE VE BEEN OVER THAT.

MR KRUGVAN:  CKAY.
BY MR KRUGVAN:
Q AND AM | CORRECT THAT FOR -- THAT W TH RESPECT TO THE
TW NN WORK WHEN YOQU PROVI DED A COPY OF THAT WORK TO STUDENTS I N
A PDF FORM YQOU DI D NOT COVPLETE A FAI R USE CHECKLI ST?
A | HAD ALREADY DONE IT. | KNEWIT WAS FAI R USE.
Q SO THE ANSWER | S - -
A I DID NOT DO I'T AGAIN.

MR KRUGVAN:  THANK YOQU. THAT'S ALL | HAVE.

THE COURT: SHALL THE W TNESS BE EXCUSED?

MR KRUGVAN: | TS OKAY WTH US. | HAVE NO
OBJECTI ON.

M5. QUICKER: YOUR HONCR, I F --

THE COURT: VERY QUI CKLY.

REDI RECT EXAM NATI ON

BY Ms. QU CKER
Q ONE LAST QUESTION. WHY DI D YOU ASK YOUR ADM NI STRATI VE

ASSI STANT TO FILL OQUT THE TOP PART OF THE WRI TTEN CHECKLI ST FOR
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THE TW NN ARTI CLE I N THE FALL 20097
A I T WAS BECAUSE | HAD ALREADY DONE THE FAI R USE CHECKLI ST
FOR THAT ARTICLE. | KNEW THAT WHAT | CHECKED OFF ON THE BOTTOM
WAS ACCURATE FOR THAT, AND | ASKED HER TO FILL I'T QUT TO SAVE
ME SOVE Tl ME BECAUSE | HAD TOO MJCH ELSE TO DO

M5. QUI CKER NO FURTHER QUESTI ONS.

THE COURT: YOU ARE EXCUSED. THANK YOU. WELL, IT S
TIME TO QUT. WE WLL START AGAIN ON TUESDAY AT ELEVEN
O CLOCK. | HOPE YOQU ALL HAVE A NI CE WEEKEND.

( PROCEEDI NGS ADJOURNED)
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I NDEX
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BY MR BLOOM .. . 12
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BY MR M LLER: . . e 26
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CERTI-F-1-CATE

UNI TED STATES OF AMERI CA

NORTHERN DI STRI CT OF GEORG A

I, ANDRE G ASHLEY, DO HEREBY CERTI FY THAT | AM A
U S. D STRICT REPORTER FOR THE NORTHERN DI STRI CT OF GEORG A,
THAT | REPORTED THE FOREGO NG AND THE SAME |S A TRUE AND
ACCURATE TRANSCRI PTI ON OF MY MACH NE SHORTHAND NOTES AS TAKEN
AFORESAI D.

I N TESTI MONY WHERECF | HAVE HEREUNTO SET MY HAND ON

TH S 5TH DAY OF JULY, 2011.

ANDRE G ASHLEY
OFFI G AL COURT REPORTER
NORTHERN DI STRI CT OF GEORG A



