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Defendants Mark P. Becker, in lafficial capacity as President of

Georgia State University, et al., resgelty submit the following Conclusions of

Law.
PROPOSED CONCLUSIONS OF LAW
NATURE OF THE CASE, THE PARTIES, JURISDICTION, AND
VENUE
1.  This is an action for copyrighihfringement under 17 U.S.C. § 101, et.
seq.

2. Plaintiffs Cambridge University Press (“Cambridge”), Oxford
University Press, Inc. (“*Oxford”), and SAGEublications, Inc. (“SAGE”) are major
publishing houses that publish scholarly works for use in academia.

3. Defendants are members of the Bbaf Regents of The University
System of Georgia or administrative offits of Georgia State University, a unit of
the University System of Georgia.

4. Plaintiffs contend that implemerian of the 2009 Gpyright Policy has
resulted in massive infringement of PKiis’ copyrights in violation of 17 U.S.C.

§ 106.

! Defendants hereby designate any Proposed Findings of Fact properly characterized
as Conclusions of Law to be suclonclusions. Defendds likewise hereby
designate any Proposé&wnclusions of Law properly degiated as Findings of Fact

to be such findings.



5. The Court has jurisdiction over therpas to this action. Venue is
proper in this Court. This Court furthéas jurisdiction over claims of copyright
infringement. 26 U.S.C. § 133§((federal courts haveaulgject matter jurisdiction
over “any civil action arising under ardct of Congress retang to ... copying
hereto ... ”). However, as explaindaelow, Plaintiffs’ claims for copyright
infringement against these Defendants, who are state officials, are barred under the
Eleventh Amendment to the Constitution.

IIl.  THE PLAINTIFFS' CLAIMS ARE BARRED BY THE DOCTRINE OF
SOVEREIGN IMMUNITY

A. Plaintiffs Failed To Prove Copying By Any Defendant

6. It is undisputed that the Defendantsehare state officials, sued in their
official capacities. As already found liye Court, the Defendants have committed
no direct or personal act of allegedpgright infringement. Thus, none of the

Defendants directly infringe. CastGroup, Inc. v. Loopnet, Inc372 F.3d 544, 549

(4th Cir. 2004).

7. Defendants before tliamoved to dismiss this case on sovereign
immunity grounds, contending that the Colacked subject matter jurisdiction to
hear the case. In addressing that motioa,Court indicated that it could not decide

that motion based on the pleadings alo(@tder, Dkt No. 267 at 12-14.) The Court



expressly granted the padi¢he opportunity to present evidence and argument that
would allow the Court to rule on the issue. Id.
8. More particularly, the Court stated that it would not address the

Plaintiffs’ argument under Luckey v. Harr860 F.2d 1012 (11th Cir. 1988), or the

Defendants’ argument under Penningt@e& Inc. v. Produce Exchange No. 299

457 F. 3d 1334 (Fed. Cir. 2006), at that tibezause the pleadings (Plaintiffs’ First
Amended Complaint) asserted that f@wlants themselves scanned, copied,
displayed, and distributed Prdiffs’ copyrighted materials.

9. Defendants moved at the close adiRtiffs’ evidence for judgment as a
matter of law on the sovereign immunity issuThe Court denied the motion at that
time. The evidence is now in. Defendantaintain that this Court lacks subject
matter jurisdiction and that this actiohoglld be dismissed und&ederal Rules of
Civil Procedure 12(b)(1) and 12(c) because Plaintiffs’ claims are barred under the
Eleventh Amendment. The Court agrees.

10. Despite their pleadings, the Plaintifigiled to introduce any evidence
showing that any Defendardgcanned, copied, displayed, or distributed any of
Plaintiffs’ copyrighted materials. Thus,diitiffs’ position rests entirely on the legal

argument that the Ex Parte Youegception applies becaushe Defendants have

supervisory authority ovehbse persons who are allegedbmmitting acts of direct



copyright infringement. The Caurules that the Ex Parte Youmegception does not

apply. Such authority does nestablish liability for diect copyright infringement

under_Ex Parte Young

B. The Eleventh Amendment Bars Suits Against A State For
Copyright Infringement

11. The Eleventh Amendmenprohibits suits in federal court against a

non-consenting state by its citizens or citez@h other states. Pennhurst State Sch.

& Hosp. v. Haldermam65 U.S. 89, 1001984); Hans v. Louisiand34 U.S. 1, 13-

15 (1890);Doe v. Moore 410 F.3d 1337, 1349 (11th Cir. 2005). It is undisputed that

Defendants here, as state officials suedhair official capacitis, are arms of the

State of Georgia._ Seé#dilliams v. Bd. of Regents of Univ. Sys. of G477 F.3d

1282, 1301(11th Cir. 2007 (holding that the University System of Georgia and the
Board of Regents are state entifi@sEleventh Amendment purposes).
12. In 1996, the Supreme Court confirmed the Eleventh Amendment

immunity of the states in Seminole Tribe of Florida v. Flgrielh7 U.S. 44 (1996),

holding that the Eleventh Amendment barsoart’s assertion of federal jurisdiction

2 The Eleventh Amendment provides: W& Judicial power of the United States

shall not be construed to extend toyasuit in law or equity, commenced or
prosecuted against one of the United &taby Citizens of another State, or by
Citizens or Subjects of any Foreign State.” U.SNEr. amend. XI. Therefore, it
does implicate jurisdiction.



in a suit against a state unless the state has consented to be sued, the state
unequivocally has waived its immunity, oetBtate’s immunity has been abrogated.

See Seminole Tribe 517 U.S. at 72-77. The UWed States Supreme Court

repeatedly has recognized these principles. &geKimel v. Fla. Bd. of Regents

528 U.S. 62 (2000) (barring ADE@&laims); Vt. Agency of Nia Res. v. U.S. ex rel.

Stevens529 U.S. 765 (2000) (barring suits byltes under the False Claims Act);

Alden et al. v. Maing527 U.S. 706 (barring private suit in federal or state court

under the Fair Labor Standardct); Coll. Sav. Bank la. Prepaid Post-Secondary

Educ. Expense Bd527 U.S. 666 (1999) (barring ddemark Remedy Clarification

Act claims); Fla. Prepaid Post-SecondBduc. Expense Bd. v. Coll. Sav. Ba®R7

U.S. 627 (1999) (barring Patent and Plgatiety Protection Remedy Clarification

Act (“Patent Remedy Act”) claims). Because the State of Georgia has not consented
to be sued or waived its immunity, ti#eventh Amendment bars suit against the
State unless Congress has effectively abrogdue State’s immunity for this issue.

13. The United States Court of Appedts the Eleventh Circuit recently
ruled that Congress did not have authotdyabrogate states' sovereign immunity
through the Copyright RemedyaEification Act, stating:

It would be incongruouso hold that Congress may
abrogate the States’ sovereign immunity under the

Copyright and Patent Claa for actions brought
under the [Copyright Remedy Clarification Act]



when the Supreme Court Idethat the clause does
not provide this authority for the Patent Remedy
Act.

Nat'l Ass’n of Eds. of PArmacy v. Bd. of Regentsf the Univ. Sys. of GaNo. 08-

13417, 2011 WL 649951, at *1B4 (11th Cir. Feb. 242011). Therefore, the
Eleventh Amendment stands as a bar to agtinst a state for issues of copyright
infringement.

C. Ex Parte Young Does Not Apply

14. The Plaintiffs offered no evidence that the State of Georgia has
consented to suits such as Plaintiffs'vaaiived its Eleventh Amendment immunity
with regard to such claims.

15. Instead, Plaintiffs seek relief basen the narrow exception to Eleventh

Amendment immunity articulated in Ex Parte Youmghich allows a plaintiff to

seek prospective injunctive relief againstestafficials acting or treatening to act in
violation of federal law,ypically through the enforcement of state law, regulation,

or policy in direct contravdion of federal law. _See.g, Will v. Mich. Dept. of

State Police491 U.S. 58, 71 & 40 (1989); Ex Parte Youn@09 U.S. at 159-60.

However, because Defendantv@aot threatened and aret threatening to commit

an actual violation of federéaw and are instead acting @nmerely supervisory role,



the narrow exception of Ex Parte Youdges not apply._ Pennington Seed, Inc. v.

Produce Exch. No. 299, LL.@57 F.3d 1334 (Fed. Cir. 2006).

16. Here, Plaintiffs argue that Ex Parte Yourapplies because the

Defendants allegedly kia “supervisory authoritydver those allegedly committing
acts of copyright infringement. Plaintiftontend that “[tlheonly relevant question
is whether the named Defendants have abthority to stop the direct violations
about which Plaintiffs complain.” (Dkt. 237 at 14 (emphasis in original)). This

theory of liability does not fallithin the narrow_Ex Parte Youngxception to

Eleventh Amendment immunity.

17. In Pennington Seedthe Federal Circuit rejected Plaintiffs’ exact

argument, stating that “[t]he fact that ailkrsity Official has a general, state-law
obligation to oversee a Univésss patent policy does not g rise to a violation of
federal patent law.” 457 F.3d at 1343. Thaimiff, a licensee of a patent for a type
of non-toxic fescue grass, sued the Wmnsity of Arkansas and numerous official
capacity defendants for patent infringamh alleging thatthe defendants’
responsibility to supervise intellectualoperty activity and theiability to stop an
ongoing violation of federapatent law were sufficient to causally connect the
defendants to the alleged \atibn of federal law._ldat 1342. The Federal Circuit

held that the broad general obligation of the defendants to prevent a violation of the



federal patent laws was irffigient to causally connect them to the infringement.
Specifically, the court noted that the plafifsi suit sought to “enjoin the University
Officials from neglecting their job dutiesstablished by state law. But, a federal
court cannot enjoin a state official to perform his or her duty ustdéslaw.” 1d. at
1343 (emphasis in original). Accordingthe Federal Circuitfirmed the dismissal
of the plaintiff's claims pursuant to 8eral Rules of Civil Procedure 12(b)(1),
(b)(2), (b)(3), and (b)(6).

18. Plaintiffs’ attempt to defeat Defendants’ Eleventh Amendment

immunity based on an Ex Parte Youagception to staterimunity fails because

mere supervisory authority does not previa sufficient connection with the 2009
Copyright Policy at issue. The evidenceswvihat there are thousands of professors
at GSU who, of necessity, interpretdaapply the 2009 Copyig Policy. As

Pennington Seedtield: “Allegations that Univelty Officials failed to supervise

intellectual property policy at the school ot an allegationof federal patent

infringement and does not retain a suffitieausal connection to the activity.” See
id. at 1343 n.5. Similarly, allegationthat the Board members or the GSU
administrators adopted a flad policy or merely havéhe authority to supervise

professors who apply the policy do nobyide the necessary causal connection.

10



19. The crux of the issue before this Court is legal, namely—whether
Defendants are sufficiently connected te #ilegedly infringing actions to support

an _Ex Parte Youngxception. Plaintiffs have preusly admitted the connection in

this case is limited to (and indeed have based their entire argument upon)

Defendants’ “supervisory authty” to oversee the implementation of the Policy.
(Dkt. 237 at 14.)

20. Plaintiffs have offered no evidenoé any causal connection other than
to contend that Defendants have supervisathority. In fact, the evidence is that
the Board members did natlopt the Policy—it was approved by the Chancellor—
and the GSU administrators were whaymoved from the ggoval process.

21. Plaintiffs’ theory—that supervisorguthority is a sufficient connection
to the alleged infringement—directly cordrets Federal Circuit precedent and does

not comport with Eleventh Circuit precederfirst, the instant case is on all fours

with Pennington Seedvherein the court found thdthere must be a connection

between the state officer and the enforcemoéfite act” and thdlfa] nexus between
the violation of federal law and the individual accused of violating that law requires
more than simply a broad general obligatito prevent a violation; it requires an

actual violation of federal law by that individual.” _lat 1342-43._See also Summit

Med. Assocs. v. Pryod,80 F.3d 1326, 1342 (11th Cik999) (holding a suit against

11



the Governor, the Attorney General, ati@ District Attorney was barred by the
Eleventh Amendment as neither party hag eelationship to the enforcement of the

provision at issue); Women’s Emergency Network v. B33 F.3d 937, 949 (11th

Cir. 2003) (finding the Governor’'s generaleextive power insufficient to confer

jurisdiction under Ex Parte Youngecause his shared haotity over the Department

in charge of implementing the statute at issue was “simply too attenuated to establish
that he [was] ‘responsible for’He statute’s] implementation.”).

22. Second, Plaintiffs’ theory that “the only relevant question is whether the
named Defendants have thethorityto stop . . . direct violations” (Dkt. 237 at 14)

contradicts extensive precedent. &separte Young209 U.S. at 157 (rejecting the

constitutionality of suit against Governord$ed upon the theory that . . . , as the
executive of the State, [he] sjd@n a general sense, chad with the execution of all

its laws”); Children’s Healthcare Is a Legal Duty, Inc. v. Det88sF.3d 1412, 1415

(6th Cir. 1996) (“Courts have not read Youegpansively. Youngloes not apply
when a defendant state official has neaiteaforced nor threahed to enforce the

allegedly unconstitutional state statute.fjtérnal citations omitt, cert. denied sub

nom, Children’s Healthcare Is a gel Duty, Inc. v. Montgomery519 U.S. 1149

(1997); Long v. Van de Kam®61 F.2d 151, 152 (9th Cit992) (“[U]nder_Ex Parte

Young. . . there must be ardat of enforcement.”).

12



23. Plaintiffs rely on_Luckey v. Harris360 F.2d 1012, 1015-16 (11th Cir.

1988). This reliance is migred because that case pras an entirely different
cause of action, civil rights violationsnder § 1983, for which the Fourteenth
Amendment authorizes the abrogatadrEleventh Amendment immunity.

24. Luckey involved an action under 42 UGA. § 1983. Section 1983
actions against a state official in his offictapacity, which seek only declaratory or
injunctive relief, are not barred by theekzénth Amendment because such actions
are not treated as actions against the state., ¥#9il U.S. at 71. Section 1983 cases
concern constitutional torts committds a governmental employee exercising
discretionary powers so that constitutionghts personal to the plaintiff are violated
as a result. This specifiba implicates the due prose clause of the Fourteenth
Amendment, which expressly providesrtgs with at least one full and fair
opportunity to litigate an isgubefore being bound by aiqr determination of that

issue. _Seee.g, Parklane Hosiery Co. v. Sho439 U.S. 322, 327 n.7 (1979). In

other words, the Fourteenth Amendmenithorizes the abrogation of Eleventh

Amendment immunity for § 1983 actis. As shown in Pennington Sestd Nat'l

Ass’n of Bd’s of Pharmagythis is not so for patent and copyright cases.

25. Plaintiffs cite to_Sandoval v. Hagah97 F.3d 484 (11th Cir. 1999), and

Board of Public Education fddavannah v. State of Georghdo. CV 490-101, 1990

13



WL 608208 (S.D. Ga. Sept. 24, 1990), whisimilarly involve allegations of

violations of Title VII of the Civil Rghts Act of 1964, an act which properly and
effectively abrogated the Eleventh Antgnent through the Fourteenth Amendment,
pursuant to 42 U.S.C.A. § 2000d-7. Furthethat point, any actions taken against

state employees under Ex Parte Younghose cases werdaved because the state

employees “by performing their duties . . olate[d] plaintiffs’ federal rights.”_See

Bd. of Pub. Educ. for Savannah990 WL 608208, at *5. The case law and fact

patterns of these civil rights actions are Whdifferent and distinct from Plaintiffs’
allegations of copyright infringement, aade therefore not ar@jous. Once again,
copyright infringement caseafiffer from those reli@ upon by Plaintiffs. _SeBat’l

Ass’'n of Bd’'s of Pharmagysupra

26. Plaintiffs’ citation to Salerno vCity University of New York 191 F.

Supp. 2d 352 (S.D.N.Y 2001), is also unavagilinFirst, motions to dismiss the
copyright claims against defendants Calentrstitute and the City University of
New York in Salernovere granted: the Salermaintiffs did not even attempt to
contest the dismissal of the claims agathst institutions. 191 F. Supp. 2d at 356.
Second, the court allowed the claims agaitwo individually nhamed defendants to
proceed because the plaintifieere able to allege actuahd direct involvement by

those named defendants in the gdig copyright infringement._l@t 357. This fact

14



pattern is not analogous because there dimezt or personal adf infringement by
any Defendant in this case.

27. To avoid dismissal, Plaintiffs need specifically to prove that these
Defendants were copying the subject exterihat these Defendants were obligated
to enforce compliance with Copyrightwaand how such enfoement contravenes
Federal law. In its order denying Detlants’ motion to @&miss on sovereign
immunity grounds, the Court expressbillowed Plaintiffs to introduce such
evidence. They did not.

28. Because Plaintiffs’ eims against the Board of Regents and GSU
Administrators rely, solely, upon a theoryroére supervisory ltlity for the acts of
GSU employees, and Plaintiffs have failed to demonstrate that any of the named
Defendants were involdepersonally in any violations éflaintiffs’ legal rights, the

claims do not satisfy the Ex Parte Youexgeption and must be dismissed for want

of subject matter jurisdiction. Thereégrfor the same reasons that the Court
awarded Defendants’ judgment as a mattdawfat trial on the issue of respondeat
superior, Plaintiffs have likewise failed fwove that this Court has subject matter

jurisdiction of the copyright infringemertaims made agaihstate officials.

15



.  THE 2009 COPYRIGHT POLICY HAS NOT CAUSED DIRECT
COPYRIGHT INFRINGEMENT

29. At the close of the Plaintiffs’ evidence, the Court ruled that the
Defendant Board members and GSU Admintstiawere not liable for alleged acts
of direct copyright infringement by third parties under the doctrine of respondeat
superior. Also at the close of Plaintifisvidence, the Court ruled that the Defendant
administrators are not liable for contributory acts of copyright infringement by third
parties.

30. Further, the Court ruled that aach remained for direct copyright
infringement resulting from adoption anchplementation of the 2009 Copyright
Policy, and that such a claim would bensidered in light of the alleged acts of
infringement during three (3) academerms — the 2009 “Maymester” term, the
2009 Summer term, and theQ®Fall term. The Court thunsiders the Plaintiffs’
claim of direct copyright infringemenesulting from implementation of the 2009
Copyright Policy.

A. The Legal Standard For Direct Copyright Infringement

31. A prima faciecase of direct copyright infringement requires Plaintiffs
to prove ownership of a valicbpyright and the copying girotected elements. Feist

Publ'ns, Inc. v. Rural Telephone Serv. Cd99 U.S. 340, 361 (1991); Peter

Letterese & Assocs. v. Worlthst. of Scientology Enters533 F.3d 1267, 1300

16



(11th Cir. 2008). Here, Plaintiffs mustgwe that they have valid copyrights in each
of the works from which 75 allegedlynfringing excerpts were taken and that
implementation of the 2009 Copyright Polisgsulted in the copying of “protected
elements” from each of ¢hsubject works. IdOf course, as to this latter element, it
requires that Plaintiffs identifhe “protected elements.”

1. Plaintiffs Must Provide A Copyright Registration

32. Afirst step in proving ownership of\valid copyright is to establish the

“mandatory precondition” gbroducing a copyright registran for the subject work.
17 U.S.C. 8 411(a), in pertinent part, provides:

[N]o civil action for infringemat of the copyright in any

United States work shall be instituted until preregistration

or registration of the copyrg claim has been made in
accordance with this title.

33. The Copyright Act provides a chai processing rule whereby the
Plaintiffs must come forward with a copgint registration for each of the works at

issue. _Reed-Elsevier v. Muchnjcks9 U.S. , 130 S. Ct. 1240, 1241-42 (2010)

(Section 411(a) “establishes a conditiomepgright registration—that plaintiffs
ordinarily must satisfy dere filing an infringementlaim and invoking the Act’s
remedial provisions.”) The absence a&fregistration precludes the Court from

determining the alleged act of infringement.

17



34. Several of the works asserted by tlaintiffs are not “United States
works” as identified in 17 U.S.C. 8§ 411(aRather, those several works are “foreign
works” within the meaning of 17 U.S.C.184(b)(2), first published in the United
Kingdom and published more thémrty (30) days subsegoein the United States.
Plaintiffs correctly contend that works figgtiblished in a country that is a signatory
to the Berne Convention, such as thateéth Kingdom, are effectively protected as
“United States works” in accordanceithv the Berne Convdion’s provisions
allowing for reciprocal protection whenduworks are published within this time
frame. Thus, Plaintiffs do not necessarily need a U.S. copyright registration to bring
a claim of infringement for works that satisfy those requirements. However, the
absence of a registration does resutither consequences as follows.

2. Plaintiffs Have Failed To Prove Copyright Validity For
Other Works At Issue

35. It is well established that in addition to complying with the statutory
formalities of registration, a plaintiff muatso prove originalit and copyrightability

of the material._Norma Ribbon & Trimming v. Litfl&1 F.3d 45, 47 (5th Cir. 1995).

The term *“original” as used in theopyright law means that the work was
independently created by the author (as, spdpfor example, to being copied from
other works), and that the work possessame nominal degree of creativity. Feist

Publications499 U.S. at 351.

18



36. A timely copyright registratin enables certain evidentiary
presumptions directed to copyright vald including origindity, compliance with
statutory formalities, and copghtability of the subject niger. Section 410(c) of
the Copyright Act, 17 U.S.C. 8§ 410(c), provides as follows:

In any judicial procedings the -certificate of a
registration made before avithin five years after
first publication of the work shall constitute prima
facie evidence of the validitgnd of the facts stated
in the certificate. The eédentiary weight to be

accorded the certificate of registration made
thereafter shall be within ¢hdiscretion of the court.

37. Thus, copyright registrains made before or witihfive (5) years after
first publication of the work establish aggumption of the validity of the copyright
and the facts as stated irethertificate. However, copgght registrations that are
obtained more than five (5) years aftesffipublication are not entitled to any such
presumptions.

38. Plaintiffs have introduced certificzg of registration for the following
works, but these registrations were noade before or within five years after first
publication of the associated workdflore Grammar Games: Cognitive, Affective
and Drama Activities for EFL Studen(t3X 134; PX 136)Five-Minute Activities: A
Resource Book of Short Activiti@@X 92; PX 90);Liszt: Sonata in B Mino(PX

132; PX 130);The Cambridge Companion to BeethoEX 56; PX 53);Ancient

19



Egyptian Materials and Technolog@l?X 12; PX 6);Criterion-Referenced Language
Testing (PX 87; PX 85);Assessing Gramma(PX 17; PX 15); Fundamental
Considerations in Language Testir(@X 408; PX 406);Language Testing in
Practice (PX 420; PX 418);Assessing ListeningPX 26; PX 24); Assessing
SpeakingPX 36; PX 34)Learning Vocabulary in Another Langua@eX 127; PX
125); Assessing VocabularfPX 46; PX 44);Assessing WritingPX 41; PX 39);
International Health Organisabns and Movements, 1918-19F2X 111; PX 108);
Language Acquisition and Conceptual Developm@rX 122; PX 119);The
Cambridge History of Chinavolume 8, Part 2 (PX 82; PX 79 World of Babies:
Imagined Childcare Guides for Seven Sociefi@s 151; PX 147); andhe Power
Elite (PX 450; PX 448).

Nor is there any claim or indicationaththese works are foreign works within
the meaning of 17 U.S.C. § 104(b)(2)n accordance with 8§ 410(c), the Court
determines that these certificates dafiseration are entitled to no weight, and that
Plaintiffs must prove a valid copyright in each such work.

39. Plaintiffs here offered no author tesony. Thus, Plaintiffs have failed
to prove that the works at issue were peledently created. (In fact, it is apparent
that in several instances many portionsvafious works wereopied or at least

derived from another sourcend some of the excerpts of these works at issue

20



contain material in the public domaih.)In the absence of a timely (within five
(5) years) registration and author testimg proving that the foregoing works were
independently createce.q, original to that author), éhcourt finds that Plaintiffs
have failed to prove ownership of a vatidpyright in the works identified above.
40. The following asserted works areofeign works” within the meaning
of 17 U.S.C. 8§ 104(b)(2): Pronunciation Games(PX 138); Keep Talking:
Communicative Fluency Actives for Language TeachingGrammar Practice
Activities (1st edition) (PX 114)NewspapergPX 433);Role Play: Resource Books
for TeacherqdPX 458);Handbook of Social Theoiy?X 288);Qualitative Research
Practice (PX 298); Handbook of Ethnography(PX 239); The Cambridge
Companion to MendelssolfRX 65); The Cambridge Companion to SchumdRiX

75); The Music of Berlioz(PX 427); Assessing ReadingPX 29); Assessing

* Plaintiffs have the buraeof proof to establish copight validity and the presence
of protected elements. Defendants, ¢ere, raised numerous specific questions
regarding the originality othese materials. In pasular, testimony was elicited
guestioning the originality of certairportions of the copied excerpts from
Pronunciation GamesMore Grammar Games: Cognitive, Affective and Drama
Activities for EFL Student&Grammar Practice Activitieglst edition);Newspapers
Role Play: ResourcBooks for Teacherd.iszt: Sonata in B MingrThe Cambridge
Companion to Mendelssohrifhe Cambridge Companion to Schumanihe
Cambridge Companion to Beethoyd@rhe Music of BerligzAssessing Grammar
Assessing Reading-undamental Considerations Language TestingLanguage
Testing in PracticeAssessing Listening\ssessing Language for Specific Purppses
Assessing SpeakingLearning Vocabulary in Another Languageissessing
Vocabulary and Assessing Writing Plaintiffs did nothing to overcome this
evidence.
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Language for Specific PurposéBX 20); A History of Feminist Literary Criticism
(PX 103); Handbook of Social Theor{2001) (PX 288);North German Church
Music in the Age of Buxtehud®X 437); andRegimes and Democracy in Latin
America: Theories and MethodBX 452). “Foreign works” are not entitled to the
presumptions that exist in the caseaoValid U.S. registration, including tlpgima
facie presumption of copyright validity2 Melville B. Nimmer & David Nimmer,
Nimmer on Copyright 8 7.16[B][1][c]see Latin Am. Music Co/. Archdiocese of
San Juan of the Roman Catholic & Apostolic ChurtB4 F. Supp. 2d 30, 39
(D.P.R. 2001) (noting “[tlhe benefits @fvoiding United States Registration are
slight compared to the costs associatgth not registering--notably giving up
attorney’s fees, statutorgamages and the prima facie presumption of copyright
validity”). A plaintiff seeking to enfare the copyrights of a foreign work must
provide proof that the w is copyrightable. See Ward v. Nat'l| Geographic Spc.
208 F. Supp. 2d 429, 445 (S.D.N.Y. 2002¢e also Clarus Bnsphase Scientific,
Inc. v. Q-Ray, IncNo. 06 C 4634, 2006 WL 4013750, at *20 (N.D. Ill. Oct. 6, 2006)
(explaining that without a certificate o€opyright registration “there is no
presumption in [plaintiff's] favor, thedistrict court makes an independent
determination regardingplaintiff's] ownership of a valid copyright; ade novo

determination as to whether plaintiff's vkois copyrightable . . . . That means

22



[plaintiff] must provideproof on this issue”)Morelli v. Tiffany and Cq.No. Civ. A.
00-1961, 2001 WL 179898, at {E.D. Pa. Jan. 10, 2001) (“The fact that plaintiff
does not have a copyright registration . ctaties that the burden of proof is on him
in this infringement action to establishe copyrightability ofhis [work].”). One
element of copyrightability is originality—hdependent creation and some minimal
degree of creativity. Plaintiffs, again Wwiut any author testimony, have failed to
make such proofs(In fact, it is apparent that several instances many portions of
various works were copied or at least ded from another source, and some of the
excerpts of these works a&sue contain material in tipeiblic domain.) In addition,

in several instances, Plaintiffs failed taguce during discovery or seek to admit at
trial, evidence of assignments or licenségights from the authors of the foreign
works. The court finds that Plaintiffs have failed to prove ownership of a valid
copyright in any of these foreign works.

3. Plaintiffs Have Failed To Prove Ownership Of The Copyright
In Other Works

41. To bring a claim for copyright infnigement, Plaintiffs must also have
properly secured the authortopyright by way of assignemt or other transfer.
However, with regard to énfollowing excerpts and work®|laintiffs have failed to

prove they obtained an assignment of onenore of the author’s copyright:
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Handbook of Social Theorypages 217-228The SAGE Handbook of
Qualitative Research(2nd edition) pages 733-768nside Interviewing: New
Lenses, New Concermmges 415-428Handbook of Ethnographgages 188-203;
Handbook of Feminist Remeh: Theory and Praxipages 71-106Handbook of
Narrative Inquirypages 35-75Film Language: A Semiotics of the Cinepages
108-148;Regimes and Democracy in Latin America: Theories and Metbagikss
39-50; Behavior, Society, and Nuclear Warol. 1 pages 8-15 and 19-48 or an
editor agreementA World of Babies: Imagined Childcare Guides for Seven
Societiepage 27; and History of Feminist Literary Criticisr822-335.

42. For these works, the Court rules that the Plaintiffs have failed to
establish ownership of the underlying cagit and, therefore, all claims for
infringement based thereon likewise fail. Agesult, the Court also rules that the
Defendants prevail on these allegations.

43. This case has presented an indregg smaller nurber of alleged
infringements over time. At the outsetalpkiffs asserted that GSU was committing
massive acts of copyright infringement. #&te conclusion of discovery, in the
conduct of summary judgment motions, t@eurt limited the parties to three (3)
representative academic terms: 2009 “Maymester” term, the 2009 Summer term,

and the 2009 Fall term. In those three tgrilaintiffs initially alleged 126 acts of
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infringement by 48 professofs 66 classes). After a period of time for the parties
to investigate those initial allegations, Ptdfs reduced the alleged violations to 99
acts of infringement by 33 professors (in 4Gssks). At the closef Plaintiffs’ case,
Plaintiffs had reduced the alleged wabbns to 75 acts of infringement by 23
professors (in 29 classes). Given thabfgea State University employs over 1,000
full time professors and hundte of adjunct faculty teaching thousands of classes
each term, Plaintiffs’ claims of “nsaive” infringement we exaggerated.

44. Moreover, recognizing that Plaintiffiailed to prove ownership of a
valid copyright in many works as shown above, the Court finds that Plaintiffs can
presently allege infringement of only thdléaving twenty-five (25) works listed in
Plaintiffs’ June 1, 2011 filing (Dkt361) (except as otherwise notédfhe Craft of
Inquiry: Theories, Methods, Evidendg¢andbook of Feminist Research: Theory and
Praxis The SAGE Handbook of Qualitative Resea(8hd edition); The SAGE
Handbook of Qualitative Researc{2nd edition) (except for pages 733-768);
Handbook of Critical andindigenous MethodologiesHandbook of Narrative
Inquiry (except pages 35-7FHtandbook of Feminist Research: Theory and Praxis

(except pages 71-106he SAGE Handbook of Qualitative Reseaftst edition);

* Where allegations of infringementampass published material for which the

protectable elements have not been dematesty Plaintiffs can assert infringement.

But where the Court ultimately determintbst these elements are not protectable,
there will be no ruling of ifingement on such portions
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Awakening Children’s MindsThe Slave CommunijtyAfrican American Single
Mothers: Understanding Their Lives and Famiji&sack Children Black Families
Theoretical Frameworks in Qualitative Resegrclunderstanding Trauma:
Integrating Biological, Clinical andCultural Perspectives; Region, Race and
Reconstruction The Unpredictable Past: Explorations in American Cultural
History; Living Ethics: Across Media Platform$he Organ As a Mirror of Its Time:
North European Reflections 1610-20Gtandbook of Mixed Methods in Social and
Behavioral ResearchCrabgrass Frontier: The Suburbanization of the United
States The Politics of Public Housing: Btk Women’s Struggles Against Urban
Inequality, Contemporary Cases in U.S. ForeiBolicy: From Terrorism to Trade
U.S. Foreign Policy: The Paradox ofdoNd Power; Utilization-Focused Evaluation:
The New Century Texi3rd edition).

45. As to these remaining claimed infringements, the Plaintiffs contend
that adoption and implementation oetR009 Copyright Policy has caused direct
copyright infringement in each of thellfmving instances. For the reasons stated
below, the Court finds that neither these tlaose in which Plaintiffs continued to
assert infringement claims (tA® works asserted at theseé of Plaintiffs’ evidence)

are instances of infringement. Ratheey are fair use under 17 U.S.C. § 107.
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46. As a matter of law, even if this Cowere to conclude that each of the
remaining allegations of infringement mefound to be validand Defendants’
assertions of the fair use defense foundlidy#his Court does not conclude that the
alleged infringements constitute ongoing and continuous misuse of the fair use
defense warranting an injunction against 8tate of Georgia. Judgment therefore
will be entered for Defendan#d against Plaintiffs.

IV. THE 2009 COPYRIGHT POLICY HAS NOT RESULTED IN THE
MISUSE OF THE FAIR USE DOCTRINE; RATHER, IT HAS
REGULATED PROPER APPLICATION OF THE FAIR USE
DOCTRINE

A.  The Fair Use Doctrine
47. Fair use remained a judge-made tdoe until the passage of the 1976
Copyright Act, which codified the doctrine in Section 107 as follows:

Notwithstanding the provisions of sections 106 and 106A,
the fair use of a copyrightedork, including such use by
reproduction in copies or phonorecords or by any other
means specified by that sectidar purposes of criticism,
comment, news reporting, @ehing (including multiple
copies for classroom use), scholarship, or research, is not
an infringement of copyrighin determining whether the
use made of a work in any paular case is a fair use the
factors to be considered shall include—

1. the purpose and character of the use, including
whether such use is of a mmercial nature or is for
nonprofit educational purposes;

2. the nature of the copyrighted work;
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3. the amount and sustainability of the portion used in
relation to the copyrighted work as a whole; and

4. the effect of the use updme potential market for or
value of the copyrighted work.

The fact that a work is unplished shall not itself bar a
finding of fair use if such finding is made upon
consideration of all the above factors.

48. The fair use of a copyrighted work is nan infringement. An
opportunity for a defendant to claim a fase has long been recognized as necessary
to fulfill the purpose of copyright as tmed by the U.S. Constitution: “[t]o

promote the Progress of Science andubeful Arts....” Campbell v. Acuff-Rose

Music, Inc, 510 U.S. 569, 575 (1994) (quoting UGnst., Art. |. § 8, cl. 8).

49. The fair use doctrine is an daitable rule of reason.” _SeBeter

Letterese & Assocs., Inc. v. \Wd Inst. of Scientology Enters$533 F.3d. 1287, 1308

(11th Cir. 2008). Applying that rule okason, the Court asses whether a given

use is a fair use, bearing in mind thaé thxamples of possible fair uses in the
preamble are illustrative, rath than exclusive. In making that assessment, it is
well-established that “all four of the facs are to be explored, and the results

weighed together, in light of the purposdsopyright. _SunTrust Bank v. Houghton

Mifflin Co., 268 F.3d 1257, 1268 (citations omitted).
50. The fair use doctrine thus “permiiand requires] courts to avoid rigid

application of the copyright statute wheon occasion, it would stifle the very

28



creativity the law is designed to foster.” Campf®ll0 U.S. at 577 (quoting Stewart

v. Abend 495 U.S. 207, 236 (1990)). Thei@eme Court has expressly stated:
“The task is not to be sirtified with bright-line rules,” for the copyright statute, like

the fair use doctrine, requires a case-by-case analysis. Canfdiell.S. at 577

(citing, interalia, Harper & Row, Publish., Inc. v. Nation Ente71 U.S. 539, 560

(1985); Song Corp. of Am. v. Universal City Studios, |64 U.S. 417, 448

(1984)).

B. Key Supreme Court Decisios llluminate The Inquiry

51. A brief review of key Supreme Couttecisions sheds light on how fair
use issues should be analyzebhe Supreme Court has looked at fair use in various
contexts. First, the Supreme Court added fair use in the context of “time

shifting” using video tape equipment 8ony Corp. v. Universal Studios, Ind64

U.S. 417 (1984). In a 5-4 decision, the Court confirmed an individual’s right to
make fair use of a copyrighted work pgrmitting “time shifting” even though the
individual made a copy of ¢hentire work. The Court expressly recognized that the
use might be for educational purposdsjt also for entertainment as well.
Importantly, the individual making the copy in that case did nothing to the
underlying work. The individual merely daped the copyrighted material by use of

the videotape machine. While this makiafya verbatim copydid not add to or
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modify the copyrighted work, the Court ndheless found the practice to be a fair
use.
52. Next, the Supreme Court msidered the issue of fair use in the context

of a periodical in_Harper &Row. In that case, the Court specifically considered

whether the use of an excerpt from the then unpublished memoirs of President
Gerald Ford that were quot@d an article in_The Natiomagazine was a fair use.
Although the quotation was brief, the Counted it was not fair use. The copied
manuscript was not yet publishand such works haverig been granted a broader
scope of protection. Furtheand perhaps more importbntthe work went directly

to the most compelling part of Fordsemoirs -- his pardon of President Richard

Nixon. Harper & Rowhad granted Timenagazine an excli® license to publish

excerpts of the book shortly before the entwork was to be shipped to bookstores.
A few weeks before the publication daee,pirated copy of the manuscript was
delivered to_The Natiommagazine. The editors qulg prepared a story quoting
some 300 words from Ford’s 200,000 - rdbdbook, and arrangeto have the

manuscript returned to Harper & Raw hopes its absenceowld go undiscovered.

Use of this relatively small eerpt led to cancellation by Timeagazine of its

commitment to pay a large fee to repraxcerpts of the Ford memoirs. And still
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further, the facts of how the defendant eato have a copy of the unpublished work
were suspicious.

53. The Supreme Court rejected thée fase defense in Harper & Rowlhe

Court put significant weight on the fact that the work was unpublished, stating “the
unpublished nature of a work is a ‘kelgptigh not necessarily determinative, factor’
tending to negate a defenskfair use.” The Supreme Court was also impressed
with the fact that the magazine used the “heart” ofatbek—the portion of the Ford
memoirs that many would find most compelling.

54. In following years, lower courts tendi¢o afford near conclusive weight

to the unpublished stata$ a work. See, e.gSalinger v. Random House, In811

F.2d 90 (2d Cir. 1987), cert. denjed84 U.S. 890 (1987). In 1992, Congress

amended Section 107 to add mafi sentence: “The fathat a work is unpublished
shall not itself bar a findingf fair use if such findings made upon a consideration
of all the above factors.” Thus, Coegs made it clear that the fair use
determination is to be made bgnsidering all four factors.

55. The Supreme Court again evaluatee filur use doctrine in Campbell v.

Acuff-Rose, Inc, 510 U.S. 569 (1994). In that casgap parody version of the song

“Pretty Woman” was found to air use. The Court applied the traditional four fair

use factors, but made some importatierations in its approach. The Court
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abandoned most “presumptions” and otbenventions that had grown up around
the factors. For example, the Court matkar that a use for commercial purposes
would notbe presumptively against fair usés the Second Circuit noted, prior to
Campbel) the Supreme Court had characterizesl fihurth fair usdactor (harm to
the market for the original whk) as “the single most important element of fair use,”

Harper & Row 471 U.S. at 566. “However, Campbeltisscussion of the fourth

factor conspicuously omits this phrasingpparently abandong the idea that any
factor enjoys primacy, Campbdtfistructs that ‘[a]ll [four &ctors] are to be explored,
and the results weighed tdber, in light of the purp@s of copyright.” The
CampbellCourt also ruled that the “amount” thfe use (factor three) was not merely
a measure of quantity, but that a persmuld use as muclof the work as
appropriate to serve the favored fair use purpose.

56. Accordingly, the_CampbelCourt refused to anatg the four factors in
isolation. Instead, the Court stated thaytmust be examinealith reference to one
another. For example, the favorable rulorgthe purpose of these (parody, in that
case, as a form of criticism or commertipsld be used to deteine the appropriate
meaning and application of the other factors.

57. The CampbellCourt also gave new emplmwgso the “transformative”

use as part of the purpose of the use fitisefair use factg. In the Campbeitase,
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the Supreme Court characed the purpose of these as criticism and as
transformative. The Plaintiffs make muchthe effect of the transformative use in
the fair use analysis, going so far as toesthat the fair use doctrine is “intended to
accommodate socially productive transfiative uses.” (PIl. Tr. Br., p. 21.)

58. This Court recognizes the importan of a transformative use. The
inquiry into whether a use is “transfoative” centers on “whether the new work
merely supersede[s] the objects of the iaafjcreation, or instead adds something
new, with a further purpose or differepoharacter, altering the first with new
expression, meaning anessage.” _Campbelb10 U.S. at 579. A transformative
use, therefore, can arise in differenintaxts and different ways. Importantly, a
transformative use can arise from usingvark without changing the underlying
material, but by giving the work new purpose or usefulness.

59. Even so, as expressly stated by the Campgbedlirt, while the goal of
copyright is generally fithered by the creation ofransformative works, a
transformative use is “n@bsolutely necessary for adiing of fair use.”_Campbell
510 U.S. at 579 (citing_Sony64 U.S. at 478-80 (Btkman, J., dissenting)
(emphasis added)). The fact that a given use isr@asformative does ndiminish
an otherwise fair use. A fair use need bettransformative; astated in Campbell

all four factors must be explored. i@ frankly, the Plaintiffs overstate the

33



importance of a transformative use. Aglained below, the issue of transformative
use is only one consideration in evaluatihg purpose and character of the use, as
the statute itself specifies that the purpasé character of these factor analysis
must include “whether such use is of a commercial nature or is for nonprofit
educational purposes.”

60. The Campbellcase is the most receMupreme Court case. Three
important teachings are readily seen thrat case. First, the Supreme Court
effectively abandoned “presumptions” anther conventions that had grown up
around fair use. For example, the Courdmalear that a commmal use, such as
record sales, would not be presumptivelgiagt fair use. Likewise, the “amount of
the use was not only a measure of quabtyt also included a qualitative component;
a person could use as much of a workwas appropriate teerve the favored
purpose,” such as critem and comment (parody).

61. Second, the Campbellourt did not permit the four factors to be
analyzed in isolation. Thiactors are to be examined lieference tamne another.
The Court did not specifically wgit one factor over the other.

62. Third, the_ CampbelCourt acknowledged a special place for education.
In addressing the first fair edactor, the purpose and caeter of the use, the Court

expressly noted an “obvious statutory exa®p with reference to transformative
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works. More particularly, the court statdht “[tjhe obvious statutory exception to
this focus on transformative es is the straight reproduan of multiple copies for
classroom use.” In other words, such educational use is still a fair use even
though it may not be “transformative.” Opéthe fundamental flaws of Plaintiffs’
case is the refusal to recognize that pueaching,” a favored purpose under the fair
use statute, withoutansforming the underlying material or providing new scholarly
analysis, remains at the heart of fair use protections.

C. Fair Use In Education

63. The Court has found no case on paumth the present, dealing purely
with the application of the fair use daog in the academic environment. The
present case is one of first impressionthat it is wholly within the nonprofit,
educational environment.

64. The issue of multiple photocopies for use in the classroom was
addressed to some degree in 1976 at or arthentime of the Copyright Act. When
Congress enacted the fair use statutd9@6, educators, publishers, and authors
were concerned that the law might notdmequately defined. Representatives of
these parties_(noCongressional representatives) dgogether and, through the
Committee on the Judiciary, offered cert&tassroom guidelines” that were placed

in the legislative history. The “Agreemeon Guidelines for Classroom Copying in
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Not-For-Profit Educational Institutions witRespect to Books and Periodicals,” by
their very terms, state only “the minimum .. standards of educational fair use....”
They allow for single copies of book chags, articles, and other short works.
Multiple copies are allowed, but onlyithin a defined standard of “brevity,”
involving the counting of words. The brevitgst is satisfied when the teacher stays
within certain bright line limits, such dan excerpt from any prose work of not
more than 1,000 words or 10% of the wonkhichever is less.”"H.R. Rep. No. 94-
1476, 94' Cong., 2d Sess. (1976). The copwst also meet requirements of
“spontaneity” and “cumulativeffect.” The guidelines alsoar certain uses, such as
the making of a collection of ntexials or “anthologies.”

65. The “Classroom Guidelines” are nowand have nevdyeen given the
effect of law. Moreover, as Defendarigue, the guidelines are dated and not in
keeping with the “no bright ling flexible inquiry of Campbell To the contrary,
because of “the endless variety of situasi@and combinations of circumstances that
can arise in a particular case,” Congress intended the faise statute to be fluid,
leaving courts “free to adapt the doctriteeparticular situations on a case-by-case
basis.” H.R. Rep. No. 94-1476 at 66 {69. Thus, copying more than the amounts
specified, or under conditions different thidoose specified can still qualify as fair

use, based on an analysighe four factors.
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66. The Plaintiffs assert that theo-called “coursepack cases” are
essentially in the academic arena anduarthat the Defendants are essentially
creating unlawful electronic coursepacks amthologies. These cases are Basic

Books, Inc. v Kinko’'s Graphics Corp758 F. Supp. 1522 (S.D.N. Y 1991) and

Princeton Univ. Press v. Miclbocument Servs., Inc99 F. 3d 1381 (6th Cir 1996).

In these cases, the courts evaluated the flouuse factors andetermined that the
copying done by commeagrt copy services was not faiise in preparation of hard
copy coursepacks. Interestingly, the Court in Basic Bsiated that the use of the
coursepacks, “in the hands of the studemias no doubt edutanal.” However,
these cases were largely evaluated from pbsition of the copyshops that were
benefitting financially, nothe professors or students who obtairfinancial benefit.

67. Importantly, because the Plaintiffs here rely heavily on the Classroom

Guidelines, the_Basic Book€ourt declined to adopt the Guidelines as a legal

standard. Moreover, the court even decliteeddopt one particular provision of the
guidelines that would bar all anthologies.stkad, the court stated: “it is not clear
that congress intended strict applioati of this prohibition without fair use
balancing.” 758 F. Supp. at 1537.

68. The Basic Booksand Michigan Documentases are irrelevant to the

pure educational environment focused on students and professors as present in this
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case. The focus of thedarsepack” cases was on the commercial use being made
by the copyshops. Moreover, as statib@ use by the defendant copyshops was
purely commercial; and natansformative. The analysi$ transformative use is not

so simple in the present @s Such critical differencagnder the coursepack cases
of little to no assistance in adkdhsing the present facts.

69. Moreover, the fact that Basic Bookefers to the coursepacks as

“anthologies” does not mean that the e-Resesystem at GSU provides equivalent
electronic anthologies. Iraét, it does not. The Basic Booksurt recognized that
the coursepacks were a “bound packet” ar organized, arranged and stable
collection of literary pieces. E-Reservessgms, including the system at GSU, do
not provide “anthologies.” To the contragn e-Reserve systesicharacterized by
its dynamic nature. It is clear frometthit counts” proviéd with the GSU e-
Reserve reports that students do not necgssacess each excerpt that is uploaded
to the system. By comparison, a bound packherently mandates that the student
possess every work in the packet. Eventht is important to note that the Basic

Bookscourt did not bar all anthologies. Thewven if it were relevant, Basic Books

is of little help to the Plaintiffs othe straw man issue of “anthologies.”
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70. As to Michigan Documentsit is important to note that the Second

Circuit expressly stated it was naddressing a situation more akin to that presented
here:

As to the proposition that it wadilbe fair use for the students or
professors to make their owgopies, the issue is by no means
free from doubt. We need not deeithis question, however, for

the fact is that the copying colaped of here was performed on

a profit-making basis by a commercial enterprise.

Moreover, while the Michigan Documentsurt was influenced by the publishers’

licensing efforts—the Court deems cdnsing relevant but certainly not
determinative. Otherwise, the fact thithe publishers can ahge for an excerpt
would render the fourth factor analysisafim to the market fothe original work)
meaningless.

71. In American Geophysical Union v. Texaco |60 F. 3d 913 (2d Cir.

1994), the appellate court likewise examined the Classroom Guidelines, and refused

to adopt them as a legal stiard. The Michigan Documenburt likewise did not

adopt the Classroom Guidelines as a legaiddrd (but did use those guidelines as a
reference point).

72. Another case that has an edumasil overtone is Sundeman v. The

Seajay Society, Inc142 F.3d 194 (4th Cid998). In Sundemara literature scholar

presented at a conference her analysiarotinpublished novel by Rawlings. The
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analysis included quotations of 4 to 6%tleé original novel. The Rawlings’ estate
sued for copyright infringement, based apies that researchers made of the entire
manuscript and based on the quotes fromriheuscript presented at the conference.

73. The Sundemanourt held that this was a fair use. With reference to the
first factor, the court ruled that the schbfaand critical nature of the presentation
controlled, and that purpose outgleed any possible ommercial gain from
royalties or the like. The second factor, ttaure of the work, weighed against fair
use because the work wampublished. As to the third factor, amount and
substantiality, the court found that thexd¢hy quotes and copies of the manuscript
were consistent with the purpose of senship and criticism (the approach as set
forth in Campbell avoiding “absolute rules” andstead evaluating the use in light
of the purpose). As to the fourth factamarket harm, the Court saw no meaningful
harm but instead believed that the use @mtimulate interest in the manuscript,
which could increase sales upon publicatidimree of the four factors thus weighed
in favor of fair use.

74. Although outside of the educational cexi, a more recent case is also

instructional. In _Bill Graham Archives v. Dorling Kindersley Ltd48 F.3d 605

(2nd Cir. 2006), the court addressed ttmpying of completeposters that had

commercial value and still fourttie taking to be fair & The Archives owned the
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rights to certain concert posters fratme 1960's. Dorling Kindersley included
images of entire posters in a book about rouaksic history. The first three factors
arguably weighed against fair use. Thblisher was a commeat enterprise (a
factor one consideration), the postersraveeproduced in full (a factor three
consideration) and the posters were highly artistic (a factor two consideration).

75. Nonetheless, the Second Circuit ruled that use of the posters by Dorling
Kindersley was fair use, in part becasseh use was for the scholarly purpose of
examining the history of rock music. tuer, the use was deemed transformative
even though the works were copied verbatthe posters originally served the
purpose of advertising a concert. In thaok, those same posters were historical.
The book reprinted the posters in full, bubateduced size and in low-quality copy.
The court found these conditionslevant to the third factor — the “amount” of the
work used. Moreover, the amount usedwansistent with the scholarly purpose.

D. Application Of Fair Use To The Alleged Infringing Works

1. Purpose And Character Of The Use

76. The Court must first consider “theurpose and character of the use,
including whether such use @ a commercial nature @ for nonprofit educational

purposes.” 17 U.S.C. § 107(1). The inquiry requires a determination of whether a
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defendant’s use of copyrightedaterial is of the type #t actually tends to advance
copyright's goals of promoting “the Progress of Science and the useful Arts.”

77. The first question is thefore whether the Defendants’ uses falls into
one of the categories enumerateddmngress in Séion 107. Sed7 U.S.C. § 107.
Those categories are “criticism, commamdws reporting, teaching ..., scholarship,
or research.” _Id. Each of the following uses falls into one or more of these
categories. More particularly, each of these uses was properly classified as criticism,
comment, teaching or schadhip by the professors.

78. The next question is whether thefBedants’ uses we commercial or
for nonprofit, educatinal purposes. Sek/ U.S.C. 8107(1). Again, the uses here
can be generalized as beiiog nonprofit, educational purpes. There is effectively
no dispute that the uses here were motivated by profit. Té uses here were for
classic educational purpose$or various classes at Gepa State University. GSU
is a non-profit educational institutionThus, once again, each use was properly
classified by the professors fas nonprofit, educational uses.

79. The commercial vs. nonprofit, ecational purposes issue has been
described as whether the defendant'ssesged the defendant’s private commercial
interests or the public’s interest in educati As set out above, the public’s interest

Is to promote the progress of science, degrning. None of these professors used
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the subject excerpt for a private commerci&iast. Each of these professors used
the subject excerpt for education (teachischolarship, criticism, comment, etc.) —
the fundamental mission of Georgia Stateivdrsity. The uses here all were for
nonprofit, educational purposes, ian are favored as fair use.

80. Another question in this first factas whether the Defendants’ use is
transformative. Plaintiffs contend thaterely “digitized course materials are not
transformative and, as a resulg first factor weighs agast fair use.” Plaintiffs,
however, wrongly make “transformative elsthe end-all of the analysis and
overlook the teaching use beintade, which lies at the heéaf fair use protection,
without transforming the material, ake Supreme Court noted in_Campbell
Moreover, teaching is, arguably, in anditskelf a transformatie use. An English
teacher may assign the reading of proséetwh a literary technique, whereas the
original use was for entertainment or pleasure.

81. The first fair use factor, purposench character of the use, seems to
continue the theme of the preambleSection 107, which itemizes uses that are
illustrative of fair use. Of course, simply falling within onetlodse illustrative uses

does not end the inquiry. Sees Angeles News Serg v. KCAL-TV Channel 9

108 F.3d 1119 (9th Cir. 1997), cert. denibd2 U.S. 823 (1997) (fact that defendant
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television station was engabé news reporting did not automatically allow for a
fair use defense since that factor e¢bbé outweighed by other considerations).

82. Even so, Professor Goldstein has ndteat the illustrative uses in the
preamble to Section 107 “characteristicalhyolve situations in which the social,
political and cultural benefits of the use outweigh any consequent losses to the
copyright proprietor . . . .” Goldsteigopyright 810.2.1 at 10:19 — 10:20 (1996).

83. Others have referred the illustrative uses asxamples of “productive
use.” Nimmer, 13.05[fi][b], pp. 13-162-170. The mductive use concept is akin
to, if not the same as, the so-called $farmative use. If a defendant merely
engages in a merely “reproductive” or ninbansformative use, there is arguably little
to no social benefit to the defendant’siaties and less reason to apply the fair use
defense.

84. The Sonycase addressed productive use. In that case, the Court
addressed the issue of whether home otal@ng (e.g., time shifting) constituted
copyright infringement or fair use.The homeowner adds nothing to the video
material or makes amther use. Itis a “reproductive” use that is not transformative
(or productive). The Court, however, heldtlthe fair use analysis is not “rigidly

circumscribed” by a productv use requirement, and that while “the distinction
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between ‘productive’ and ‘umpductive’ uses may be helpfu. . it cannot be wholly
determinative.”_Sony464 U.S. at 448.

85. The _SonyCourt went on to identify a number of non-productive (non-
transformative) uses that it felt woulgualify as fair, specifically including “a
teacher who copies for the sake obdmtening his personainderstanding of his
specialty . . ..” Thus, the notion ofuae being non-transforrimae is not and never
has been determinative.

86. The Sonycase is to be contrasted with Campbdlhere, the activity of
the rap group 2 Live Crew was “transformativ Even then, the Court stated that
“transformative use is not absolutely necegdar a finding of fair use.”_Campbell
510 U.S. at 579.

87. Even after_Campbellthe transformative status of a given use is not

determinative. In_Castle Rock tentainment v. Carol Publishing Group55 F.

Supp. 260 (S.D.N.Y. 1997), affdl50 F.3d 132 (2nd Cir1998), the defendants
produced a trivia book based on the tel@nsshow “Seinfeld.” Every answer in the
book was based on an episode of theastamd dialogue from the show was quoted
in the book. The court found the book wamnsformative. The court further found

that the book was a work of criticism oomment. Even so, the court found the
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book did not make a fair use of the copiteed material from the television show.
A work’s status as “transformative” or “non-transformative” is not determinative.

88. Accordingly, the Court focuses on the Supreme Court's Campbell
decision and the statutory language ot thrst fair use factor requiring a
determination of whether the use is commercial or a nonprdfigational use. In
the years after Sonynany courts suggested that tfastor was determinative. If a
use was commercial, it was presuivgly not a fair use._ Campbatlid away with
such presumptions. With referenceth® commercial presumption, the Campbell
Court did away with it because “if ...commerciality carried presumptive force
against a finding of fairness, the presuimon would swallow nearly all of the
illustrative uses in the preamelbparagraph of Sectior0Z, including news reporting,
comment, criticism, teaching, scholarshipd research . . ..” Camphdll0 U.S. at
584.

89. The illustrative uses dhe preamble, and the duiging language of the
first factor, are and mustmain pre-eminent._ Campbeightly did away with fair
use presumptions, and rightly placed the illustrative uses at the forefront of the
analysis. The purpose and characterttddse uses are “nonprofit, educational
purposes.” This factor, regardless of Wiegta use is deemed “transformative” or

otherwise, in the present case favors fa@ lnscause each of the accused uses are for
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comment, criticism, teaching, scholarshamd research in accordance with the
preamble of Section 107, and are for nonipreducational purposes in accordance
with the first factor of Section 107.

2. The Nature Of The Work Generally Favors Fair Use

90. The second fair use inquiry requireg @ourt to consider the “nature of
the copyright work.”_Seé7 U.S.C. § 107(2). This mostten is a matter of a court
determining whether the copyrighted workissue is factual ocreative, because, in
general, fair use is more likely to be foundactual works than creative works. See
Campbel] 510 U.S. at 586 (citing Nimmer § 13.05[&Application of the fair use
defense [is] greater . . . the case of factual works th#éime case of works of fiction
or fantasy.”));_cf.Harper & Row, 471 U.S. at 563The law generally recognizes a
greater need to disseminate factual vedikan works of fiction or fantasy.”).

91. Here, there is no real dispute tlhe works are, generally speaking,
factual or fact-based works. There @, course, a range of protection for such
works. As the Supreme Court stated in Campbjé]his factor calls for recognition
that some works are closer ttee core of copyright protection than others, with the
consequence that fair use is more diffido establish whernhe former works are

copied.” Campbell510 U.S. at 586.
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92. The “nature of the work” factor is part a recognition of the general
rule that copyright extends only to thegimnal, “protected elements” aspects of a
work. Works that are intensely factualcbBuas an almanac or a statistical table,
contain less original authorship than d¢nea works, such as a fictional novel.
Moreover, the need to reproducaterial of a factual natutie often greater than the
need to reproduce works of fiction. Cenqsently, this factor recognizes that it is
appropriate to permit a broadecope of fair use for fattased works. “Similarly,
defendants may be afforded greater latittmleopy from works of an academic or
scholarly nature both because it is cusiomin the academic community to rely
heavily on prior academic work and besauacademic writers may have a strong
need to quote extensively from prior workSchecter, Intellectual Property: The
Law of Copyrights, Patents andaliemarks, § 10.2.2, p. 224 (2003).

93. While certain of the msent works include sonedement of creativity,
that does not change the fact that they are fact-based works. As such, there is
generally a greater need ¢opy the factual material fa protected purpose such as
teaching, scholarship, criticism, or commeiitie works at issue is this case are not

highly creative. These are thworks of “fancy.” Sed_ etterese533 F.3d at 1312.

To the contrary, it is appropt&to permit a broader scope of fair use for such fact-

based works.
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94. As noted above, Plaintiffs reljjeavily on coursepack cases, which
given the unique circumstances of this case,irrelevant. For example, Plaintiffs

rely on the Michigan Documeiretse for the proposition that courts accord scholarly

works weight against fair use under tlee@nd factor. Plaintiffs, however, fail to
recognize that the courts inwgepack cases have held that the nature of scholarly,

fact-based works weigh favor of fair use._SeBasic Books758 F. Supp. at 1533.

Thus, even if such cases were relevémty do not stand faihe broad proposition
advanced by the Plaintiffs. Rather, t@eurt finds that the present works are,
generally speaking, fact-based in natunel #herefore weigh in favor of fair use.

Such a conclusion is consistevith Weissman v. Freema868 F.2d 1313, 1325 (2d

Cir. 1989), wherein the Second Circuit eagsly recognized that “fair use finds
greater application in a factual scientiftontext.” Here, given that Professors
admitted that they advance their careergblglishing, there is no concern that the
incentive to create new scholamyorks will be decreased kgpplication of the fair
use doctrine. To the contrary, it would appear to enhance the creation of such works
as they would find their way io the academic marketplace.

95. It is to be remembered that “creatiyvfor purposes of fair use is more
difficult to establish than merergshold copyrightability.” _Fitgerald491 F. Supp.

at 188; cf.Feist Publ'ns, Inc. v. Rural Telephone Serv.,G&®9 U.S. 340. Here,
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there has been no author testimony andrefore, no showing of what is even
minimally creative. Granting the publishexsclusive ownership of such fact-laden
works does not promote the progress @ tiseful Arts. Dissemination of such
information “will provide valable source material for future biographers ... or for

historians or social scientists....” Rosent Enters., Inc. v. Random House, ]nc.

366 F.2d 303, 307 (2d Cir 1966). As Justiérennan explaineditlhe arena of
public debate would be quiet if ... a philosopher [couldopyright] his treaties and

thus obtained a monopoly on the idéasy contained.”_Harper & Rgw71 U.S. at

582 (Brennan, J., dissenting). Plaintifiere cannot assert such a monopoly by
claiming that these fact-bas@grks contain sufficient ‘feativity” that has neither
been identified or proven. The workst issue here are fact-based work.
Accordingly, this factor favors fair use.
3. The Amount And Substantiality Of The Use
96. The third factor focuses on “the aomt and substantiality of the portion

used in relation to the copyrighted wask a whole,” 17 U.S.C. § 107(3), and asks
whether “the quantity and value of the madés used’ are reasonable in relation to
the purpose of the copying.” Campbdll0 U.S. at 586. The Court must focus on
whether “[tlhe extent of copying” is calsgent with or more than necessary to

further the purpose and character of the useatl886-87.
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97. The Plaintiffs here show no regard this third factor, asserting that a
use of a little as 2% and as great3@80 (counted according to their own biased
method of ignoring pages dfie work) equally constitute too great of an amount.
The evidence belies Plaintiffslaims of “massive” andwhole” takings. Rather, the
GSU professors carefully used only thogortions necessary to fulfill the
educational purpose.

98. The Plaintiffs’ approachs much too broad. First, Plaintiffs are only
entitled to consider or “count” that portion thatoriginal to Platiffs’ authors. As
already shown, there was no author testignidentifying such protected portions of
the subject works.

99. As to a quantitative measure, it igparent that GSU professors are not
outliers; GSU professors aretiag in a manner consistenttWithe policies of other
institutions. In fact, the average useimdy approximately ten percent (10%) of the
entire work.

100. As for a qualitative judgment, the Couinds that the portions used
were reasonable “in relation toetlpurpose of the copying,” Campheill0 U.S. at
586, that purpose being the goal of prawida quality education to students at the
University. Each of the pfessors so testified andaitiffs offered no contrary

purpose. The third factor weighs in favor of fair use.
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4. Effect On The Market Value Of The Original

101. The fourth factor is “the effedaf the use upon the potential market for
or value of the copyrighted work.” 17 UCS.8 107 (4). This inquiry considers “not
only the extent of market harm causky the particular actions of the alleged
infringer, but also ‘whether unrestricteddawidespread conduct of the sort engaged
in by the defendant ... would result in a saln¢ially adverse impact on the potential
market’ for the original.”_Campbel610 U.S. at 590.

102. Plaintiffs have offered no evidenoé any market harm on the asserted
works as a whole. There wao evidence at trial that Plaintiffs’ sale of the books
had diminished as a result of the uses n&d8SU. Instead, thelaintiffs rely on
the loss of “permissions” revenue, pointiogt that under licensing plans offered by
the CCC, GSU professors could pay te sglect pages fromeahwork, including a
chapter or even multiple chapters.

103. The Plaintiffs’ argument here isrcular, facilitated by the development
of a licensing scheme that can charge ukara single page or brief portions of a
work. In a sense, every use affects eepval market for the work. The fair use
defense would mean nothing if it addressedy those uses that Plaintiffs have not

yet developed a mechanism by whictcharge for such portions of the work.
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104. Moreover, there was evidence atlttizat exposure to a given work by
means of an excerpt can atldes stimulate persons to purchase the work. Various
professors, especially these working wiffaduate students,stified to their own
and students’ purchases of the works asalref reading an eerpt in the conduct
of a given class. In view thereof, the Cofimds that this factoweighs in favor of
fair use. Weighing all foufactors, the Court finds & the Defendants have met
their burden of proving fair use.

E. The 2009 Policy is in KeepinyVith the Doctrine of Fair Use

105. The 2009 Copyright Policy gives thmstructor responsibility for
evaluating whether a particular reading ocexpt is fair use. The Court finds that
this is appropriate under the circumstanbesause the professor is in the best
position to evaluate the four fair use factors.

106. To that end, the 2009 Copyright Policy includes a Fair Use Checklist
that sets out four fair use factors:

(1) Purpose and Character of the U23;Nature of the Copyrighted Work;
(3) Amount and Substantiality of Pami Used; and (4) Effect on Marked for
Original. Beneath each factare two columns titled “Weighs in Favor of Fair Use”

and “Weighs Against Fair Use” with a numnlzé different possible characteristics of
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the reading listed beneath each colutiite and a box to check whether that
characteristic applies to the reading.

107. Each of these cracteristics is derived from elements of copyright
statutory and case law. Atdlbottom of each domn is a place to indicate whether
that factor weighs in favor of or agat fair use. The Fair Use Checklist
contemplates that instructors will go @kigh each factor checking all items that
apply, and then compare the number oéats in each column to decide whether
that factor weighs for or against faireus Having done that for each factor, the
instructor may find that “reliance on fair usejustified” if the factors favoring fair
use outnumber those against it. Howeveg,ittstructors are required to consider all
four fair use factors before making &atkion. If after filling out the Fair Use
Checklist the instructor concludes that f®posed use constitutes fair use, the
instructor can distribute the work Wwaut obtaining permission from the copyright
holder (assuming that the library staff doest find any “red flags”). The Court
rules that the 2009 Copyright Policy Fdirse Checklist, in keeping with the
Campbellcase, appropriately considedsfour fair use factors.

108. Most relevant to the instant casethe portion of the 2009 Copyright

Current Policy titled “Additional Guidelines ife&clectronic Reserves,” which sets out
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the following list of “standards” thaapply “to use of copyrighted works for
electronic reserves”:

e Instructors are responsible for evalagtion a case-by-case basis, whether the
use of a copyrighted work on elemiic reserves requires permission or
qualifies as a fair uself relying upon the fair use exception, instructors must
complete a copy of th fair use_checklisbefore submitting material for
electronic reserves.

¢ Inclusion of materials on electronic reses will be at the request of the
instructor for his or her educational needs.

e Materials made available on electromeserves should include a citation to
the original source of publication and a form of copyright notice.

e The instructor, library or other unit dfie institution must possess a lawfully
obtained copy of any materiallsmitted for electronic reserves.

e Access to course material on electrongserves should be restricted by
password to students and instructemsrolled in and responsible for the
course. Access should be terminated@m as the student has completed the
course.

e Library reserves staff should check $¢ee whether materials submitted for
electronic reserves aravailable through an electronic database or are
otherwise legally available. If so,aét should provide a link rather than
scanning and posting the material.

e Library reserves staff should delete materials available on electronic reserves
at the conclusionf each semester.

e |Institutions at the University Systewof Georgia will impose no charge to
students for access to magdsion electronic reserves.

109. The 2009 Copyright Current Policy further states:
If you are seeking to use a copyrighted work, you

may have to obtain perssion from the copyright
owner . .. Sometimeshe copyright owner may
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require a fee or imposehwr conditions. You have
to decide if the costral conditions are acceptable . .

Keep in mind that pergsion is not necessary if
(1) your use is within faiuse or another copyright
exception; (2) the work is not protected by copyright
at all; or (3) your use is within the terms of a license
agreement.

The Policy provides links to numerotollective licensng agencies” which
are defined as “organizations meantcantralize copyright ownership information
for their respective industsg]” that may assist ingictions seeking permission
from copyright owners. One such linkkés instructors to the website for the
Copyright Clearance CenterGCC"), and the policy states that “the CCC should be
your starting point if you are looking to tggermission for a text-based work. The
CCC can grant permission for thousandsvofks, many instantly online.” [Ij°

110. The Publishers now criticize the Fdise Checklist. However, it is
clear that before the case was brought, the publishing community, as represented by
the CCC, embraced it.

111. For approximately eight years, evidrough the CCC does not offer any

express guidance to its customers on (me, the CCC website provided a very

similar checklist. (Armstrong; T. Vol. 4t 52; Def. Ex. 14.) The CCC checklist

> The CCC is a copy thatquides licensing mechanisms sgiezilly designed by the publishing

community to foster innovative distribution formgincluding electroniceserves).” The CCC is
financing 50% of thigopyright litigation.
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(Ex. 14), like the 2009 Copyright Policy Chéisk was based on that of Dr. Crews,
GSU'’s expert. The CCC Fair Use Chedkis still accessible today on the same
webpage. (T. Vol. 4 at 52-3.)

112. Although the CCC no longer exmsy promotes its own Fair Use
Checklist, it has provided a White Paperedied to electronic reserves. Def. EX.
906. That White Paper sets forth the CCC’s current position on what constitutes
“Best Practices and Guidelines” for electoneserves, such #éise use of password
protection, taking down the material postgdhe end of the semester, working from
authorized originals, and including copyrighotices. (T. Vol.4 at 78-82.) In
addition, the CCC’s White Paper on “Béatactices and Guidelines” for electronic
reserves recognizes that “most experts” sglvwising a single article or chapter in an
electronic reserves systemithwout reference to any percentage amount. (T. Vol. 4
at 82-83.) Many of the now complainedexicerpts were a chapter or less, which is
exactly what CCC acknowledges as astberactice or guideline. The 2009
Copyright Policy is in keeping with the CCC'’s public statemehtbest practices.”

113. The Court finds that the 2009 Copyrigholicy Fair UseChecklist is an
appropriate and effectivdool for professors to apply in making fair use
determinations. The Plaintiffs have failedprove that the Policy has caused misuse

of the fair case defense.
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V. ATTORNEYS' FEES

114. Section 505 of the Copyright Acl,7 U.S.C. 8 505, grants the Court
power to award both costs and attorsidges to the prevailing party:
In any civil action under this tel the court in its discretion
may allow the recovery of full costs by or against any party
other than the United States an officer thereof . . . .

[T]he court may also awardraasonable attorney’s fee to
the prevailing party as part of the costs.

Such awards are, by statute, whallghin the discretion of the Court.

115. Even so, an award of attorneys’ fagsot available if the plaintiff did
not obtain a copyright registration for thwork at issue prior to the acts of
infringement or within the three montrasitorily provided grace period. 17 U.S.C.
8 412(2).

116. The factors to be considered in attorneys’ fee determination include
“frivolousness, motivation, objective wgasonableness . . ., and the need In
particular circumstances to advance coasations of compensan and deference.”

Fogorty v. Fantasy510 U.S. 517, 534 n.19 (1994). cBuactors, however, must be

considered so as to be “faithful toetlpurposes of the Copyright Act.” Mitek

Holdings, Inc. v. Ace Eng’g Cp198 F.3d 840, 842 (11th Cir. 1999).

117. In Fogorty v. Fantasythe Supreme Court helhat attorneys’ fees

should be awarded in an “evemtded” manner in thdiscretion of the trial court. In
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other words, no longer are courts to gppldifferent standardepending on whether
they are making an attays’ fee award to a plaintiff or a defendant.

118. Defendants are entitled to their atteys’ fees in this case based on a
consideration of compensation. As the Gdwas noted, the present case is the first
to address fair use in the aeadic context as it relates pwofessors and students and
the use of electronic reserves. Defenddrdve funded the wdnvhile address of
such issues for the purpose of judictdtermination and ggance. Moreover,
Defendant GSU has itself borne the cost of likiggation. In contrast, the Plaintiffs’
litigation costs have been borne by thparties -- The Copyright Clearance Center
(“CCC”) and the Association of Americdublishers (“AAP”). Had Defendants not
contested these important issues, spablisher groups and agents would have
simply continued to adopt or amend their fese policies in order to avoid a lawsuit

and without the resulting legal guidarfce.

6 Seehttp://cornellsun.combde/18733 (Cornell and nepaper article detailing

AAP contacting Cornell informing “the Unérsity that the library e-Reserve and
system of posting copyrighted material oalycourse websites weein violation of
copyright law and [AAP] would sue if éhpractice was notgbped”);_see also
http://dukechronicle.com/article/e-resesvraise-copyright-concerns. The Duke
University newspaper, following Cornelguotes AAP Vice President of Legal
Affairs, as stating: “Schos] made basic changes inlipes reflecting things that
were adapted at Cornell,” and “Duke readtdifferently, but mée some changes.
We will continue to watch Dke, and all other universitiesg) make sure they are
abiding by the standards ¢dir use.” Of course, thes“standards” are those as
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119. An award of attorneys’ fees in thisse thus furthers the purpose of the
Copyright Act by allowing this case of first impression regarding academic fair use
to be presented to the Court for determmrati In contrast, the Plaintiffs maintained
this litigation even after the University §gm of Georgia adopted a new copyright
policy that addressed margtaimed concerns and reflected many of the “best
practices” advocated by the CCC -- anoth&ns funding party in this litigation.
Under such circumstances, any request ftoreeys’ fees by Rintiffs should be
denied.

120. Yet further, Defendants are entitledfé®s because the extent of alleged
infringing activity has been exaggerated bwiRtiffs. The original allegations in
this case were for thousands of werland a massive amount of alleged
infringements. Such claims, at best, matdems for publishers not present in this
suit, and at worst, were unsupporteBarly in discovery, Diendants asked for a
complete identification of the allegedfrimged copyrighted works, but did not
receive any such identificatiountil after the close of sicovery and in response to
Defendants’ motion for summary judgnie Once Defendants adopted the new

copyright policy, they proposed a stay of ttase to allow all parties to evaluate its

promulgated by publishersid organizations such as the AAP, a silent funding party
in this case.
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effectiveness. The Plaintiffs refused. Award of attorneys’ fees would deter such
tactics in future litigation.
VI. PLAINTIFFS’ REQUES T FOR AN INJUNCTION

121. Section 502(a) of the Copyright Act authorizes injunctions “to prevent
or restrain infringement of a copyright.™Injunctive relief should be narrowly

tailored to fit specific legal violations."Waldman Publ'g Corp. v. Landoll, Inet3

F.3d 775, 785 (2d Cir. 1994)Broad injunctions alter copight into an engine of

suppression, in contravention of its gdal promote the progress of science and
threatening to encroach on First Amerahvalues. Nimmer on Copyright sec.
14.06[C], at 14-123 to 14-124T'he scope of an injuncih should be no broader than

the infringement. _Se&epner-Tregoe, Inc. v. dadership Software, Incl2 F.3d

527 (5th Cir. 1994); Alcatel US Inc. v. DGI Techs., In¢.166 F.3d 772, 790-91

(5th Cir. 1999). Permanent injunctiorsse not automatic after a finding of

infringement. _eBay Inc. v. MercExchang# C, 547 U.S. 388, 126 S. Ct. 1837, 164

L. Ed. 2d 641 (2006).

122. On May 11, 2011, Plaintiffs filed a statement regarding the injunctive
relief they seek in this case, along with agmsed order, copies of orders entered by
courts in other jurisdictions in casdabat Plaintiffs (incorrectly) argue are

“analogous” to the action bef® this Court, and a copy tiie “Policy Statement on
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Photocopying of Copyrighted Materiafer Classroom and Research Use” (the
“NYU Policy”) adopted by New York Uniersity (“NYU”) on or about May 9, 1983
in connection with the settlemeof litigation in which it wa at that time involved.
SeeProposed Injunctive Relief [Dkt. No. 300].

123. The Court has reviewed Plaiii¢i Proposed Irunctive Relief and
proposed Order and declines to enter@inder on several grounds. First, Plaintiffs’
claims are barred by the doctrine of soigamammunity, and therefore no injunction
may issue against these Defendants. HewrtPlaintiffs’ proposed injunction is
exceedingly overbroad in several respeatsluding with respect to the conduct
enjoined -- both prohibited and required and the personsowered. Further,
Plaintiffs’ proposed injunction seeks tovieathis Court do whaCongress explicitly
declined to do -- give legal effect tbe “Classroom Guidelines,” which Congress
chose not to enact as part of the stautfair use privilege, 17 U.S.C. § 107.
Significantly, outside of stipulated judgments, no court has entered an order
enjoining a litigant to adhere to those i@lines, as would Plaintiffs’ proposed
injunction. And Plaintiffs’ proposed inpction far exceeds even those requirements,
essentially eviscerating the fair use priggde Indeed, Plaintiffs’ proposed Order
does not incorporate the statutory fair psevilege, or refer taor acknowledge the

concept of fair use at all. Rather, it seegksubstitute rigid, bright-line rules for the
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flexible, case-by-case application of tHair use privilege. In light of its
overbreadth, compliance withe proposed injunction walibe extremely difficult,
if not impossible, to administer amige costs to GSU would be unreasonable.

A.  The Proposed Injunction Is Overbroad

124. Plaintiffs’ proposed injunctio seeks to define “GSUe., the party
enjoined, as including, among other persons, “persons acting under [the] direction,
control, or supervision” of any covered person, “inahgdall part-time or full-time
faculty employed by, and students enrolled@BU[.]” (Dkt. 300-1 at 1, { I.A).
Thus, the injunction would enjoin, amoghers, GSU faculty and students from,
among other things, “encouraging or facilitatiragiy copying without permission of
any covered Work®y anyone regardless of whether that third party is or is not
affiliated with GSU. Read literally, the junction would require a GSU student to
monitor and ensure that a non-studerdnid to whom the GSU student lends fifty
cents for making photocopies is not copymgovered Work without permission,
lest the GSU student fall afoul of the “fating” prohibition. An injunction that
could lead to such a rdstis facially overbroad.

125. Similarly, because the injunction jems GSU from “@couraging or
facilitating” any prohibited copying, GSU mnistrators arguably would have to

monitor all faculty and student photocopyiag copiers provided in its libraries to
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ensure that any such copyifedl within the strictly spedied limits. Indeed, because
it eliminates the flexibility inherent in éstatutory fair userivilege enacted by
Congress and applied by courts, theogmsed injunctionwould make GSU
responsible for monitoring every conceivalalict of copying that took place on its
campus.

126. Under the proposed injunction, it even would be insufficient for GSU to
monitor every student's photocopying Haeior and every faculty member’'s
decisions with respect to use of classnomaterials. Plaintiffs’ injunction would
require GSU to give Plaintiffs access toddlits computer systems so that Plaintiffs,
too, could examine each professor’s decisioseeDkt. 300-1 at 5, T VIII.B).

127. The foregoing provisions alone n@er the proposed injunction
problematic on the basis of their overbreadth and impossibility to administer as a
practical matter. The injunction is @v more problematic, however, when one
considers its attempt to wring any flebdb case-by-case application of fair use
principles from the universitgetting, as discussed below.

B. The Proposed Order Seeks Témpose Rigid Rules That Congress
Declined To Incorporate In The Fair Use Statute

128. Plaintiffs’ injunction does not refemee Section 107 of the Copyright

Act or the fair use privilege anywhere withts text. Instead, the only coping that
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would be permitted without perssion is that which fallsvithin the rigid bounds of
the “Agreement on Guidelines for Classm&opying in Not-For-Rofit Educational
Institutions with Respect to Book anBeriodicals,” often referred to as the
“Classroom Guidelines” (see Dkt. 300-1 atf2lll.B.1) -- notably, as modified by

Plaintiffs. (Sead.; see alsad. at | 111.B.2).

129. As noted in the NYU Policy incorpated into the order in_Addison-

Wesley Pub’g Co., Inc. v. New York UnjvNo. 82 CIV 8333 (ADS), 1983 WL

1134 (S.D.N.Y. May 31, 1983) (unreported)e tBuidelines arose from negotiations
between education and publisbiinterests in 1976. Idt *6 n.3. Although they
appear in the legislative history, the Guides are not part of the Copyright Act and

do not have the force of law. See, gMarcus v. Rowley695 F.2d 1171, 1178 (9th

Cir. 1983) (Guidelines “are not conlifog on the court”); see also, e.§regory K.

Klingsporn, The Conferenc®n Fair Use (CONFU) Andhe Future Of Fair Use

Guidelines 23 Colum.-VLA J.L. & Arts101 (Winter 1999) (“the Classroom
Guidelines are not part dhe statutory text. . . .udlges and scholars have since
struggled with the question of hamuch weight to give them.”).

130. Moreover, the Guidelines expresslatst that their purpose “is to state
the minimum and not the mamum standards of educational fair use under Section

107 of [the Copyright Act] H.R. Rep. No. 1476, a8, U.S. Cong. & Admin.
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News 1976, p. 5681; see alisb (“[tjhere may be instances in which copying which
does not fall within the guidelines ...may nonetheless bgermitted under the
criteria of fair use”) 4 NIMMER ON COPYRIGHT § 13.05[E], at 13-96 (Matthew
Bender, Rev. Ed.) (courts may decide wWieeta use that exceeds the Guidelines may
be fair use and whether a use that ithw the Guidelines may exceed fair use;
courts must balance the interests involved).

131. Here, Plaintiffs’ injunction would dagrecisely what the Guidelines
themselves decry -- establislda factomaximum for the amourdf copying without
permission, regardless of the applicationtié fair use doctrine. That is, the
Guidelines’ brevity requirement, as incorpated in the injunction, permits a copy of
only 10 percent or 1000 words of a prosekyavhichever is less. In many cases,
therefore, the 1000-word restriction will iee effective limit, which may prohibit
copying even the one page of a workmpited in other inynctions relied on by

Plaintiffs. SeeBasic Books, Inc. vKinko’s Graphics Corp.No. 89 CIV. 2807

(CBM), 1991 WL 311892 (S.D.N.Y. Octl6, 1991) (unreported) [Dkt. 300-2];

Princeton Univ. Press v. khigan Doc. Svcs., Inc99 F.3d 1381 (6th Cir. 1996);

(Dkt. 300-3).
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C. The Proposed Order Seeks Tolnclude Additional, Unprecedented
Strictures That Exceed EvenThe Classroom Guidelines

132. Further, the proposed injunctioreeks to modify the Guidelines to
render them even more restrictive. Fitsie “cumulative effect” limitation in the
Guidelines -- which limits the total numbef excerpts that can be made without
permission -- would be enforced acrdbg entire institution under the proposed
injunction, not simply pecourse/class term, as the i@elines provide. (SeBkt.
300-1 at 2-3, 1 1ll.B.1; see. at 8).

133. Second, the proposed injunction addeestriction that does not appear
in the Guidelines, providing that copiesde without permissn may not “comprise
more than 10% of the total reading hgther assigned, required, suggested,
supplemental, or otherwise) for a particular course.” &d3, 1 111.B.2). Here,
again, the flexible principles of the fair use doctrine are jettisoned altogether.
Instead, this provision is intended to enstima 90 percent of each class’s readings
would be provided through pthased works or copies for which permission fees
were paid, regardless of whether evergfessor is otherwise fully in compliance
with the Classroom Guidelines’ requirement and certainly regardless of whether
the uses would be protected underfthieuse privilege in any event.

134. The additional restrictions in Pldifis’ order that extend beyond even

what is contained in the Guidelines arsigaed for a single purpes to increase the
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permission fees to be collected by Pldiatior Plaintiffs’ licensing agent. As
discussed below, this is merely one o thays in which the proposed order would
impose unreasonably high, potentigiphibitive, costs on Defendants.

D. Compliance With The ProposedOrder Would Be Prohibitively
Expensive

135. The administrative costs alone aomplying with the proposed
injunction would be enormougcluding monitoring, record-keeping, reporting, and
notice and educational requirements. Ahdse costs do not reflect that greater
volume of permission fees that necessawiguld be required as a result of the
imposition of the Classroom Guidelinesd Plaintiffs’ proposed modifications
thereto. Such costs could approach a lavelhich institutions of higher education
deem it infeasible to provide EReserves, uLearn, faculty websiteirse websites,
or other systems that fulfill the institahs’ educational mission.Such a result
would be in direct contravention ofetpolicy underlying the Copyright Act. Sé&&
U.S.C. § 107 (“the fair use of a commted work, including such use by
reproduction in copies . . . for purposeslsas criticism, comment, news reporting,
teaching (including multipleapies for classroom use), scholarship, or research, is

not an infringement of copyright”).
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E. The Authority On Which Plaintiffs Rely Is Inapposite
136. Along with their proposed injunctiorRlaintiffs submitted copies of
injunctions entered in three cases, thesfattwhich are markedly different from this

case:_Basic Books, Inc. v. Kinko’s Graphics Cpho. 89 CIV. 2807 (CBM), 1991

WL 311892 (S.D.N.Y. Oct. 16, 1991) (wported); Princeton Univ. Press v.

Michigan Doc. Svcs., Inc99 F.3d 1381 (6th Cir. 19969nd_Addison-Wesley Pub’g

Co., Inc. v. New York Uniy.No. 82 CIV 8333 (ADS), 1983 WL 1134 (S.D.N.Y.

May 31, 1983) (unreported).
137. As an initial matter, in each ohase cases, the only defendants at the
time that the courts entered the injunctiovere commercial, feprofit copy shops.

SeeBasic Books1991 WL 311892, at *1: Princeton Univ. Pre88 F.3d at 1381;

Addison-Wesley 1983 WL 1134, at *1. As Plaiiffts note, NYU was a named

defendant earlier in the Addison-Weslegse, and the injunction incorporated the

NYU Policy that NYU adopted on or aboMiay 9, 1983. Notalyl that policy was
adopted and issued “as part of gettlement” of that case. (Sekt. 300-5 at 5).

138. Indeed, the injunction issued in Addison-Wesiegs itself a consent

Order and Final Judgment, in which thertjgs stipulated to the scope of the

injunctive relief. _SeeAddison-Wesley 1983 WL 1134, at *1 [Dkt. 300-4 at 1].

Similarly, the injunction issueth Princeton University Presgas a stipulated order,
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the scope of which was agreéal by the parties as paof the settlement of that
action. (Sedkt. 300-3 at 1). There is no indtean what consideteon, if any, was
exchanged in connection with sefitlent of those prior actions.

139. Of the authority on which Plaiiffs rely, only the Basic Booksrder

was not a consent judgmenttered in connection with #&ment, and that order is
much more circumscribed than Plaintiffsoposed order. And the order issued in

Princeton University Press essentially the same #sat issued in_Basic Books

(See Dkt. 300-3 at 2-3). Neither attempts to incorporate the Guidelines like
Plaintiffs’ proposed order.

140. Further, even in_Addison-Wesleythe single instance where an

injunction refers to the Classroom Guidelsn the NYU Policy expressly states that
“[tlhe doctrine of fair use may now drereafter permit specific photocopying in
certain situations, within limitations, beyoridlose specified in the Guidelines.”

Addison-Wesley 1983 WL 1134, at *6. Indeed, the NYU Policy further notes that

the introductory statement to the i@elines states, among other things:

The purpose of the following guililees is to state the minimum
standards of educational faireusnder Section 107 of H.R. 2223.
The parties agree that the conditions determining the extent of
permissible copying for educatidnaurposes may change in the
future; . ...

Moreover, the following statement of guidelines is not intended
to limit the types of copying peiitted under the standards of fair
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use under judicial decision and which are stated in Section 107 of
the Copyright Revision Bill. Tére may be instances in which
copying which does not fall withithe guidelines stated below

may nonetheless bernpatted under the criteria of fair use.

Id. at *6 n.3. Notably, Plaintiffs’ pragsed injunction does not carry any such

acknowledgement concerning fair use. (§eeerallyDkt. 300-1). Thus, Plaintiffs’

assertion that the NYU Policy operates Similar fashion” toParagraph 111.B of
Plaintiffs’ proposed injunction (Dkt. 300 3} is incorrect; Plaintiffs’ injunction
seeks to eliminate any apgdition of the flexible approach that Congress adopted
with respect to fair use in favor of rigid strictures that Congress did not adopt.
For all the reasons stated herein,@oeirt denies Plaintiffs’ request for an

injunction, and declines to entelaintiffs’ proposed injunction.
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