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PRELIMINARY STATEMENT

Defendants’ proposed findings of faatd conclusions of law highlight the
serious inadequacies of their attemptedudae and other defenses and reinforce
the propriety of Plaintiffs’ proposed injutinee relief. In addition to attempting to
resurrect the same sovereign immuiigéfense the Court has already rejected
twice, Defendants try to derail a muj on the merits by mounting a frivolous
attack on a number of the represenatiorks in issue, challenging their
originality and ownership.

When they finally do reach the nits, Defendants advance a highly
selective and grossly distorted analysis afdiae law that pays mere lip service to
the critical elements thateigh against fair use — such as nontransformativeness
and effect on market — while erronelyuglying on the non-profit educational
purpose of the challenged conduct aswetre dispositive, which it is not. They
also strain to defend the 2009 copyright policy despite a trial record that
overwhelmingly proves its utter ineffecéimess in reforming the practices that
gave rise to this lawsuit. None thiese misguided arguments should alter the
conclusion that GSU is infringing Plaintiffisopyrighted works, and that injunctive

relief is warranted.
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The 2009 Copyright Policy

Undoubtedly because of the fundamemtabkness of their fair use defense,
Defendants’ merits defense focusesVily on the attributes of the 2009 GSU
copyright policy in the apparent hope tiia Court will pay more attention to a
litany of irrelevant procedural rules thanthe law of fair use.Indeed, Defendants
go so far as to urge the Court to igaevhatever infringements it may find on the
ground that the policy reflects a good-fadtfiort at legal compliance that
supposedly has led to a redudeddence of infringementsSeeDefendants’
Proposed Findings of Fact, Docket No. 410 (“Def. PFF”) § 3.

The trial record squarely refutdse most basic assertions made by
Defendants as to the core attributeshef policy. For example, Defendants claim
that the policy is an “appropriate aaffective” one that has “resulted in
considered and legally correct fair uwsterminations.” Def. PFF § 1. But
Defendants freely admit that the policylelgates fair use decisions entirely to
faculty members without any independewmaluation of those determinations by
GSU library staff or anyone els&eeDef. PFF {1 52, 98. The record evidence
(recounted at 1 203-222 of Executive Summary and Plaintiffs’ Post-Trial
Proposed Findings of Fact, DocketNd09, 412 (“Pl. PFF”) and 1 147-169 of

Plaintiffs’ Post-Trial Proposed Congalwns of Law, Docket No. 409-6 (“PI.
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PCL")) proves that this transfer obpyright compliance obligations to GSU
faculty predictably resulted in compddy uninformed affirmative fair use
decisions by the faculty as to eachlué 75 representative infringements based
solely on GSU'’s biased Fair €hecklist (the “Checklist”).

Defendants further and basgsly maintain that the Checklist — which is “to
be used as a tool by faculty membersvtok through an evaluation of fair use
guestions” and is required to be filled out and retaisedef. PFF 1 56, 88-90)

— has proven to be “competeand balanced” in assisting faculty in making fair use
determinations, indeed, is “more cautiousrtimecessary about the exercise of fair
use.” Def. PFF 1 1, 171. These contardiare belied by the slanted construction
of the Checklist itself, with its many deviations from basic copyright and fair use
principles éeePl. PCL 11 146-69) as well as by a trial record replete with
conceded violations of the policy by facultgno failed to timelyfill out and retain
copies of the checklistsSeePl. PFF 11 208-12. Moreover, Plaintiffs have proved
that the factual predicates for these ags@s, in particular the asserted oversight

by both the GSU library and univésscounsel, are non-existenBeeDef. PFF

19 98-99 (conceding lack of active oversight by GSU library staff); Pl. PFF Y 189-

91.
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Other supposedly salutary attributdghe 2009 policy cited by Defendants

are also belied by the tlieecord. These include:

The assertion that it is meanintijureinforced with “educational
programs” (Def. PFF | 1), notwithstanding a trial record that
demonstrates the paucity of educational support provided to faculty
(who regarded what little was offefas strictly voluntary and, as a
rule, ignored it). Pl. PFF § 203.

The claim that the policy was dertvén significant part from that of
Columbia University (the legalitgf whose policy is not at issue)

(Def. PFF { 45), notwithstanding G3Bubstantive revisions that
removed a number of statements in the Columbia policy intended to
apprise faculty of significant limitations on fair use of copyrighted
works for teaching purpose&eeTrial Transcript Volume 13, Docket
No. 396 (“6/3 Tr.”) 106:8-112:14 (Crews).

Particularly remarkable is Defendangssertion that “the effectiveness of

the 2009 Copyright Policy is reflectedtime diminishing number of alleged

infringements” because “only” 75 instanadgnfringement of the three Plaintiff

publishers’ works during the three represgine academic terms were the subject

of the trial. Def. PFF q 3. This astehing premise — that copyright infringements

ought to be legally excused providee ttlefendant can demonstrate that it is

infringing somewhat fewer of a plairts works over time — finds no support in

the law.

904437.1
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the 2009 policy has brought about a maghil diminution in infringing activity.

If anything, Plaintiffs’ ability to document such a large volume of infringements
during only these terms (two of therricated) speaks to the large number of
ongoing infringements at GSU.

Fair Use

Defendants fare no betterttvtheir gloss on fair use law and its application
to the alleged infringements. Thagknowledge that concepts such as
transformativeness and potetior market harm are important to the fair use
analysis, particularly if the challengedaptices were to become widespread, but
they then disregard these fundamental@pies in their analysis because they
sharply cut against finding the systemationtransformative copying at GSU to be

fair use. Instead, Defendants try to skwrcuit a proper four-factor analysis by

! The Court properly rejected Defendargttempts at trial to, on the one hand,
systematically object to Plaintiffs’ proffe demonstrating persistent infringement
over time while, on the othéand, themselves be peattad to show an alleged
diminishing number of ifningements over timeSeeTrial Transcript Volume 12,
Docket No. 395 (“6/2 Tr.”) 95:10-97:19.

2 What is more, the recodemonstrates that Plaintiffs represent only a small
percentage of the total ademic publishing marketSeePIl. PFF § 170; Trial
Transcript Volume 3, Docket Nd01 (“5/19 Tr.”) 33:2-34:20 (Pfund). The
infringements experienced by Plaintiffedikely but the tip of the iceberg in
relation to overall infmging behavior by GSUSeeJX 1, 2, 3; Trial Transcript
Volume 4, Docket No. 402 (*5/20 Tr.”) 11111-112:1 (Dimsdale); Trial Transcript
Volume 11, Docket No. 402 /1 Tr.”) 152:1-6 (Burtle).
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seizing on, and atrtificially inflating thegmnificance of, the statory references to
“teaching” and “nonprofit educational gposes,” while avoiding any meaningful
analysis of Factors 3 and 4. Defendahtsstignore or misrepresent case law that
undercuts their unfounded effort to pldeducation” and “learning,” uncoupled
from the creation of new woskof authorship, at theelrt of fair use, while
ascribing undue significance to dictuma single footnote in a factually
distinguishable Supreme Court parody case.

For Defendants, Factor 1 reduces to the fact that “the purpose and character
of the use is for nonprofit, educatiomqalrposes,” (Def. PFF § 4) without regard to
the more significant fact that the challengesgs here are not transformative. They
would place conclusive weight under Fa@awn the conclusion that “the works at
iIssue are fact-based;jd() without acknowledging the undisputed creative
elements of the works, which the Eletteircuit and other courts have found
significant in cases involving comparable works of nonfiction.

Defendants’ Factor 3 analysis cesten the irrelevant — and misleading —
statistic that thaverage amounf the 75 takings is approximately 10% of the
books involved (before being conveniently adjusted downward to eliminate the
copying by the two most egregious infrimgle Defendants claim this amount of

copying somehow is “[ijn keeping wittecent Supreme Court precedent” and
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“appropriate for the favored purposeteéching.” Def. PFF § 4. Nowhere,
however, do Defendants:

o cite any law that might validatefair use analysis based solely upon
an averaging of the length of individual infringements;

o attempt to apply Factor 3 on a work-by-work basis;

o discuss the fact that many takingmnstitute 100% of the author’s
contribution to an edited volume;

o attempt to square this strictly vohe-based fair use litmus test with
their own policy’s (as well as thedwn expert’s) recognition that
there is no quantitative fair use safe harbor;

o address the impact of the aggregation of Plaintiffs’ works with the
unauthorized takings of works of other publishers; or

o discuss theualitativesignificance of the takings, virtually all of
which were attested to be important and even “necessary” to the
pedagogical purposes of the professors.

Equally flimsy is Defendants’ Factdranalysis, which ignores the plenitude
of evidence demonstrating harm to therkeafor Plaintiffs’ works (which are
targeted at colleges and universitiegPl. PFF 1 256-80) and which fails to
address the obvious devastating impacdPtantiffs’ businesses that would ensue
if GSU’s practices were to becomethorm nationwide at the thousands of
schools that use online course readirgays. Defendants also (incredibly)
guestion the existence of a viable pesions market, even though they have
stipulated that such market existssgeStipulated Fact 95 ttached as Exhibit E to
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the Consolidated Pretrial Order, enteiay 2, 2011, Docket No. 280), and even
though the cases make clear that the prosdeaddverse impact on this market is as
relevant to Factor 4 harm as is haobook sales. Téhnotion pressed by
Defendants that the copying at GSU nsaynehow have a npbsitive impact on
Plaintiffs’ market by meaningfully stimating book sales is both legally incorrect
and factually baseless.

Finally, the suggestion that GSU prs$ers would discontinue use of the
works if their students were faced withypeg permissions fees as low as several
dollars lacked all credibility. Defendts’ unwillingness to pay the customary
price is not a factor in the fair use analysis, and it certainly does not indmor
of fair use. In any event, the redaeestablishes that GSU has long paid
permissions fees for the same copyrghinaterials whemade available as
coursepacks and coulidy as little as $3.75 per studepér academic yeagain
lawful access to a repertory of sometmillion academic works, including those

published by two of the Plaintiffs.

® The works of the third BlIntiff are available foelectronic licensing on a per-
work, transactional basis comparableéhiat GSU has used to obtain licenses for
coursepacksSeeP|. PFF  43-47, 76.
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There is no record evidea that complying with copyright law in relation to
ERes and uLearn practice would create amyue hardship on GSU or its student
body. In fact, President Becker affirmtzht if GSU were required to pay
permissions for the copying activities involviedthis lawsuit, it would find a way
to do so — most likely in thierm of a student chargeSeePl. PFF § 115.

In sum, a full fair use analysispreducted by following the straightforward
dictates of the case law and applying therthe trial recordone-sidedly compels
the conclusion that GSU has infringgabn Plaintiffs’ rights and that Defendants
have the legal responsibilitg undertake appropriate redial measures finally to
bring these infringements to a halt.

Injunctive Relief

The injunction Plaintiffs have propas®ased on the Classroom Guidelines
and other influential guidelines is natended to be a flause referendum
purporting to define the outer limits ofifaise in the educational setting as an
abstract matter. Rather, it repgass a reasonable and administrablaedial
decreeto govern copyright compliance an institution that has engaged in
rampant infringement and has demonstrated its unwillingness to impose any
sensible restrictions on itself. It also should be recognized that the proposed

injunction merely defines vt can permissibly be usedGSU’s ERes and uLearn
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systemswithoutpayment or permission. Forassexceeding the stated fair use
parameters, GSU need only pay the stesh@aice for permissions as it already
accustomed to doing when disseminatingrse reading materials in their more
traditional formats.

ARGUMENT

l. PLAINTIFFS HAVE SATISF IED THE FORMALITIES OF
ORIGINALITY AND OWNERS HIP FOR EACH OF THE
CONTESTED WORKS

Defendants argue that Plaintiffs haveed to demonstrate the originality of
their foreign-published works and workgjigtered more than five years after
publication, and likewise failed to demoradtr their ownership of certain other of
the representative work§eeDefendants’ Proposed Conclusions of Law, Docket
No. 411 (“Def. PCL") 11 38-41, Def. PFF 183-98. Even were one to credit
Defendants’ meritless effort to idemntipurported infirmities, Defendants do not
dispute that Plaintiffs have satisfiedthrequisite formalities to establish a prima
facie case of copyright infringement for at least 25 of the works (representing 34
total infringements).SeeDef. PCL { 44. If this case weto be adjudicated based
solely on these infringements, Plaintif®uld still be entitled to the relief they
seek. SeePIl. PCL 11 183-88. In albgous cases involving the ongoing

infringement of plaintiffs’ copyrightedorks, courts have awarded relief —

904437.1
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including injunctions against future infringementsaal of those plaintiffs’ works
— based on evidence as to farrmbmited numbers of worksSee, e.gAm.
Geophysical Union v. Texac60 F.3d 913 (2d Cir. 1994case tried based on
copying of eight articlesPrinceton Univ. Press v. Michigan Document Servs.,
Inc., 99 F.3d 1381, 1384-85 (6th Cir. 1996é)leging infringement of six
representative bookdpasic Books, Inc. Kinko’s Graphics Corp.758 F. Supp.
1522, 1526 (S.D.N.Y. 1991) (alleging twelve instances of infringeméad), & S.
Co, Inc. v. Duncan744 F.2d 1490, 1499 n.17 (1Xir. 1984) (upholding this
Court’s authority to issue an injuncti@adressing all plaintiff works, including
“unregistered works,” based amfringement of a single workpPac. & S. Co., Inc.
v. Duncan 618 F. Supp. 469, 471 (N.D. G&85) (Evans, J.) (enjoining the
copying of any of plaintiff's broadcast news programs).

Defendants’ effort to trivialize themagnitude of the unlawful activity —
whether measured as “merely” 34 inffements over three terms or “only” 75
infringements — by reference to the sappd absence of evidence of similar
infringements across the rangeotiier GSU course offeringsdeDef. PCL 1 43,
46) is both misleading and irrelevardefendants haveumpeted the uniform
treatment ofll ERes book takings as fair use3eePl. PCL  3; Deposition of

Mark P. Becker, Docket Nos. 31868 (“Becker Dep.”) 65:5-10 (videotaped
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deposition played in Court, Trial Transcript Volume 8, Docket No. 406 (“5/26
Tr.”) 9. Itis not surprising, therefey that GSU has paid not even a penny in
permissions fees for any EReses since at least May 2008eePI. PFF § 131.
Consequently, the inference that Defendardald ask the Court to draw — that all
ERes and uLearn postings other than ¢hmamplained of by the Plaintiffs are
copyright-compliant — is utterly impladde. Moreover, in accordance with the
Court’s directive, this case was ttien the premise that the infringements
identified on JX 5 were to be deemegnesentative of current practice at GSU,
and Defendants have pointed to nadewnce that warrants abandoning that
stipulated understanding.

In any event, Defendants’ efforts to cast doubt on whether Plaintiffs have
demonstrated the originality of foreign vis and works registered more than five
years after publicatiorséeDef. PCL  38-40, Def. PFF {1 183-86) as well as on
whether Plaintiffs have demonstrated ownership of certain other works (or excerpts
of works), are unavailing. For the ninetegorks registered more than five years
after publicationgeeDef. PCL | 38, Def. PFF1B5), Defendants are simply
wrong that these works “are not entitledthe typical presumption that the facts
as stated in the registration certificate (utthg that the work is original and that

the registrant owns the work) are trugeeDef. PCL { 37.

904437.1
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Under 17 U.S.C. 8§ 410(c), “the evidemyiaveight to be accorded” to a
certificate of registration made aftevdiyears remains “within the Court’s
discretion,” and courts routinely exercisech discretion and adopt a presumption
of copyright validity. Seelifetime Homes, Inc. v. Residential Dev. Cosi0 F.
Supp. 2d 794, 801 (M.D. Fla. 2007xt{ending 17 U.S.C. 8 410 presumption
beyond five years where defendants “hajd{ pointed to any evidence indicating
that Plaintiffs’ certificate of registration is not validitichael Grecco Photog.,
Inc. v. Everett Collection, Inc589 F. Supp. 2d 375, 381-82 (S.D.N.Y. 2008)
(extending presumption where defendartsred no evidence to show certificates
were invalid and where there was “clesable evidence,” including license
agreements, demonstrating plaintiff's ownershifyyyman Design, Inc. v. Golden
Treasure Imps., Inc275 F. Supp. 2d 506, 515-16 (S.D.N.Y. 20QBS. Media
Corp., Inc. v. Edde Entm’t, Inc40 U.S.P.Q.2d 1581 (S.D.N.Y. 1996ge als®
MELVILLE NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT (2010)

8§ 12.11[A][1]. Defendantkave offered no reason why that approach is not

appropriate heré.The wealth of evidence asttee validity of Plaintiffs’ claims

* As Professor Nimmer explains, absernmsaeason to believe Plaintiffs’ works
were copied from a prior source — evidetita is absent here — extending the
prima facie presumption is entirely reasblea “To require plaintiff to prove his
(or his predecessor author’s) originakiither than requiring the defendant to
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(summarized below and detailed, on akvby-work basis, in Appendix A to
Plaintiffs’ Post-Trial Proposed Findings of Fact) establishes ample basis for
presuming that the copyright for eachPlaintiffs’ works is valid.

A. Plaintiffs’ Works Are Clearly Original Under Fest Without the
Need for Author Testimony

The trial record and documentary estite clearly establish the originality
of Plaintiffs’ works registered outsidke five-year window, as well as of those
works protected under the Berne Convemtivithout a U.S. registration, even
without the presumption that flows from the registration certificates. Indeed, the
Court has already so indicate8eeTrial Transcript Volune 15, Docket No. 398
(“6/7 Tr.”) 7:11-12 (“Well, | think it is clear that all of the items are
copyrightable.”). Bothhe law and the evidencda@uced by Plaintiffs fully
support that conclusion.

The Supreme Court has held witlspect to copyrightability that “the

requisite level of creativity is extremdiyw; even a slight amount will suffice.”

prove lack of originality would, it is said, impose upon the plaintiffs ‘an impossible
burden’ in that he would be requiramprove a negative (i.e., that he diok copy

from any other source). For this reaseven with respect to a registration
certificate not obtained before or within fiyears after first publication of a work,

a court exercising the discretion reposed would usually be well advised to
adhere to the rule under the 1909 Act according such certifigabana facie
presumption, absent circumstances thltmt question the reliability of the fact
contained in the certificate.” INMER, supra 8§ 12.11[B][1][a] at 12-204.1.
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Feist Publ'ng, Inc. v. Rural Tel. Serv. Co., Ii£99 U.S. 340, 345 (19919ee also
Montgomery v. Nogdl68 F.3d 1282 (11th Cir. 1999) (samepMER, supra

8§ 2.01[B], 3.04[B][2][b] (noting thaFeist“invalidates the copyright only in the
most banal of works, such as the white pages of a phone book.”). It is obvious
from the face of Plaintiffs’ works — each which was entered into evidence and is
available for the Court’s review — that they easily surmount the low originality bar
established b¥reist Every one of Plaintiffs’ workes a work of scholarship that
discusses, summarizes, analyzes, ard#ecribes the topic at hand through the
author’s original expressiorSeePl. PFF § 235 (summarizing testimony as to the
creative contribution of Plaintiffs’ works$ee alsdlrial Transcript Volume 1,
Docket No. 399 (“5/17 Tr.”) 29:13-17 (Cduwbserving that a research-based work
of scholarship “involve[s] qualitative choiceg the researcher such that it would
be hard to say it's not creative”).

Consistent with the viewxpressed by the Courttaal, and contrary to
Defendants’ unfounded assertioss€Def. PFF { 183-84; Def. PCL 1 95), the
presence of “factual information” and ttiparty or public domain material in
Plaintiffs’ works — whether discussed, deised, analyzed, or even just quoted —
does not alter the conclusion that the veoake copyrightable, even as to those

pages on which such information is fourtseeBerg v. Symons93 F. Supp. 2d
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525, 540-41 (S.D. Tex. 2005) (acceptisection 410(c) presumption of
copyrightability despite fact that work incorporated “previously established”
ideas);CJ Prods. LLC v. Concord Toys Int'l, IndNo. 10-CV-5712, 2011 WL
178610, at *3 (E.D.N.Y. Jari9, 2011) (extending presymion beyond five years
and explaining that “the mere preseont®ther similar products does not undercut
the legitimacy of plaintiffs’ copyrigis” and “certainly does not rebut the
presumption of validity”).

Plaintiffs’ works obviously are notmsiply compilations that gather and
reproduce preexisting materigbee, e.g.Trial Transcript Volume 7, Docket No.
405 (“5/25 Tr.”) 36:11-40:16 (Kim) (acknowledyj that the “ideas” and “content”
of third parties discussed in Plaintiff viks are presented through the “expression”
of Plaintiffs’ authors); 6/1 Tr. 97:18-98:1Buffield) (describing the value of the
author’s analysis and synthesis of subject matter).

Even if Plaintiffs’ worksdid merely select third-pey material and quote it
verbatim, the workstill would be copyrightable ampilations — and Defendants
still would be liable for copying the crea elements of those compilationSee
Feist,499 U.S. at 348 (“even a directory tltaintains absolutely no protectable
written expression, only facts, meete ttonstitutional minimum for copyright

protection if it features an origahselection or arrangement.g¢cordTrial
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Transcript Volume 10, Docket N893 (“5/31 Tr.”) 61:15-62:17, 63:2-18
(Kruger)? That Plaintiffs’ worls may compile and discupsior research is thus
irrelevant, and it is, accordingly, not necegda address, on a page-by-page basis,
Defendants’ contentions as to which pade or do not contain “primarily factual
information and information from others’ wks” or public domain material. Def.
PFF 11 183-84. The bottom line is cleant a single infringement claim as to
those works identified by Defendants in paragraphs 183 and 184 of their Proposed
Findings of Fact is compromised by the inclusion of third-party informétion.

The suggestion that Plaintiffs faileddarry their burden of establishing
copyrightability because they did not caktactual authors to testify as to the
creative process (Def. PCL § 39-40) shaleslengths to which Defendants will go

to avoid a reckoning on the merits. €Fa is no such legal requirement, and

> Unlike patents, copyrights do nequire novelty to be validSeeFeist 499 U.S.
at 345 (“Originality does not signify novelty; a work may be original even if it
closely resembles other works”); Nimmeupra,8§ 2.01[A] (“The copyright
requirement of originality is to be coasted with the patent requirement of
novelty. . . . [A] work will not be deniedopyright protection simply because it is
substantially similar to a work previougbyoduced by others, and hence, is not
novel.”).

® In the rare instances in which Plaffgi works include some entire pages that
simply reproduce third-party or public-domanaterial verbatim, Plaintiffs have
removed those pages from the pagants in their allegationsSeePl. PFF App. A

at 2, 6,8, 12, 14, 43, 45, 47, 49, 51, 64, 66, 76, 80, 82, 118. The impact of these
deductions is negligible, and the couatsnfringed pages remain significant.
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Defendants fail to cite a single case suggesting thér€isurts clearly can, and
do, make such determinatiobased solely on review of the works in question.
See, e.gleeds Music Ltd. v. RohiB58 F. Supp. 65@53-59 (S.D. Ohio 1973)
(rejecting allegation that copyright in Plaintiff musical was not copyrightable
because pirated from a preexisting sttwgsed on the court’'s own examination of
the works rather than affidavits from authors).

Moreover, the record as it standdlyfisupports the conclusion that
Plaintiffs’ works are original to theauthors and are not, as Defendants imply,
“copied from other works.” Def. PCL3b. Most obviously, the contract for
every single workdentified by Defendants as laokj proof of originality contains

a warranty from the author that the work does not infringe any existing copyrights;

" The authorities Defendants dibecon the originality issueséeDef. PCL { 40)
offer scant support for the proposii®for which they are offered.atin Am.

Music Co. v. Archdiocese of San Juathaf Roman Catholic & Apostolic Church
194 F. Supp. 2d 30 (D.P.R. 2001), involverethsongs that were registered with
the U.S. Copyright Officenot foreign works lacking registration (the target of Def.
PCL  40).1d. at 35-37.Ward v. Nat'| Geographic Sog'208 F. Supp. 2d 429
(S.D.N.Y. 2002)Clarus Transphase Scientific, Inc. v. Q-Ray, IhNn. 06 C 4634,
2006 WL 4013750 (N.D. lllOct. 6, 2006), antMorelli v. Tiffany & Co, No. Civ.

A 00-1961, 2001 WL 179898 (E.D. Pa. Jan. 10, 2001), all involved instances
where the Copyright Office denied regaton requests; they did not involve
foreign works that lacked a registratibecause of Berne Convention protections.
Finally, Plaintiffs have been unalie confirm that 8§ 7.16[B][1][c] of NMMER ON
CoPYRIGHT actually exists.
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indeed, most go so far as to state thatwork is “original” to the author. For

example, many of Cambridge’s contracts contain the following clause:
The Author hereby warrants to thgrfslicate that the Work is original
in them; has not been previdppublished in book form; [and]

contains nothing that is in amyay an infringement of any existing
copyright . . ..

PX 135 { 15 (contract fovlore Grammar Gam@$ This alone should settle the
matter or, at the very least, shift therden to Defendants to point to some
evidence that these warratiare not truthful (which they have not done).

But that is not the only evidenceiaflependent creation. Each Plaintiff
representative testified in detail about fheer-review and editing process to which
every book Plaintiffs publish is subjecte8ee Pl. PFF {1 26-34. Cambridge’s
Mr. Smith, for example, described the lirmonth (and often multi-year) process
whereby Cambridge editors, themselvegegts in particular fields, solicit and
review proposals from authors, send the proposals and manuscripts to outside
experts for review, review the peer-revi@edback with the authors, and work
closely with the authors to revise theiorks based on the feedback. 5/17 Tr.
58:20-64:1see alsad. 61:5-7 (“We’re asking other scholars to look at this

proposal or manuscript and tell us doas thake an important contribution to

® The contracts for each Plaintiff work meeidentified, work-by-work, in Appendix
A to Plaintiffs’ Post-Trial Proposed Findings of Fact.
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learning and scholarship . . . .”). MBichman of SAGE and Mr. Pfund of Oxford
offered similar testimonySeeTrial Transcript Volume 2, Docket No. 400 (“5/18
Tr.”) 62:10-67:16 (Richman) (noting, among other things, that SAGE solicits
manuscripts to address topics that haotbeen previously addressed by other
scholars); Trial Transcript Volume Bocket No. 401 (“5/19 Tr.”) 45:7-47:25
(Pfund)? It is inconceivable that a book thafs merely copied from some prior
source and not independently created coufdthis painstaking editorial and peer-
review gauntlet without being detected hat nearly every GSU professor
identified Plaintiffs’ works as being “nesgary” to their teaching purposes further
indicates that they are origih were they mere slavistopies of prior works, the
professors could have used the prior works insteaelePl. PFF 11 24, 233;
accordNIMMER, suprg 8 2.01[B] at 2-13 (“[I]Jt m& be concluded that if any
author’s independent efforts contain stint skill to motiva¢ another’s copying,

there isipso factoa sufficientquantumof originality to suppd a copyright.”). In

® Nearly every book at issue contains a preface or acknowledgements page where
the author discusses this writing/editimgpcess and his/her work refining and
revising the work, thanks colleagues wiead and commented on the manuscript,
and explicitly identifies the sources thiird-party material in the book (as
distinguished from the author’s own contribution). Many of the books also contain
an editor’s preface whethe editor describes thewend unique contribution

made by the book to the existing literature on the subfeeg, e.g.PX 53 at xi;

PX 147 at iv.
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light of this evidence, Defendants’ assertions at Def. PFEB%IB6 and Def. PCL
19 38-40 should be disregaddeDefendants have fadg¢o show that any of
Plaintiffs’ works are not original and thus not copyrightable.

B. Plaintiffs Have Demonstrated Ownership of Their Works

Defendants’ contention that Plaintifieve failed to demonstrate ownership
of eleven works identified at Def. PCL41 and Def. PFF {1 188-98 is also wrong.
Appendix A to Plaintiffs’ Post-Trial Proposed Findings of Fact compiled the
evidence related to eachtbiese works, but for th@nvenience of the Court we
reprise that evidence hegpecifically as it relates tlaintiffs’ ownership of the
eleven works challenged on this basis:

o The SAGE Handbook of Qualitative Resedgid edition) (pp. 733-68);
Inside Interviewing: New Lenses, New Concépms 415-28)Handbook of
Feminist Research: Theory and Pragip. 71-106)Handbook of Narrative
Inquiry (pp. 35-75): SAGE'’s copyrighegistration certificates for these
works (each filed within five years of publication) establish a presumption of
SAGE'’s ownership, including to the identified contributions, which
Defendants have not retbed with any evidenct. PX 282, 295, 247, 261.
In addition, Ms. Richman testified that “we have a policy that states that
every contributing author must sign an agreement with us.” 5/18 Tr. 64:24-
65:4 (Richman). For thdandbook of Narrative Inquir{pp. 35-75), SAGE
produced an assignment from the jointhawm of the identified excerpt, Jean
Clandinin.

19 As discussed above, Defendants’ tedyavily on the section 410(c) presumption
(or lack thereof) in attacking Plaintiffs’ showing of originality; obviously they
should not be able to disclaim the presumption when it cuts against them.
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Behavior, Society, anduclear War, Vol. Ipp. 8-15, 19-48):Oxford owns

the work by virtue of its contract with the author, the National Academy
Press for the National Academy of Sciences. PX 360. Oxford’s certificate
of registration (filed within five yearsf publication) states that the National
Academy Press is the “author for hokentire book” and establishes a
presumption of ownership, including aership of the contributions (which
are part of the “entire book”), thhis not been rebutted. PX 361.

Film Language: A Semiotics of the Ciner@xford’s registration certificate
(filed concurrently with publication) eates a presumption of ownership of
the English translation which GSU had nebutted. In any event, Oxford’s
contract with the foreign publisher th@awns the work, which is in evidence,
grants Oxford exclusive rights in the English translation. PX 391, 393.

A World of Babies Defendants do not appear to dispute that Cambridge
owns pages 91-112, which wers@Histributed to student§&eePl. PFF
App. A 132-33. Cambridge owns pagjé, which is part of the introductory
chapter by the editors, Judy De Lbaand Alma Gitlieb, through its
contract with Ms. De Loachend Ms. Gottlieb. PX 148 1.

Regimes and Democracy in Latin America: Theories and Meilppd89-
50): Defendants do not appear to disgpthat Oxford owns pages 1-38,
which were also distributed to studen&eePIl. PFF App. A 128-129.

Handbook of Social Theopages 217-228: SAGE owns the excerpt via
assignment from Gary Fine, who sigried agreement “on behalf of [his]
co-authors.” PX 290.

A History of Feminist Literary Criticisnfpp. 322-335): Defendants are
correct that Cambridge did not pramke a contributor contract for the
specified excerpt. However, Candge’s Mr. Smith testified that
Cambridge would never publish a workevh it did not have all rights to do
So0. 5/17 Tr. 64:8-22.
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Il. DEFENDANTS’ CITATIONS TO EX HIBITS THAT ARE NOT IN
EVIDENCE AND DEPOSITION TESTIMONY THAT WAS NOT
PRESENTED TO THE COURT SHOULD BE DISREGARDED

Defendants fail in many castscite any trial exhikig or testimony for their

assertions.Seee.g, Def. PFF |1 199-207, 508, 65%hey also rely on exhibits

that are not in evidencd-or example, Defendants cite Plaintiffs’ Exhibit 378 in

Paragraphs 186, 628, and 68t the Court refused to admit this document.

Defendants rely on other exhibits that aot in evidence and therefore should be

disregarded, including:

PX 683 (cited in Def. PFF 11 34, 37)

DX 905 (cited in Def. PFF { 289)

DX 508 (cited in Def. PFF § 314)

PX 49 (cited in Def. PFRY 390, 391, 394, 395)
DX 810 (cited in Def. PFF 9§ 480)

DX 558 (cited in Def. PFF 11 491, 496)

Defendants also rely on depositionti@®ny that was not presented to the

Court and, therefore, is not in evidensed5/20 Tr. 91:6-9), and therefore should

be disregarded. For example, Defamdaite the following excerpts from the

deposition of Jennifer McCoy that waret played in Court and are not in

evidence: 44:6-12, 45:4-12, 46:3-9, 48118lin support of Def. PFF § 543. In
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addition, Defendants do nptovide specific citations to the excerpts of the
deposition from Daphne Greenbehait were played at triatéeDef. PFF 1 289-
99) instead citing the entirety of pages 69,710, 12, 13, 16, 17, 19, 21, 22, 24, 25,
26, 36, 37, 40, 47. Only limited excerftsm these pages were played for the
Court and were admitted in evidenceughthe Court should ignore Defendants’
Proposed Findings of Facts paragraphs 289-299.

[ll.  DEFENDANTS HAVE NOT MET THEIR BURDEN OF
ESTABLISHING THAT THEIR COPYING IS FAIR USE

Against Plaintiffs’ prima facie showingf infringement of their works, it is
Defendants’ burden to prove fair usgeePIl. PCL § 33. As Plaintiffs
demonstrated in their post-trial Conclusiafid.aw, at least ttee of the four fair
use factors, including the more importamstiand fourth factors, weigh heavily in
their favor. Nothing in Defendants’ submission alters that conclusion.

The lack of merit in Defendants’ failse arguments becomes apparent once
it is recognized that: (1) Congress did miend the reference to “teaching” among
the illustrative potential fair uses identdien section 107 of the Copyright Act to
constitute per se authorization for ®rsatic copying activity in the name of
education; (2) a nonprofit educational purp@sgist one consideration in the fair
use calculus — one that is not in itself detmative even of Faot 1, much less of

904437.1

24



the aggregate fair use assessment; &isformative uses — not “education” or
“learning” — lie at the heart of fair usand straight reproduction for teaching is not
a transformative use; and (4) each ofdlleged infringements deprived Plaintiffs
of sales revenue or permissions feewlach they were entitttand on which they
rely — an economic fact of life that, if @ practices were tbecome widespread,
would fundamentally impair the viability &flaintiffs’ businesses. Each of these
factually supported and legally sound conclusions is incompatible with
Defendants’ fair use defemswhich surely explaingeir refusal to acknowledge
them.

Virtually all of the many errors #t permeate Def@lants’ fair use
discussion have already been addréskeroughly in Plaintiffs’ post-rial
conclusions of law. Those that bear speemphasis are discussed further below.
In their post-trial filings, Plaintiffslemonstrate the yawning gap between the
Copyright Act, the case law construing it, and the pertinent legislative history, on
the one hand, and Defendants’ sweepimgtention that fair use confers upon non-
profit educational institutions an almastlimited privilege to freely appropriate
copyright content, on the other. Thiogsly distorted view of the law, which has

continued to guide GSU copyrigptactice under the 2009 policy, warrants
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imposition of an injunction along the lines proposed by Plaintiffs that will bring
clear, fair criteria to bear on @3 approach to fair use.

A. Factor 1: The Nature and Purpose of the Use

1. The lack of transformative value weighs heavily against fair
use

Uses of copyrighted works that havartsformative value lie at the heart of
Factor 1 and of the fair use doctrine generaBgePl. PCL 11 40-51. There is no
legitimate question that the alleged inffements here — all of which involve
straight digital copying of Plaintiffs’ wosk— are not transformative uses: they are
not. SeePl. PCL 1 43-51. Defendants neveldse make a half-hearted effort to
preserve the possibility of a finding of tsfarmativeness as to at least some of the
alleged infringements based on certiaiculty members having mistakenly
believed their teaching use to have beandformative. Defendants’ main focus,
however, is to urge the Court to readstbrucial element out of the fair use
analysis as it pertains to the copying in this case.

a. The nature and importance of transformative value

Defendants’ approach to fair use — sfieally, their effort to downplay the
significance of the degree to which ttieallenged copying is transformative —
betrays a failure to undersidthe relationship between the fair use doctrine and

the concern of copyright law witihe creation and disseminationn&w works of
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authorship Seel7 U.S.C. 8§ 102(a) (“Copyright peattion subsists . . . in original
works of authorship fixed in any tanggbinedium of expression . . .."). The
“central purpose” of the fair esFactor 1 inquiry is “whethéhe new workmerely
supersedes the original or, instead, asmething new,” that is, “whether and to
what extenthe new works transformative.”"Campbell v. Acuff-Rose Music, Inc.,
510 U.S. 569, 578-79 (199%mphasis added).

Fair use is not, in other words, a badang test that weighs “the social,
political and cultural benefits of the us@’the abstract against “any consequent
losses to the copyright proprietorDef. PCL 82 (quoting Paul Goldstein,
GOLDSTEIN ON COPYRIGHTS 10.2.1. at 10:19-20 (1996)air use instead generally
takes the form of transformativeorksof authorshipthat serve as vesseaitthe
social, political, and cultural benefits therfase doctrine contemplates; it is, with
limited exceptions, anchored to new caghitable expression. A good classroom
discussion may be desirable because it athk@fearning, but it is not, by itself, a
concern of copyright lawSeeTexacq 60 F.3d at 924 (noting that the illustrative
fair uses listed in section 107 “refer primarilythe work of authorship alleged to
be a fair usenot to the activity in which #halleged infringeis engaged”)

(emphasis added).
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Defendants assert erroneously thatheag “is, arguably, in and of itself a
transformative use.” Def. PCL  80. ils not the case, as GSU's testifying
faculty and Dean of Libraries intuitively understodseePl. PCL § 43 The
claim that it is, or even might bes refuted by the observation@ampbell- on
which Defendants elsewhere rely — thataight reproduction of multiple copies
for classroom distribution” is “[tjhe obvious statut@yceptiono th[e] focus on
transformative uses.” 510 U.S. at 579 n.11 (emphasis atfdédy thus
irrelevant that an English teacher “massign the reading of prose to teach a
literary technique, whereas the origingke was for entertainment or pleasure,”
(Def. PCL 1 80) because the reading is not transformed in any way by how it is
taught. Any contrary claim shows asunderstanding of what transformative
value — and, more broadly, fair use —is.

The challenged ERes and uLearn umesparadigmatic nontransformative
uses because they do not give the copierks “a further purpose or different

character,” “alter[]” it with “new expression, meaning, or messagashpbell 510

! During closing argument, Defendants’ cosinsonceded thathe majority” of
the alleged infringements were nontfansative. 6/7 Tr. 53:17-54:6.

2 Only one of the illustrative fair usesteaching — is involved in this case.
Contrary to Defendants’ erroneous assertgaeDef. PCL { 80), reproduction for
purposes of classroom teaching is not aatic comment, or scholarship within the
meaning of section 107 of the Copyright Act.
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U.S. at 579 (citations omitted), or, as Defants put it, “giv[e] the work a new
purpose or usefulness,” (Def. PCL { 58) witthe meaning of the law of fair use.
Plaintiffs’ books are published principallyrfthe academic market in the hope that
they will be assigned as course readirgsidemia is Plaintiffs’ principal market.
SeeStipulated Fact 12. When a Gptbfessor authorizes the copying and
distribution to students of excerpts frane of Plaintiffs’ books via ERes or
uLearn without payment to or permissimom the publisher, he or she is not
furthering the purposes of copyright agiding anything new or different to the
original work; rather, when portions Bfaintiffs’ copyrighted books are chosen by
professors as readings for their courses made available to students as part of
their coursework via ERes atearn, they are being useglactly as they were
intended to be used by Plaintiffs

Posting excerpts to ERes or uLedrnd directly supplants Plaintiffs’
market, which is precisely why the lacktodnsformative value weighs so heavily
against fair useSee Peter Letterese & Assocs., mdNorld Inst. of Scientology
Enters., Int'| 533 F.3d 1287, 1311 (11th Cir. 2008) (“[A] work that is not
transformative . . . is less likely to be entitl® the defense of fair use because of
the greater likelihood that it will ‘supplarttie market for the copyrighted work. . .

) (citation omitted). As the Court cortdcobserved during closing arguments:
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The student was supposed to rdasexcerpts and then, | guess, in
some cases they were discussedass. And that is not a
transformative use, it is just the materials being used in the way the
author intended for them to be used.

6/7 Tr. 52:23-53:2.

b.  The case law makes cleahat alleged infringements
are not transformative

In attempting to show that aducational purpose is, by itself,
transformative, Defendants rely on teases that actually undermine their
position. SeeDef. PCL |1 72-75. BotBundeman. Seajay Soc'y, Inc142 F.3d
194 (4th Cir. 1998), anBill Graham Archives v. Dorling Kindersley Lidl48
F.3d 605 (2d Cir. 2006), involved uses of copyrighted works in the creation of
scholarly texts — transformative works -atfiell squarely within the zone of
protected fair uses, consistent with pfhepose of copyright law to stimulate the
creation of new copyrightable expression.Simdemanfor example, the court
found transformative value in the deflant’s paper analyzing the unpublished
manuscript at issue:

A reading of Blythe’s paper clearly indicates that she attempted to

shed light on Rawlings’ developmegis a young author, review the

guality ofBlood of My Bloodand comment on the relationship
between Rawlings and her mothdrhe “further purpose” and
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“different character” of Blythe’svork make it transformative, rather
than an attempt to merely supersé&tigod of My Blood

142 F.3d at 202. 1Bill Graham Archivesthe Second Circuit found that the
reproduction of the plaintiff's concert gess in an illustrated history of the
Grateful Dead was transfoative because the images were used for a different
purpose than the purpose for which the isggere created: they were used “as
historical artifacts to document and repent the actual occurrence of Grateful
Dead concert events” in a manner “thafill[ed] [the] transformative purpose of
enhancing the biographical information” in the book. 448 F.3d at 609-10.
These cases lend no support tortbhgon that fair use protects the
dissemination of knowledge through the unauthorized disseminateisting
copyrighted works, which is what Defemds are doing. The distinction between
Weissmann v. Freema868 F.2d 1313 (2d Cir. 1989), aBdndemaysupra
clearly illustrates the point. IBundemaythe nonprofit educational purpose
involved a use consistent with the purpose of copyright law: the creation of an
original work of scholarship based tire copyrighted text at issue. \Iieissman
by contrast, the defendant professor deléte plaintiff's name from a scientific
paper and substituted his ovadded three words to the title, and made fifty copies

to be distributed to his students in a aapack. The Second Circuit held that the
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use was “for the same intrinsic purpose” as the plaintiff's: “as an adjunct to
lectures delivered in professional symipgswhich “seriously weakens a claimed
fair use,” 868 F.2d at 1324, despite thonprofit educational purpose of the
copying.

Likewise, inWorldwide Church of God v. Philadelphia Church of God,,Inc.
227 F.3d 1110 (9th Cir. 2000), the cowtihd that the defendant church’s free
distribution of a large number of unhotized copies of plaintiff's booklystery of
the Ageswhich involved no “intellectual labor and judgmeny” at 1117, was not
fair use simply because it had #igmus and educational purpos8ee idat 1117-
18. The differing results in theseses — explicable by the creation of
transformative works of authorship SundemamandBill Grahambut not in
Weissmanmor Worldwide Church of God illustrates thereor in Defendants’
claim to fair use protection based $plen the generic public interest in

“promot[ing] the progress of sciemce.g., learning.” Def. PCL { 79.

13 Defendants cite no authority for theoposition that the distinction between
commercial and nonprofit edational purpose “has been described as whether the
defendant’s use served the defendant’sgteicommercial interests or the public’s
interest in education.” Def. PCL  79. d&cation” in the abstract is not a concern
of copyright law.
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Similarly, Defendants’ suggestion ththe alleged infringements here are
analogous to the scemareferenced irsony Corp. of America v. Universal City
Studios, InG.464 U.S. 417, 455 (1984), of “aateher who copies for the sake of
broadening his personal understandingpisfspecialty,” (Def. PCL { 85) is
disingenuous. This case does not invawepying for a teacher’s personal study; it
involves systematic, institution-widegying for entire classes of students as a
substitute for either purchasing or licensing authorized cdies.

Finally, contrary to DEendants’ assertiorséeDef. PCL { 62), the Supreme
Court has stated expressly that transforveaitess, not “teaching,” is at the heart of
fair use. SeePl. PCL T 40. Although “teaching” is among the illustrative fair uses
listed in the preamble to section 107, the fact that straight reproduction for teaching
purposes is nontransformative is thegy reason that it — alone among the
illustrative fair uses — is the subject of special guidelines embedded prominently in

the legislative history of section 10€ongress made a point of inserting the

* In Sonythe Supreme Court found that the time-shifting of television programs
through use of the Sony Betamax videocassette recorder by consumers was fair use
despite the absence of transformativermesmause the time-shifting did not result

in market substitution fahe plaintiffs’ programming.See464 U.S. at 448-56.

Home taping, the Court found, affectedyowhen, not whether, the programs were
watched. Here, by contrast, the martisplacement is direct and obviouSonyis
inapposite.
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Classroom Guidelines into the legislativistory because it wanted to ensure that
narrow limits would be placed on the scope of fair use for classroom copying,
given the strong potential for marketrimapresented by such nontransformative
copying. SeePl. PCL 11 53-59.

2. Defendants exaggerate the sigficance of an educational
purpose

Plaintiffs have already explainedlahgth why the educational purpose of
the alleged infringements should caonly limited weight in this caseSeeP!I.
PCL 11 61-63. We emphasi@e points. First, giving dispositive weight to the
nonprofit educational purpose of the copywithout regard to the other fair use
factors, as Defendants effectively urgeuld improperly disregard Congress’
intended incorporation of the Classroom Guidelines into the classroom-copying
fair-use mix. As the Classroom Guithes indicate, the “special place for
education” under Factor 1 (Def. PCL { @&pf very modest significance.

Defendants’ effort taninimize the significance of the Classroom
Guidelines, including by claiming thateth are “dated” because they predate
Campbeli(seeDef. PCL { 65) does not stand u@engt all the reasons they should
be accorded substantial weigl8eePIl. PCL | 52-59. The Sixth Circuit in
Princeton University Press decided afte€Campbell- did not view them as dated,
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and the fact that the challenged uses heedigital should make no difference.
SeeGreenberg v. Nat'l Geographic So¢c%33 F.3d 1244, 1257 (11th Cir. 2008)
(noting that copyright law is “media neal’). That Congres may have intended
for fair use generally to be “fluidDef. PCL  65) has no bearing on the
continuing need for appropriate congtitaion the reproduction of multiple copies
of copyrighted materials for classrogeaching. That advances in technology
have made that activity faster and chexapom the standpoint of the users if
anything reinforces the propriety of guida@msuch as the CE®om Guidelines to
rein in excessive copying of the type exhibited at GSU.

Second, Defendants’ reliance on th@onprofit educational purpose is
inconsistent with their acknowledgementlithe Supreme Caunas rejected the
notion of presumptive fair use§eeDef. PCL { 60. Defendants themselves rely
on the lack of fair use presumptions in attempting to downplay the importance of
transformative valuesge id.f| 59), and their own expdras called the belief that a
nonprofit educational use is necessadailfair use a “myth” and “wrong’sge6/3
Tr. 12:23-13:5 Crews). Defendants want it both ways: presumptions do not exist
if they relate to the importance of tedarmative value, but they are dispositive
when they relate to a nonprofit educatkl purpose. In fact, as Defendants

acknowledge, even the illustrative fair usesst be evaluated in accordance with
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the four statutory factorséeDef. PCL § 49), and thelaged infringements here
do not come close to survivirtigat four-factor scrutiny.

3. Princeton University Press and Basic Books are highly
relevant

Defendants’ contention th&rinceton University Pres®9 F.3d 1381, and
Basic Books758 F. Supp. 1522, are “irrelnt to the pure educational
environment focused on students and medes,” (Def. PCL { 68) is wrong. The
end use of the copied materials in thasses — classroom teaching — was exactly
the same as in this case, and the canrtisose cases both focused not on “the
commercial use being made by the copyshojs.) &s Defendants contend, but
rather on the impact of the unauthorizedntransformativeapying on the market
for the plaintiffs’ works, which is no lesslé&rious in this case. The courts noted
and accorded weight to the commercia@cter of the defendants, but it was not
the dispositive element in the courts’ reasoniSgePl. PCL § 67 and n.8. To
accord its inverse (the nonprofit educatl nature of the dendant) dispositive
weight here would distort the import of those decisions, and would unduly
emphasize one subsidiary element of the overall fair use analysis at the expense of

the balance of the fair use factors.

904437.1

36



In sum, for the foregoing reasons andst previously addressed, Factor 1
weighs heavily in Plaintiffs’ favor.

B. Factor 2: The Nature of the Copyrighted Work

Defendants’ argument as to Factor that it weighs in favor of fair use
because Plaintiffs’ works are factuaegDef. PCL 1 90) — isverly simplistic and
wrong for the reasons already set forttiPlaintiffs’ post-trial brief. SeePl. PCL
19 74-80. Defendants cannot ignore the lathsf Circuit, which recognizes that
even nonfiction works can contain createlements and are, accordingly, entitled
to weight in the fair use analysiSee Letteres&33 F.3d at 1312 (finding with
respect to a manual on sateshniques that “notwithstanding its informational
nature,” it contains “originiaand creative expression” asdncluding that Factor 2
was neutral§?

Defendants cannot credibly deny tRdaintiffs’ scholarly works contain

creative elements after their own wisses uniformly admitted the obvious fact

1> Defendants state misleadingly that “the ¢sim coursepack cases have held that
the nature of scholarly, fattased works weighs in favof fair use,” when the

only case to have so heldh¢hwhich otherwise held virally parallel practices to

be infringing) is the only one they citBasic Books, supraSeeDef. PCL { 94.

By contrast, irPrinceton University Pressupra a circuit court decision that
Defendants ignore, the court found that academic coursepacks were “certainly not
telephone book listings” but, insteadpftain[ed] creative material, or

‘expression” and awarded Factor 2the plaintiff publishers. 99 F.3d at 1389.
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that they do. As the Court correctipserved with respect to Oxford’s bodke
Slave Communitylt would be a creative work ithe sense that the person who
wrote the book had to go out and do researdhevaluate the facts.” 6/7 Tr.
59:24-60;see alsd/17 Tr. 29:13-17 (Court observing that “that type of research
effort would necessarily involve qualitaticboices by the researcher such that it
would be hard to say that it's not creative”).

In short, because Plaintiffs’ nonfiction works are not simply factual
compilations but contain obviously creative elements, Factor 2 should tilt in
Plaintiffs’ favor, as inPrinceton University Pres®r at worst be neutral, as in
Letterese

C. Factor 3: The Amount and Sibstantiality of Portion Used

Defendants’ theory for their FactoaBalysis — that an average quantitative
percentage of all the takings at issue tedocertain level weighs in favor of fair
use — is unsupported by any legal authority.

1. Defendants cannot hide behind irrelevant statistics

Defendants attempt to obscure the esoee takings they have enabled and
tolerated by resort torelevant statisticg,e., by contending that “the average use”
of the 75 representative takings is “only approximately ten percent . . . of the entire

work.” Def. PCL 1 99.Defendants do not and cannot cite any authority for
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measuring the amount taken by averaging all the infringements — a notable
departure from the work-by-work approawh which they otherwise insist.

They further distort the analysis by removing the most prolific alleged
infringers from the calculatiorséeDef. PFF § 204) despite the fact that their
conduct, no less than that of the atheofessors, occurred under Defendants’
supervision pursuant to a policy promukrhby the Board of Regents after this
lawsuit had put them on notice of the infringement problem. The attempt to so
dismiss Professor Kaufmann’s conduct igtipalarly inappropriate, as she was
specifically identified as a recidsfti infringer in the ComplaintSeePl. PFF § 289.

Overall, Defendants’ hidére-ball statistics cannot slathe fact that more
than one-third — 28 — of the alleged infringements involved takings ranging from
10 to 30 percent of the entire book.

2. Each separately authored chpter is a complete work

Defendants’ statistics also obsctine true magnitude of the copying by
failing to account for the fact that sepahat@uthored chapters in edited volumes
(compilations) are distinct copghited works as a matter of laBeePIl. PCL
19 84-87. A Factor 3 analysis shoakhmine how much aach of these
individual contributions, not how much tife entire book of which they are a part,

was copied. Treating a copy ofeparately authored chaptefTine SAGE
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Handbook of Qualitative Researal two percent of the whole book rather than as
100 percent of the author’s contributiorakes no sense: thevel of copyright
protection for that contribution shouldveanothing to do with how many other
essays happen to be collected into the same edited vobea®). PCL 1 86 n.11.

Notably, every one of the alleged infringents that is less than five percent
of the entire book involves the copyingaifleast a full chapter from an edited
volume. SeePl. PCL 1 84. Fully half of the books at issue (32 of 64) are edited
volumes, meaning that the proper treatndrihe chapters in those books as
complete works would sharply increaseddlDefendants’ calculations as to the
amount copied, including theirvared “average” calculation.

3.  There is no quantitative safe harbor

Defendants’ almost complete reliarme asserted percentages of the works
taken is also legally untenable. GSQB09 policy itself rejects the notion of a
guantitative fair use safe harbd@ee6/2 Tr. 62:19-63:6; 143:23-144:4 (Seamans).
And Defendants’ own expert, Dr. Crevesknowledged that the law provides no
such bright-line guidance. 6/6 Tr. 44t2-(Crews). Defendants nonetheless used
Dr. Crews to put before th@ourt slivers of copyrighpolicies apparently adopted

by other colleges and universities ineffort to suggest otherwise.
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While the arbitrarily seleetd sample of such poligeontained a myriad of
provisions relating to the application ofthair use doctrine to electronic uses of
copyrighted materials, Dr. €ws, at the behest of Dafdants’ counsel, read into
the record during his direct examinationly those aspects of the policies that
purported to establish a quantitative fase safe harbor. 6/3 Tr. 26:21-38:9
(Crews);id. 38:25-39:17 (admitting non-scientifi@ature of survey conducted by
his wife); DX 325. He did so despiteshinowledge that use of such strictly
guantitative tests is arbitrary and not in kegpwith fair use law; that the various
policies cited include numerous otheir fase criteria (6/6 Tr. 43:13-44:2that
he does not know how any of tleggolicies operates in practiad.(42:11-43:7);
that none of these policies has been tefsieds conformance with copyright law;
and that fair use determinatioae case and situation-specifiee, e.g.Maxtone-
Graham v. Burtchaell631 F. Supp. 1432, 1436 (S.D.N.Y. 1986) (“Since the

doctrine of fair use is a legal doctrihaving Constitutional implications, it cannot

'%n fact, the policies include a variety @ddmmon factors, all of which are omitted
from the USG copyright policy, such @slibrary oversight of fair use
determinations; (ii) limitingnaterial that can be postamlelectronic reserves to
one-term use without permissions (i.e., ahbition against repeat use); and (iii)
guidance that the total amount of readisgsuld be a small proportion of total
assigned readings for a cear(stated differently, electronic reserves is not a
substitute for coursepacks or anthobsji 6/6 Tr. 44:16-45:16, 48:8-12, 50:2-
54:2| (Crews); DX 325; JX 4.
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be subject to definition or restriction asesult of any . . . trade custom or practice,
no matter how long continued.Yeeropol v. Nizer417 F. Supp. 1201, 1210
(S.D.N.Y. 1976)reversed on other grounds60 F.2d 1061 (2d Cir. 1977) (“Fair
use is a legal question to be deteraioy the court not by alleged industry
practice.”);BellSouth Advertising & Publ’g Corp. v. Donnelley Info. Publ’'g, Inc.,
719 F. Supp. 1551 (S.D. Fla. 1988) (alletsdndard industry practice” is “not
relevant to the fair use defense”).

Undaunted by any of these constramsthe probative value of Dr. Crews’
testimony, Defendants attempt to boldtezir fair use claims based on the
contention that the average amount of cogyfrom Plaintiffs’ works falls within
the parameters of these ararity chosen and selectivetescribed policies. It is
surely a sign of desperation that Defemdavould attempt to validate GSU’s own
copyright practices by reference tagets drawn from DrCrews’ wholly
unreliable “survey” evidence relating to a criterion (a quantitative limit) that GSU
itself declined to adopt.

4.  The aggregate effect of theopying must be considered

Defendants’ exclusive focus on a quantivi& average alsfails to account
for the effect of aggregating the takingfsPlaintiffs’ works (and those of other

publishers) in digital course readingmpilations on ERes and uLear@eeP|.
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PCL 1 15. The relevance thiis consideration to an evaluation of infringement
claims of the type asserted here is vesliablished. As on&f the House Reports
underlying the 1976 Copyright Act recognized:

Isolated instances of minorfimgements, when multiplied many

times, become in the aggregatmajor inroad on copyright that
must be prevented.

H.R. Rep. No. 90-83, 90th Cong., 1st Sé$867), at 35 (cited approvingly in H.R.
Rep. No. 94-1476, 94th Cong., 2d Sess. (1976), at 67).

This concern with aggregation is ectdae the admonition in the Classroom
Guidelines that copying “shall not be used to create or to replace or substitute for
anthologies, compilations or collectiverks.” Agreement on Guidelines for
Classroom Copying in Not-For-Profit Eclational Institutions with Respect to
Books and Periodicals, H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. (1976),
8 1lI(A). Both the ALA Model Policy an€CONFU Policy featureth Dr. Crews’
testimony specifically state that unpessioned electronic reserves uses shall
constitute only a small proportion wftal assigned course readinge€6/6 Tr.
48:8-49:19 (Crews)), a limitation that haselm incorporated in Plaintiffs’ proposed
injunction. SeeDocket No. 300-1 § I1I.B.2. FinallfRrinceton University Press
andBasic Bookdoth recognized the enhanced potential for market harm when

faculty members build their coursessignificant part on numerous unlicensed
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reading materialsSeePrinceton Univ. Pres99 F.3d at 1390 (citing the
“systematic” character and “anthologizeahtent” of coursepack copying as
weighing against a finding of fair uséasic Books758 F. Supp. at 1537-38 (“the
fact that these excerpts meplaced in anthologies weighs significantly against
defendant”)jd. at 1527-29 (describing contents of the coursepacks in which
portions of the works at issue were included).

5.  The qualitative effect of thecopying must be considered

As for the qualitative aspect of thekitags, Defendants (purporting to speak
for the Court) simply assert that the portions used “were reasonable ‘in relation to
the purpose of the copying.” Def. PCL 100 (cit@gmpbel] 510 U.S. at 586).

But Campbellis inapposite.Campbellinvolved a song parody — a transformative
use. The Supreme Court stathdt for a parody to be effective, the parodist “must
be able to ‘conjure up’ at least enougtitadt original to mke the object of its

critical wit recognizable.” 510 U.S. at 588 other words, the parody needs to
incorporate as much ofdloriginal as necessary to fulfill its transformative
purpose. This principle has no relevatmwéhe nontransformative copying at issue
here. “[P]roviding a quality education to students at the University,” (Def. PCL
1 100) is not a transformative purpose and thus is entitled to no special latitude

under Factor 3. Defendants wouldrbdahe Court endorse as “reasonable”
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whatever copying GSU professors deandi serve their pedagogical needs.
These cases do not support this proposition.
For all of these reasons, Factor 3gis heavily in Plaintiffs’ favor.

D. Factor 4: The Effect on the Market

Defendants’ perfunctory Factor 4awysis ignores the governing law and
instead relies almost exclusively on receuidence that is both legally irrelevant
and lacking in credibility.SeeDef. PCL 1 101-04ef. PFF 1 177-80.
Defendants’ principal arguments — tlla¢re is no record evidence of lost book
sales and that Plaintiffs’ assertion of lost permissions fees is circular and thus not
cognizable — have no merit.

It is stipulated that Plaintiffs rely on income from sales of their books and
journals, particularly at colleges and unsiges, to enable them to continue to
publish high-quality scholarly worksnd Plaintiffs have shown that GSU'’s
infringing activities substitute directly for the purchase of the Plaintiffs’ books.
SeeStipulated Fact 12; Pl. PCL § 10@o0k sales (including sales of custom-
published compilations) have been lost anitlcontinue to be adversely impacted
if professors continue to have one orrmohapters of their books posted on ERes
or uLearn rather than requiring students to purchase the b8ek®l. PCL { 106.

The displacement of book sales seems eafwetikely given the practice of some
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professors to rely largely or evencixsively on ERes or uLearn postings for
course readingsSeePIl. PCL § 129.

Similarly, it is stipulated that the markfor Plaintiffs’ works also includes
“permissions” and that permissions regpent a significant revenue stream for
Plaintiffs. SeeStipulated Facts 95-9Fhese stipulations foreclose Defendants’
claim that the unauthorized copying has had no impact on permissions fees. It also
strains credulity to sugge(as Defendants do) thatofessors would jettison
leading texts in their fields, on whichrae of them have relied semester after
semestergeePl. PFF § 228; PI. PCL { 91) rather than ask students to pay a modest
permissions fee. GSU finds a waypay for coursepacks, electronic journal
articles, and football another student activitiesSee, e.g.Def. PFF { 76 (GSU
“spent close to $4 million on electronitaterials in 2009, which included journal
packages, databases, and e-book packagesY)72 (permissions fees have been
paid for coursepacksig. 78 (GSU students pay a $35 library fee). In short, the
claim that Defendants cannot égpected to figure outwsay to cover modest fees
for the right to post book excerpts on ERes or uLearn simply is not plausible.
There is also no legal authority for the@position that the asserted reluctance to
pay for use of a copyrighted work justgisimply taking it under the guise of fair

use. The fact that Plaintiffs, workingttv CCC, have striven to make their works
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readily available at affordablarices in digital formgeePl. PCL { 100; PI. PFF v
5, 11) further undermines GSU'’s argumerattits refusal to pay for the right to
use digital book excerpts should count in its favor under Factor 4.

As for Defendants’ circularity argumethat the existence of a licensing
system cannot establish the need to olddicense, it was expressly rejected by
the Second Circuit back in 1994 American Geophysical Union v. Texaco Jr&f
F.3d 913 (2d Cir. 1994). THeexacocourt held that circalrity was avoided if the
market-harm analysis is confined to valexisting, or likely to be developed
markets for the plaintiff's work, of whicCCC, even then, vgaecognized to be
one. As the Court stated:

[T]he publishers . .have created, primarilthrough the CCC, a

workable market for institutional users to obtain licenses for the right

to produce their own copies widividual articles via photocopying.

The District Court found that mamgajor corporations now subscribe

to the CCC systems for photocopgilicenses. Indeed, it appears

from the pleadings, especially Texas counterclaim, that Texaco

itself has been paying royalties t@t8@CC. Since the Copyright Act

explicitly provides that copyright haérs have the “exclusive rights”

to “reproduce” and “distribute copiesf their works, and since there
currently exists a viable market ficensing these rights for individual
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journal articles, it is appropriateat potential licensing revenues for
photocopying be considered in a fair use analysis.

60 F.3d at 930 (citations omitted). Defendants’ suggestion that CCC is not an
established market for purposes of FactaetDef. PCL {1 102-03) cannot be
taken seriously; it is contratg all relevant legal authoyitand to the trial record.
Defendants have admittedatlCCC “created the marketr licensing copyrighted
material,” (Def. PFF  162); the GSU polimstructs faculty that “CCC should be
your starting point if you are looking to get permission for a text-based work” and
that CCC “can grant permission for tlsands of works, many instantly online”
(JX 4 at 15); and it is stipulated thatrpessions fees are an important source of
revenue for Plaintiffs and that CCC afiea variety of licensing services for
academic users coverindhage number of worksSeeStipulated Facts 14-39.
None of Defendants’ outdatend/or misleading assertions concerning CCC affect
these undisputed facts.

Second, Defendants’ hypothetical etion to being required to pay

permissions fees for “a single page,’&fDPCL § 103) should be saved for the case

" For instance, Defendants claim tlabscribers to the AACL are offered a
“limited number of titles” and “only 17%of the titles in the AACL repertory
include digital rights. Def. PFF. {1 124, 12%.fact, subscribers to the AACL are
offered access to a “huge number of titlesthe AACL repertory: approximately
2 million titles for both digital and primights. 5/20 Tr. 71:3-7 (Armstrong).
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in which the taking of a single page igiohed to be an infringement. The takings
here consist of one or more fahapters from Plaintiffs’ worksséeDocket
No. 361) — far in excess of what can @aably be claimed to be fair use.

Defendants’ counterfactual assertion that evidencatsetl at trial showed
that “exposure to a given work by meawof an excerpt can and does stimulate
persons to purchase the work” (Def. PCL  1i84¢gally irrelevant. On those rare
occasions where courts mention the ptiédlly sales-stimulating effect of an
infringer’s use on the market, that effelctes not itself weigh in favor of finding
fair use; it is offered as additionaloort for a conclusion that the use has no
negativeeffect on the market for the originabee, e.gBill Graham Archives448
F.3d at 615 n.5.

In any event, there is no admissibledence of stimulated purchases of any
of the works at issue by GSU studenBeePIl. PCL § 132 n.19. Itis disingenuous
to claim that students who supposeciynot afford modest permissions fees
nonetheless will rush out to purchasérerbooks after reading assigned excerpts
from those books. As the Court surmisiedpight perhaps occur “sporadically,”
(6/7 Tr. 66:15-19) with a “negligible” effecid. 67:7-8. See als®/19 Tr. 84:22-
85:7 (Oxford’s Niko Pfund testifying that ims experience “it is the rare student

who takes the initiative to readore than is assigned to them”). Even if there were
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an occasional sale stimulated by accessftee excerpt of one of Plaintiffs’ books,
it could not be assumed to negatelikely overall adverse market impact of
providing free book excerpts to entire classes across the university.

Finally, Defendants have no rightitdringe Plaintiffs’ works on the
premise that it benefits Plaintiffs. Ittise exclusive prerogative of the copyright
owner to exercise its copyright rightsarmanner it believes is likely to stimulate
sales of the copyrighted work. Thust &xample, Cambridge has the exclusive
right to authorize Google and Amazon to post portions of its books in order to
stimulate salessee5/18 Tr. 22:25-24:2, 37:6-39:20 (Smith)) and to provide
complimentary copies to professors in lmgpes that they will assign them to their
studentsgee id.20:21-24 (Smith)). By contrast, when GSU professors have book
excerpts posted on ERes or uLearn as redqueadings, they are doing so without
the publisher’s permission and are not acting for the purpose of stimulating sales.
See id.39:21-40:8 (Smith).

In the end, Defendants cannot dispte testimony of Plaintiffs’ withesses
that continuation of the conduct represehby the alleged fringements will have
a serious adverse effect on their ability to continue their publishing activities,
which, ultimately, also will harm GSU lshrinking the supply of scholarly texts

that are the foundation of university teaching.
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E. Defendants Have Not Mounted d&air Use Defense for Every
Professor Who Infringed Plaintiffs’ Works

Eight professors identified in Plairf8f Revised Filing Concerning Plaintiff
Works Alleged to be Infringed &SU During the 2009 Maymester, Summer
2009, and Fall 2009 Academicrhes (Docket No. 361) didot testify at trial,
either live or by deposition. Accordinglpefendants have failed to carry their
burden of proof to establish that Pregers Angorro, Barker, Freeman, Harvey-
Wingfield, Lasner, McCombie, Ohmneand Whitten made proper fair use
determinations.

The only “evidence” Defendambffer with respect to these professors is out-
of-court statements contained in trial extsb In light of the admissions of several
professors who did testify that they did womplete checklists prior to requesting
that readings be posted on ERes or uL¢ariact that was not apparent from the
recreated checklists that bear misleading 2009 d&t#s),Court should give no
weight to the out-of-court statementstioése non-testifying withesses concerning

their purported fair use determinaticssd should instead hold that Defendants

18 See, e.g.Trial Transcript Volume 6, Deket No. 404 (“5/24 Tr.”) 112:18-24
(Kim); 5/25 Tr. 30:15-22 (Kim cont.); 5/25 Tr. 103:18-23, 114:4-6, 118:6-10
(Davis); Deposition of Dennis Gainty, Bket Nos. 323, 380 (“Gainty Dep.”)
47:13-15, 20 (videotaped deposition playe€wourt, Trial Transcript Volume 9,
Docket No. 407 (“5/27 Tr.”) 96).
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have failed as a matter ofao carry their burden of proof as to the corresponding
alleged infringements.
IV. DEFENDANTS PORTRAYAL OF THE 2009 POLICY AS

EFFECTIVE IN AVERTING INFRINGEMENT IGNORES THE
EVIDENCE

Defendants’ effort to defend tl209 policy flies in the face of the
overwhelming record evidence of its ffectiveness. The rampant infringements
of Plaintiffs’ works that result from €alty attempts to follow the Fair Use
Checklist make clear that thigol is anything but atappropriate and effective”
one for facilitating copyright compliancé&ef. PCL  113. The legally relevant
attributes of the current policy are thefonmly erroneous fair use determinations
that have resulted from use of the CheckbsePl. PFF | 203-22; PIl. PCL
19 147-69) not the palliatives relied on by Defendants such as password protected
access to ERes and “citation to the wrad source of publication.” Def. PCL
7 108. It is clear, moreover, that tHeeged infringements flowed directly from the
policy — as Defendants implicitly concelg defending the fair use determinations
on the ground that they were arrivedgtthe professors working through the
Checklist.

As the trial record shows, professor after professor following the policy still

believed that having one arore chapters of Pldiffs’ works (including the
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entirety of many authors’ contributiots edited volumes) posted on ERes or
uLearn was fair use — indeed believed that the policy blessed unauthorized copying
ranging from 5,500 words to more than 1@® words, and up to seven chapters
and 151 pages, of Plaintiffs’ books. Not a single professor following the policy
found that evem single statutory fair use facton the Checklist weighed against
fair use. SeePl. PCL { 169. The bottom linetisat regardless of whether the
policy may have seemed cautious on papé¢nose who adopted it, it has proven
to be anything bunh practice

The trial record shows resoundingly that putting in place a policy that
delegated responsibility faopyright compliance entirglto the faculty, without
any substantive oversight and without @myjorcement procedures to detect and
remedy abuses, did not solve the copytrigfringement problem at GSU, and
thus, did not, as Defendants contend, discharge their legal obligaBiense.g.
Defendants’ Conclusions of Law, DastkNo. 343 1 62 (“Dendants developed
and adopted the Policy. By doing so, the Defendants effectively addressed the

‘wrong’ identified in the Complaint.”).
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A. Defendants’ Claims Concerning theEffectiveness of the Policy
Are Contradicted by the Trial Record

Many of Defendants’ characterizatioofsthe alleged infringements at GSU
(seeDef. PFF 11 199-207) are simply coursarguments presented in the guise
of record evidence. Most fundamentalBefendants’ asserticthat the “limited
usage of plaintiffs’ works by professors@gorgia State University fails to prove
an ongoing and continuous misuse offdie use defense by Georgia State or the
Board of Regents” (Def. PCL  207) isatitly contradicted by the wealth of
evidence as to how GSU'’s copyright polltgs encouraged, rather than curtailed,
ongoing infringement. Pl. PFF Y 174-222.

In practice, GSU’s copyright policy rsot “appropriate iad effective” or
“‘competent and balancgdand it surely hasot “resulted in considered and legally
correct fair use determinations.” DE-F { 1. The suggestion that the Checklist
IS “more cautious than necessary aboutetkercise of fair us,” (Def. PFF 1 171)
exemplifies Defendants’ cavalier view thie rampant copyright abuse at GSU and
its disregard of the trial cgd. Dr. Crews, the soura# this characterization,
formed his opinion as to GSU'’s polibgfore being informed of the record
evidence as to how the policytaally has been implemente8ee6/3 Tr. 15:1-17,
125:15-127:10 (Crews). Cross-examioatexposed that the factual supposition
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underlying his opinion, namely, the purported existence of active oversight of fair
use determinations by library stasieeDef. PFF {1 169-70) was fals8eePl. PFF

1 144, 191; Def. PFF 11 98-99 (conceding lack of library oversight). When asked
whether “red flag” review limited to Ifiary staff flagging huge portions of a book
was consistent with his conception ahaaningful library review process, Dr.

Crews responded, “I am going to giveuya very direct answer. . . . And the

answer is, no.” 6/3 Tr. 137:24-138:4 (@s). As we show further below, the

policy fails in a number of respects to live up to Defendants’ spin.

1. Ineffective training

The 2009 policy is not meaningfulsupported by “educational programs,”
(Def. PFF { 1) even though Dean Seasnastified that th Select Committee
knew that faculty needed “some edueatand training in copyright,” (6/2 Tr.
125:5-10 (Seamans)) in order to be ablenake the fair use determinations
required by the policy. The trial record demonstrates the paucity of educational
support provided to faculty. Most ofahestifying professors (11 out of 16)
believed that training was optional almald readings posted on ERes and uLearn
without ever attending a training sessiead, €.9g.5/25 Tr. 61:17-25 (Orr)g.
98:22-99:1 (Davis); 5/26 Tr. 142:15-214Kkla)). Moreover, the little training

that was offered was of such poor qualitgttven those professors who did attend
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training (e.g., Kaufmann, Esposito, Dixdbreenberg) were no better informed
than those who did not.

Professor Kaufmann, for example, wdsntified in the Amended Complaint
as an egregious infringesgeDocket No. 39 { 23), and she was singled out for
training in the new policy by Cynthia Half GSU’s Office of Legal Affairs in
advance of her deposition in this casegrial Transcript Volume 5, Docket No.
403 (“5/23 Tr.”) 45:15-47:1). Yet Professdaufmann still had seven chapters
and 151 pages dihe SAGE Handbook Qfualitative Researchosted on ERes for
the Fall 2009 semester, thus continuing the very infringing conduct of which
Plaintiffs had specifically complagd. Ms. Hall neveadvised Professor
Kaufmann that her ERes pvgys were not fair uses€eb/23 Tr. 66:12-67:5).
Instead, she told Professor Kaufmann thahes the fair use factors was to be
weighted equallyidl. 47:24-48:2), and told her thia¢eping her takings to under 15
percent of the book would be “safed(89:21-90:3). The Department of Legal
Affairs endorsed Professor Kimann’s view that assigmg multiple chapters from
The SAGE Handbook of Qualitative Reseasduld not hurt sales of the book
because students would not otherwise have known abseeDéposition of Jodi
Kaufmann, Docket Nos. 173, 37X@ufmann Dep.”) 57:12-25 (videotaped

deposition played in Court, 5/23 Tr.)94nd apparently nevadvised her that,
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inter alia, posting the same chapters in multiptamesters was repeat use and that
she needed to investigatestavailability of licensindeforemaking her fair use
determination.See5/23 Tr. 94:15-96:23, 101:3-21 (Kaufmann). No wonder
Defendants have attempted to deflectus from Professor Kaufmann’s conduct.
SeeDef. PCL 1 99; Def. PFF § 206.

2. Infringement is ongoing under the 2009 policy

Likewise, the contention that “theffectiveness of the 2009 Copyright
Policy is reflected in the diminishing mber of alleged infringements,” (Def. PFF
1 3) has no basis in fact and is irrelevast matter of lawThere is no authority
for the premise that copyright infringemestsould be legally excused on the basis
that the Defendants’ infringing conduct ltimsinished over time. Nor is there any
record support for the assertion thia 2009 policy has brought about a
meaningful diminution in infringing activity The evidence as tofringements of
Plaintiffs’ works during the three representative terms belies any such conclusion.
The Court properly rejected Defendants’ attésrad trial to prevent Plaintiffs from
demonstrating persistent infringement dating back to prior time periods while at
the same time contending they should be permitted to show a diminishing number

of infringements over a similar perio&ee6/2 Tr. 94:24-97:19.
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Finally, Defendants cannot excuse thawvn infringing conduct by alluding
to courses and uses of other works as to which no infringements were alleged. Itis
no defense to infringement to demon&rabw many copyrighted works, whether
of Plaintiffs or others, were not infringef. Letterese533 F.3d at 1315 (citing
authority for the proposition that a talgicannot be excused by showing how much
of the copyrighted work was not taken).

B. Defendants’ Efforts To Justify the Efficacy of the Checklist Are
Unavailing

GSU'’s flawed Fair Use Checklist hasfatt “caused misuse of the fair use

defense.” Def. PCY 113. It does not accurgteeflect the law, and it doe®ot
“appropriately consider[] afiour fair use factors.” DefPCL  107. Instead, as the
trial record made cleas€ePl. PFF 11 218-20), it is biased toward producing
inevitable affirmative fair use findingsr any assigned course reading. The
uniformly lopsided fair use tallieséePl. PFF § 220, Appendix C) prove that the
Checklist is at the heaof the problem.

1. The GSU Checklist is treded differently under GSU'’s
policy than under the Columbia policy

Defendants attempt to defend the Gdist and 2009 policy as reasonable
based on the assertion that folicy was modeled on that Columbia University.

SeeDef. PFF { 45. Putting to one side ttiet Court has not been asked to rule on
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the legality of Columbia or any other schogdalicy (on its face or as applied), the
GSU policy deviates from Columbia’s paolilm such significant ways that this
comparison only underscores thadequacy of the GSU policysee id. For one,
GSU'’s policy puts the Checklist forward the tool by which faculty are to make
fair use determinationsSeePIl. PCL § 142see alsdef. PCL § 113. Columbia,

by contrast, uses its own version of a fair use checklist onlsagmementaiool,
not as the sole determinant of fair uSee6/3 Tr. 105:9-14 (Crews). Indeed, Dr.
Crews, who designed the Columbia policy (PX 1012), admitted that while a
checklist is a useful tool, it should ldaut one of . . . a series of support
mechanisms” for faculty menabs and that he “would never recommend” using the
checklist as the “litmus test” for fair use determinatiofeePl. PFF § 196.

Further, in editing the Columbia poli¢io fit the needs of the University
System of Georgia,” (Def. PFF | 46 GSU Select Committee jettisoned a
number of significant cautionary recommendations bearing on the interpretation
and application of the Checklist. For exae (1) the Columbia policy states that
“not all nonprofit educational uses are fair,” but GSU’s doessesf/3 Tr.
106:12-107:19); (2) the Columbia policy gtgathat “[unlicensed] use of a work
that is commercially available specificaftyr the educational nket is generally

disfavored,” but GSU’s does natgeid. 109:1-110:13); (3) Columbia’s policy
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states that a book chapter “might be a relatively small portion of the book, but the
same content might be published elsewher@naarticle or essay and be considered
the entire work in that contek but GSU’s policy does nosée id.110:17-111:7);

and (4) the Columbia policy states that Factor 4 “means fundamentally that if you
make a use for which a purchase or license of the copyrighted work could
realistically have been made, that fagtighs against a finding of fair use” and
cautions that “[tjo evaluate thiadtor, you may need to make a simple
investigation of the market to determif¢he work is reasonably available for
purchase or licensing,” but the GSU policy does seéifl. 111:15-112:14). The
Columbia policy also cautions againstigfeng each fair use factor equally,
whereas GSU'’s copyright policy accords dgueight to each statutory factor and,
indeed, to each of the cnita listed on the ChecklistSeeJX 4 at 7; PX 1012; DX

911; 6/3 Tr. 114:14-115:16 (Crewsge als®/7 Tr. 51:6-7 (Defendants’ counsel
stating “[I]t is our position that the four factors are to be weighed equally.”)

2. Misleading citations to dawuments on CCC’s website are
unavailing

Defendants attempt to bolster thena fidesof the Checklist by arguing that
CCC formerly had a similar checklist on its websiBe=eDef. PCL § 111. But the
CCC checklist is legally irrelevant; certbimo estoppel arises from the fact that
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Plaintiffs’ licensing agent once offeredh edited version of a third-party’s
checklist as part of a suite of toolseéducate its clients about fair useees/20 Tr.
52:4-10, 53:9-14 (Armstrong). Imgevent, CCC’s CEO Tracy Armstrong
testified that CCC never endorsed the &hst(as CCC does not provide fair use
advice), let alone recommended that it be used as the sole basis for academic users
to make fair use determinatiorse€5/20 Tr. 52:11-20 (Armstrong)). Further, and
contrary to Defendants’ false assertion that the checklist remains on CCC’s website
(seeDef. PFF { 156), it was meoved from the collection of fair use resources on
the CCC website in 2008 after it “becaniear that th[e] document was being
perceived by many as the beginning areléhd of what was needed to be
referenced in terms of permissioning” andtteuch usage “was not consistent with
[CCC’s] views” and “wasausing confusion” among CCC'’s clients. 5/20 Tr.
52:21-53:23 (Armstrong).

Defendants similarly distort theiiscussion of a CCC White Paper on
guidelines and best practices for electcamiserves, concerning which they assert
that the USG copyright policy “is in keimg with the CCC'’s public statements of
‘best practices.” Def. PCL { 112. Bupdin facial reading of the document at
issue demonstrates that the USG copymgiicy falls woefully short of CCC’s

best practicesSeeb/20 Tr. 83:2-17 (Armstrong). Some of the crucial aspects of
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CCC'’s “best practices and guidelirfes using e- reserves” that amet found in
the USG Copyright Policy, werotimplemented at GSU, and are conveniently
omittedfrom Defendants’ discussion are:

. Online Does Not Mean Free
o Limit E-Reserve Matedils to Small Excerpts
o E-Reserves Require the Same Permissions as Coursepacks

o E-Reserves are Not a Substitute for the Purchase of Textbooks (or
Coursepacks)

o Get Permission Before Posting — Urlilnter-library loans, you need
to secure copyright permissiopsor to posting content. Reposting
of the same material for use is@absequent semester requires a new
permission

o Passwords Are a Good Start — “However, by itself, the use of
authentication measures such as passwords is not enough to satisfy the
fair use standard and permission is still required prior to use of the
content”

SeeDX 906; JX 4: 5/20 Tr. 84:13-85:24 (Armstrong).

19 Defendants also claim misleadinghattfmany of the now complained of
excerpts were a chapterless, which is exactly wh&CC acknowledges as a best
practice or guideline.” Def. PCL { 11Refendants’ briefing leaves out the fuller
context of the CCC document, which notleat “even brief excerpts must be
viewed in the overall context of other reag for a course . . . . If the total effect

IS to create a compilation or digital couraek of unlicensed materials, the case for
treating individual excerpts as fair usesignificantly weakened and permission
should be sought.” 5/20 Tr. 83:2-17 (Armstrong); DX 906.
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C. The Other Cited Features of the Policy Are Immaterial

None of the supposedly meaningful safeguards in the policy to which
Defendants pointsgeDef. PCL  55) relate to theweof fair use, and the record
proves that these miscellaneous pransihave not prevented widespread
copyright infringement from occurring &SU. For example, deleting ERes
postings at the end of the semester asttioting access to ERes have no bearing
on whether the postings are fair use; at most thiédgate the potential additional
market harnfrom such postings. In this ragiathe record shows that students
who have been given accesesourse materials via EER and uLearn are free to
retain any copies indefinitelySeePIl. PFF § 158.

Likewise, the fact that the policyntains a link to the CCC website and
indicates (buried at the bottom of page gt CCC can grant permission instantly
online for thousands of worksdeJX 4 at 15) is of no consequence because
Defendants failed to ensure that the faculty were awareedigimificance of CCC
to the fair use analysis. None of tiestifying professors actually contacted CCC
to find out if permission was available amtleed, most of them had never even
heard of CCC.SeePl. PCL § 165. Coupled with the lack of any permissions
budget to enable such payments, tfeature” of the 2009 policy is but window

dressing.
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Defendants also claim erroneouslhatlithe “USG Copyright Policy is
different from most otherapyright policies because it includes the commitment of
an oversight check of many fair use demsi by the library.” Def. PFF § 169. But
this “commitment” does not exist; GS&JDean of Libraries testified thetere is
no enforcement mechanism to ensure thatGSU copyright policy is carried out
appropriatelyand that faculty have not blatantly infringed copyrigheePl. PFF

19 189, 191.

In sum, Defendants’ effort to pivay the 2009 policy as a reasonable
response to the infringing conduct Plaintifientified in the Complaint does not
withstand scrutiny.

V. THE COURT HAS ALREADY PROPERLY REJECTED
DEFENDANTS’ SOVEREIGN IMMUNITY ARGUMENTS

Notwithstanding the Court’s denial tfeir renewed motion to dismiss on
sovereign immunity ground®efendants ask the Coyet again to find that it
lacks subject matter jurisdiction émter an injunction against ther8eeDef. PCL
19 6-28. In rehashing the issue, Defenslagriore the Court’s previous ruling and
the undisputed facts on which it sveased and continue to tré&annington Seed,
Inc. v. Produce kchange No. 299, L.L.C457 F.3d 1334 (Fed. Cir. 2006), as if it
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were the law in this Circuit, which it isot. After Plaintiffs rested their case,
Defendants renewed their soggn immunity-based motion to dismiss. 5/26 Tr.
19:24-20:2. After considering the safaet record and cases which Defendants
now rely, the Court denied the motion articulated the standard for overcoming
a sovereign immunity baidd. 52:17-56:10; PI. PCL § 141. There is no basis to
reconsider that ruling.

As the Court correctly observed,uckey v. Harrig860 F.2d 1012 (11th
Cir. 1988)] . . . . is controlling,” and implicit ibuckeyis the question of “whether
the defendants who are named are in a postb do something meaningful to stop
the violation” of federal law. 5/26 Tr. 53:2-6.

In stark contrast to the Faa Circuit’s outlier opinion irPennington Seed
the Eleventh Circuit’s clear formulation of tB& parte Youngtandard is whether
“by virtue of his office, [the official] hasomeconnection’ with the . . . conduct
complained of.” Luckey 860 F.2d at 1015-16 (quotiitx parte Young209 U.S.

123, 157 (1908)) (ephasis added)See also Summit Medsgocs., P.C. v. Pryor
180 F.3d 1326, 1341 (11th Cir. 1999) (halglthat plaintiffs properly named as
defendants Alabama’s Governor and Attorney General and the District Attorney

because they were authe®d to enforce the crimin&hbility provisions of the

challenged statute). “Personal action bfeddants individually is not a necessary
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condition of injunctive relief against statéficers in their official capacity.”

Luckey 860 F.2d at 1015. Rather, “[a]ll that is required is that the official be
responsible fothe challenged action.ld. (emphasis adde®ge alsdGrizzle v.

Kemp 634 F.3d 1314, 1319 (11th Cir. 2011) (holding that a state official is subject
to suit in his official capacity “when his office imbues him with the responsibility

to enforce the law or lawnat issue in the suit”).

Defendants’ strained attempt to avaidsdiction by distinguishing this case
from Luckeyon the ground thdtuckeyinvolved a constitutional tort claim
advanced under section 198&¢Def. PCL { 24) is unavailing. Nothing liuckey
or in any other case holds (or even &jrihat suits against official capacity
defendants for prospective injunctive rélimder other federaws, such as the
Copyright Act, are barred kthe Eleventh Amendment.

After considering the controllglaw, the Court articulatdduckeys
application to this case: “If the policy csad violations and the violations are or
were ongoing and continuoustiin the timeframe estabhgd, then | believe that
the Court could enter injunctive relief under theparte Youndne of cases.”

5/26 Tr. 91:1-5. As Plaintiffs have shoywDefendants are responsible for adopting

and overseeing the implementation of 2009 policy, and the record contains
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abundant evidence of a causal link betw the ongoing infringements and the

policy. SeePl. PCL Y 142-45.

The record also contains ample ende to support an injunction under the

Ex parte Youngloctrine as set forth ibuckey namely, that the official simply “be

responsible for the challenged action.” &6@d at 1015. Because Plaintiffs have

already briefed and argued this issue extensfelyfew examples suffice.

Defendants have admitted that thegve the authority or duty to

ensure that GSU complies withdieral copyright law. President
Becker, Provost Palm, and DearnLdfraries Seamans each have the
authority to direct library staff to block access to or remove specific
infringing materials on the ERes sgst if required to do so by the
Court. SeePl. PFF 11 98-100; Stipulated Facts 41, 42, 45, 49; PX
975, Defendants’ Objections and Responses to Plaintiffs’ First Set of
Requests for Admission, May 13, 2009.

Provost Palm is responsiblerfiworrect[ing] any conduct not
consistent with the professidrand legal fulfillment of the
University’s purposes and objeats,” which includes “correcting
noncompliance with feaal copyright law.” SeePX 975, Nos. 18-19;
Stipulated Fact 42.

As President Becker acknowledgedtthe, as well as the Provost and
the Board of Regents, are respotesior ensuring that use of the
electronic reserves systems comphdth federal copyright law and
that it is within his authority to “direct the faculty at the university to
comply with federal copyright law.Becker Dep. 26:15-27:6, 88:6-15
(by video, 5/26 Tr. 9).

20 SeePl. PCL 1 141-42; 5/26 Tr. 28:25-49:6.
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Finally, even undePennington Seedx parte Youndjability is clearly
appropriate here. Aan initial matterPennington Seewas decided on a motion
to dismiss. The Federal Circuit found ttfzat the plaintiffs’ attempt to establish
the official capacity defendants’ connectitorthe patent infringement at issue was
marred by reliance on rtexials and argument outside the four corners of the
complaint. 457 F.3d at 1342 n.4. Herechwtrast, the relevant facts concerning
the role of each Defendant in oversepihe ERes system have been developed
through stipulations, requests to admitl amal testimony. Moreover, whereas in
Pennington Seetthe Federal Circuit held that faderal court cannot enjoin a state
official to perform his or her duty undstatelaw,” id. at 1343 (emphasis in
original), the evidence here shows tbafendants have the authority and duty to
ensure complianceith federal copyright law Thus, the heightened “nexus”
between the defendants amdiolation of federal b arguably required by the
Federal Circuit has beeredrly established with respect to Defendants.

VI.  PLAINTIFFS ARE ENTITLED TO INJUNCTIVE RELIEF

The widely varying, idiosyncratiget uniformly erroneous fair use
standards the testifying professors useeMaluate the allegeinfringements make
a compelling case for an injunction contanpiclear guidelines that can be applied

by faculty with relative ese and consistencyseePl. PCL { 188. Plaintiffs’
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proposed injunction is a reasonably maatifiversion of the Classroom Guidelines
which, as Plaintiffs have shown, reflebe considered view of Congress and of
interested parties representing edacsatpublishers, and librarians as to
appropriate fair use parametdor straight reproduain for classroom teaching.
SeeDocket No. 300-1; PI. PCL § 58. Daftants’ objections to the proposed
injunction are not well-founded.

A. The Proposed Injunction Is Appropriate To Redress Defendants’
Ongoing Infringing Conduct

Defendants attack the Classro@uidelines upon which Plaintiffs’
proposed injunction is baseakserting that they are “npart of the Copyright Act
and do not have the force of law.” DBICL § 129. But the Gdelines represent a
negotiated understanding by an impressitray of interestegarties, expressly
endorsed by Congress, as to the limitedda# latitude that should be accorded to
straight reproduction for classroom teachi@gePIl. PCL {1 53-59. The
signatories to the Classroom Copyi@gidelines include, among many others:

o American Association of Law Libraries

o American Association of School Administrators

o American Association of School Librarians

o American Counsel on Education

o National Commission for Libraries and Information Science
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o National Education Association of the United States

o American Association of University Professors

. Association of American Law Schools

o Association for Supervisioand Curriculum Development

PX 1014; 6/6 Tr. 55:15-58:5 (Crews).

While it is true that the Guidelinesate minimum ra#r than maximum
standards of educational fair use¢Def. PCL § 130), what Defendants argue for
instead amounts teo standards. GSU evidently bales that professors should be
allowed to continue to determine, irethown discretion, how much unauthorized
copying is necessary to meet their edwret objectives without cost to their
students. Thus, even if the Court finds that infringements warranting injunctive
relief have occurred, Dafiedants apparently would Yxathe Court adopt an
injunction with no teeth that affords no reqguidance as to fair use than does the
current policy. Thaplainly makes no sense.

Given the extensiveness of the infiimg conduct here, there is little equity
in Defendants’ position that they ought not to be bound by “minimum?” fair use
standards. The injunction would beesnedial decreeamposed on Defendants who
have put in place and perpetuated pcas that have repeatedly infringed

Plaintiffs’ copyright rights, including as takings that exceed the word limits of
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the Guidelines by up tb00 times.On this record, Defendés’ objection to clear
criteria that are consistent with the Guidelines and that are less restrictive than
those imposed iRrinceton University PressndBasic Book#as little force.
Defendants’ suggestion that the Classroom Guidelines are outda&&d1(/
Tr. 27:9-18 (Schaetzel)), rings hollowgn that GSU itself incorporates and
references the Classroom Copying Glids in own its faculty handboolSee
PX 1002 § 313.01. Defendants’ assmrtihat the 2009 policy “superseded” the
Guidelines (Def. PFF  58) is contradicted by President Becker’s testimony that
“the policy is what [the faculty are] expied to comport with, but [the Guidelines]
may help them in understanding their evatwaof fair use.” Becker Dep. 105:23-
106:5 (by video, 5/26 Tr. 9). And D&rews acknowledged thatany universities,
including NYU, incorporate th€lassroom Guidelines into their fair use policies.
Seeb/6 Tr. 58:21-59:1 (Crews).

B. The Purported Deviations from theGuidelines, to the Extent They
Exist, Are Reasonable

Defendants complain of dain respects in whiclthey claim, the proposed
injunction is more restrictive than the €&oom Guidelines. f&it, they claim the
“cumulative effect” provision of the janction “would be enforced across the
entire institution under the proposed injtian, not simply per course/class term,

904437.1

71



as the Guidelines provide.” Dd?CL q 132 (citing Docket No. 300-1 at 2-3

(T 111.B.1)). Plaintiffs did not intend for es of their material to be tallied across
all courses offered at the university. the extent the Court finds it ambiguous,
this provision easily could be modified to make it clear thaeach course each
term, a consideration of the total copyislgould include Plaintiffs’ works as well
as the works of other publishers.

Defendants next complain that th@yision that unauthorized copies may
not “comprise more than 10% of the totehding . . . for a particular course,” Def.
PCL 1 133 (citing Docket No. 300-1 at 3 (T 11l.B.2)), does not appear in the
Guidelines. This provision is simplytended to give concrete meaning to the
Guidelines’ admonition against de facteation of anthologies of readings under
the guise of fair use. In this regatlde language of the injunction closely tracks
concepts contained in both the Ameridabrary Association (ALA) Model Policy
and 1996 CONFU Conference on Rdse, as well as similgrovisions in some of
the copyright policies cited by Dr. Crew6/6 Tr. 48:8-49:19 (Crews).

In addition, the prohibition on repease is found in the 1976 Classroom
Guidelines, the ALA Model Policy, artie CONFU Guidelias, all of which
prohibit repeat uses of tlsame materials in successteems. 6/6 Tr. 45:17-48:6

(Crews).
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C. There Is No Basis for the Clan That Compliance Would Be
Prohibitively Expensive

Defendants’ complaint that “[tjhe adnistrative costs alone of complying
with the proposed injunction would leaormous,” (Def. PCL § 135) is
unsupported. Nothing on the face ad ihjunction should be unduly onerous in
terms of compliance, and Defendants haslduced no testimony to support their
contrary contention. Nor do they provide any specifics to support this generalized
claim.

We do not understand this complaint to concern ability to pay permissions
fees, which would be equallynfounded. GSU has bepaying permissions fees
in connection with coursepacks for yeasedDef. PFF § 72) and spent almost $4
million on electronic materials, including journal packages, in 2009 76. It
also levies a numbef student feesSeead. § 78; Pl. PFF  114. There is no
principled basis for the proposition that GSU should be permitted to take book
excerpts for free in connection with ERasd uLearn while paying for electronic
journals and e-books as well as for bookespts when copied in paper form. Nor
is there any record suppdar the claim that adpiate funding could not be
secured. To the contrary, Presidentl® testified that he has the power to
recommend a budget that includes funds to pay permissions to the owners of
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copyrights in works posted on EReSeeBecker Dep. 55:21-56:5 (by video, 5/26
Tr. 9).

D. Any Inadvertent Overbreadth Is Easily Curable

Defendants’ overly-literal reading of the proposed injunction as requiring,
inter alia, students to monitor their friends’ copyirsgéDef. PCL 11 124-27) is a
misinterpretation of the intended focustioé injunction, which is meant to apply
to the unauthorized copying and distrilomtiof course reading materials by GSU
employees. Any modifications that midig appropriate to eliminate ambiguity
could be easily accomplished.

VII.  PLAINTIFFS ARE ENTITLED TO REASONABLE ATTORNEY’S
FEES IF THEY PREVAIL;, DEFENDANTS ARE NOT

A. Plaintiffs Are Entitled to Attorney’s Fees

Plaintiffs have explained why, if thgyrevail in this action, they should be
awarded their reasonable attorney’s fegeePIl. PCL {{ 190-98. Defendants’
only challenge to such a fee award teehnical one: that attorney’s fees are
available only if a copyright registratian the infringed work was obtained prior
to the infringements or within tae months of first publicationSeeDef. PCL
9 115 (citing 17 U.S.C. § 412(2)). But,@glained below, section 412(2) should
not affect Plaintiffs’ entitliement to attornsyfees or the amount of the award even

though some of the representative works alleged to have been infringed were
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registered after commencement of theaacor are foreign works that are not
registered in the United States.

This action was brought to challengevidespread practice of copyright
infringement at GSU in connection with daline course reading systems. As s
common, Plaintiffs identified a sample ofegific works, identified in Exhibit 1 to
the Amended Complaint, that were repre¢agwe of those being infringed at GSU.
Each of those works was duly registerempto the commencement of the action.
As a result of Defendants’ scuttling thfe policy on which the Complaint was
based in the middle of the litigationfavor of the current policy, the Court
ultimately determined that the case wibbk tried on the basis of a different
(although overlapping) group of wa copied during 2009 and deemed
representative of current practice at GSkéeNov. 5, 2010 Hearing Transcript,
Docket No. 261, 11-14. The case remnsane seeking a prospective injunction
against a pattern of infringing conduct@&$U, not one limited to relief relating
solely to infringements of particular works.

Accordingly, Plaintiffs’ entitlement to &irney’s fees should not be affected
by the registration status of a subsetha works on Docket No. 361 that are not
works on which Plaintiffs origally sued. The Court dicted Plaintiffs to identify

all of their works from the designated 208&iod that Defendants had copied. To
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deny an attorney’s fee award on the faet ttertain of the works not identified as
being part of the suit until after theyere infringed were not registerpdor to
infringement makes no sense in this cohtextad Plaintiffs recommenced this
lawsuit following adoption of theew policy based solely on the 2009
infringements and with an eye to meetthg requirements of section 412(2), there
would be no question that Plaintiffs wdube entitled to attorney’s fees should
they prevail — notwithstanding the fabat the second lawsuit would have been
directed at the identical conduct and soubktidentical reliefo that implicated
here. There is no reason to exalt fawer substance in this manner.

So long as a sufficient number of tverks now in issue were registered
prior to commencement of the action — as there wseeR]. PFF Y 167-68) — that
should suffice to entitle Plaintiffs to amdiminished attorney’s fee award should
they prevail.

B. Defendants Are Not Entitled to Attorney’s Fees

If the Court rules, as it should, thatfeedants’ affirmative defenses have no
merit, the issue of their attorney’s fag#l be moot, as only a prevailing party is
eligible for attorney’sdes in a copyright suitSeel7 U.S.C. § 505 (“the court may

also award a reasonable attorseige to the prevailing partys part of the costs”).
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Even if the Court were to rule Defendants’ favor on the merits, there
would be no basis to award them attorndgiss. Attorney’s fees are awarded at
the court’s discretion based oansideration of factors that include “frivolousness,
motivation, objective unreasonablenesslibotthe factual and in the legal
components of the case) and the negghnticular circumstances to advance
considerations of compensation and deterrenEederty v. Fantasy, Inc510
U.S. 517,535 n.19 (1994). None of thesnsiderations warrant penalizing
Plaintiffs for seeking a ruling de the legality of the widespread,
nontransformative copying of their warlat GSU by means of online course
reading systems — a practice that haga@gPlaintiffs’ businesses and threatens
even greater harm if rephted on a national scale.

That GSU has borne the cost of litigg a case that will provide “legal
guidance” to others (Def. PCL Y 118) formshasis to award them attorney’s fees.
Any resulting legal guidance will have betle result of Plaintiffs’ initiative in
pursuing this litigation in the first instance.

CONCLUSION

For all of the foregoing reasons, adlves those set forth in Plaintiffs’

Proposed Findings of Fact and Conclusiohsaw, Defendants should be enjoined
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from infringing Plaintiffs’ copyright rightsand Plaintiffs should be awarded their
reasonable attorney’s fees.
Respectfully submitted this 30th day of July, 2011.

/s/ John H. Rains IV
EdwardB. Krugman
krugman@bmelaw.com
Georgia Bar No. 429927
John H. Rains IV
rains@bmelaw.com
Georgia Bar No. 556052

BONDURANT, MIXSON & ELMORE, LLP
3900 One Atlantic Center

1201 West Peachtree Street, N.W.
Atlanta, Georgia 30309

Telephone: (404) 881-4100

Facsimile: (404) 881-4111

R.BruceRich (pro hac vicé
Randi Singer (pro hac vice
bnathan Bloom (pro hac vice
ToddD. Larson(pro hac vice

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

| hereby certify that | havthis day filed the foregoinBLAINTIFFS’
POST-TRIAL REPLY BRIEF with the Clerk of Court using the CM/ECF filing
system which will send e-mail notificatiai such filing to opposing counsel as
follows:

Stephen M. Schaetzel, Esq.
John W. Harbin, Esq.
Natasha H. Moffitt, Esq.
Kristen A. Swift, Esq.

C. Suzanne Johnson, Esq.
Mary Katherine Bates, Esq.
KING & SPALDING

1180 Peachtree Street
Atlanta, Georgia 30309

Katrina M. Quicker, Esq.

Richard W. Miller, Esq.
BALLARD SPAHR, LLP

999 Peachtree Street, Suite 1000
Atlanta, Georgia 30309

Anthony B. Askew, Esq.

McKeon, Meunier, Carlin & Curfman, LLC
817 W. Peachtree Street, Suite 900
Atlanta, Georgia 30308

Mary Jo Volkert, Esq.
Assistant S. Attorney General
40 Capitol Square

Atlanta, Georgia 30334
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This 30th day of July, 2011.

/s/JohnH. RainslIV
John H. Rains IV
Georgia Bar No. 556052
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