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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
TAMMY L. ARNOLD,
Plaintiff,
V. : CIVIL ACTION FILE NO.
MICHAEL J. ASTRUE, : 1:08-CV-1747-AJB
Commissioner of Social :

Security Administration,

Defendant.

ORDER AND OPINION

Plaintiff Tammy L. Arnold brought ik action pursuant to 42 U.S.C. 88 405(¢
and 1383(c)(3) to obtain judicial review thie final decision of the Commissioner @
the Social Security Administration (‘¢hCommissioner”) denying her application fg
Supplemental Security Income (“SSf). For the reasons set forth below, th

undersignedRDERS that the decision of the CommissionerAfe-IRMED .

! The parties have consented tce tkexercise of jurisdiction by the

undersigned pursuant to 28 U.S.C. § 636(c) aaml R. Civ. P.73. [SeeDkt. Entry
dated 7/08/2008]. Therefore, this Order constitutes a final Order of the Court.

2 Title XVI of the Social Security Act, 42 U.S.C. 8§ 13&1 seq. provides
for supplemental security income for the thiea. Title XVI claims are not tied to thg
attainment of a particular ped of insurance eligibility. Baxter v. Schweiker
538 F. Supp. 343, 350 (N.D. Ga. 1982).
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l. PROCEDURAL HISTORY

Plaintiff filed an application for Splemental Security Income (“SSI”) or
January 5, 1999, alleging disabiligpmmencing on August 1, 1997. [Recor
(hereinafter “R”) 57]. The claim was dexion March 10, 1999nd Plaintiff filed a
request for reconsideration on March 11, 19fR39-42]. Plaintiff then requested ¢
hearing before an Administrative Law JudgalLJ”). [R42]. Evidentiary hearings
were held on September 23, 1999, and June 20, 2000, [R621-91], which resultq
“Notice of Decision-Unfavorable,” dated Beiary 8, 2001, denying Plaintiff's claim
on the grounds that she retained the RediFunctional Capacity (“RFC”) to perforn
light work with limited bending, stooping, tsting, and with aig'stand option. [R221-
33]. Plaintiff requested review bydhAppeals Council whig, on July 11, 2002,
granted Plaintiff's request for review, amaicated and remanded the claim back to t
ALJ for further proceedings. [R239-41].

Plaintiff filed another application f@SI benefits on Febrog22, 2001, and was
found to be disabled as of February 9, 2001. [R20].

The ALJ held another hearing on Ded®mn4, 2006, [R692-723], which resulte
in “Notice of Decision-Unfavorable,” dadeluly 23, 2007, denying Plaintiff's claim or

the grounds that she retained the RFC to perf@npast relevant wk as well as other
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work that exists in the national econonjir17-29]. Plaintiff requested review by th¢

\U

Appeals Council, which denied review, kivag the ALJ’s decision the final decisior]
of the Commissioner. [R11-13, 16].
Plaintiff, having exhausted all adnstiative remedies, filed this action on
May 7, 2008. [Doc. 2]. The Commissionéed the transcript of the administrative
proceedings on December 1, 2008. [DocTHe matter is now before the undersigned
upon the administrative record, the partieggalings, briefs and oral argument, and|is
ripe for review pursuant to 42 U.S.C. 88 405(g) and 1383(¢)(3).
[I.  PLAINTIFF'S CONTENTIONS
As set forth in Plaintiff's brief, th issue to be decided is as follows:

1. Whether the Administratiieaw Judge erred by not finding
that Ms. Arnold met listing 12.05 C.

[Doc. 11at 1].

. STATEMENT OF FACTS
A. FactualBackground
Plaintiff was born on March 29, 1963, awds 43 years old at the time of the

administrative evidentiary heag. [R57]. She has an etth grade education. [R67|

3 The parties agree that the presaut only deals with the time period of

January 6, 1999, through February 8, 20{R20, Docs. 11 at 3 and 12 at 2].
3
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699-700] . Her past relevant work wasaasousekeeper, packerail sorter, garment
hanger, and day care worker. [R62, 84-86, 252, 716-717].

B. Medical Records

The medical evidence is comprisedetords from (1) Dr. D. Hall Silcox, Ill;
(2) Dr. Phillip G. Wiltz, Jr.; (3) South CeadrMental Health Center; (4) Dr. Douglas
F. Powell; (5) Dr. Eugene Emory; (6) Georgia Baptist Medical Center; (7) South
Healthcare, Inc.; (8) Carla A. Hedeen,.Ph (9) South Central Mental Health

(10) Clifton Springs; (11) Dr. Margo King12) DeKalb Community Service Board

(13) Total Health Medical Center; (1®r. Russell E. Brown, and (15) Dr. Leslig

Harvey?

Review of these records discloses that on July 27, 1999, Plaintiff rece

treatment at South Central Mental Heafor anxiety and depression. [R109-10].

Plaintiff reported that she had six childrémee of whom also had children, and th
she cared for all of them. [R109]. Plafihalso reported she attended school until tk
eleventh grade, when she dropped adduse she became pregnant. [R109, 11

Plaintiff indicated that she would like tattend a GED course to complete hg

4 Because Plaintiff does not contest the ALJ’s findings regarding

physical impairments, [Doc. 11 at 16-1fAe Court will summarize only the evidenc
that relates to Plaintiff's mental condition.
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education, but she showed little interefR118]. She denied any hallucinations or

suicidal ideation. [R110, 118]. Plaintiff wadiagnosed with a depressive disorder and

an anxiety disorder and given a Globas&ssment of Function (GAF) score of 70
80> [R110]. The examiner spéicially stated that Plaintiff's “Presenting Problem i

Not a Disability.” [R110 (emphasis in original)].

From July 27 through September 9, 19RRintiff attended both group therap)
and individual counseling. [R107-108]. Slmtinued to report anxiety and depression

due to her family situationld.]. The therapy focused on helping Plaintiff re-stabilize

control in her home and obtaining better coping skills to deal with
problems. [R108]. Plaintiff reported fesdj better after her first group session, but s
did not return for treatment. [R107].

On March 7, 2000, Plaintiff undeemt a psychological evaluation with

Dr. Eugene Emory due to a diagnosisagnitive disorder, NOS, and major depressive

5

and mild insomnia) or some difficulty social, occupational, or school functionin
(e.g., occasionally truancy, or theft wittthe household), but generally functionin
pretty well, has some meaningful interponal relationships. A GAF score of 8
indicates that if symptomsepresent, they are transiemnd expectable reactions tq
psycho-social stressors (e.g., difficulyncentrating after family argument; no mor
than slight impairment in social, occujpaal, or school functioning (e.g., temporarily
falling behind in school work). Asgrican Psychiatric AssociatioDjagnostic and
Statistical Manual of Mental Disorder84 (4" Ed. Text Rev. 2000).
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disorder, moderate without psychotic featurg&l29]. Dr. Emory noted that Plaintiff
had the following functional capabilities thataubstantially limited due to disability
decision making problems, concentrationtimealculations, ability to read or write
conceptualization problems, visual mosills, difficulty with frequent changes of
flexibility, and abstract thinking.ld.]. Plaintiff’'s Full ScaldQ score on the K-Bit test
was noted to be 54 +/-&hich was considered to loethe lower extreme category
[Id.]. On the WRAT-3, Plaintiff's readinfgvel was a third grade, spelling second
grade, and math skills third gradé&d.]. Dr. Emory determined that some remediation
was possible for Plaintiff's disability:

Ms. Arnold’s remediation may be lited given her low I-Q & impaired

achievement. She might benefitiftovvocational and possibly Cognitive

Rehabilitation, her depression shiube treated. Likely through

Psychotherapy and possibly medication.
[R130].

On July 31, 2000, Plaintiff was seen at South Central Mental Health| for
depression. [R180-93]. Plaintiff repaitehe went to school through the eleventh
grade and stopped when she had her ¢indtd. [R187]. The examiners noted that

Plaintiff had a depressed affect and maod reported difficulty with her short-term

memory, but they also noted she was foliiented and had logical thought processgs
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and appropriate thought content with delusions or hallucinations. [R191-92].

Plaintiff was diagnosed with major depressdisorder and given a GAF score 0f°4Q.

On August 14, 2000, Plaintiff visite@arla Hedeen, Ph.D., for a consultativ
psychological examination. [R168-74]. Skkeged back and degpain and difficulty
thinking and remembering due to depressi [R168]. Plaintiff reported learning
problems and special education speech services in second dchfeShe reported
she left school in the eleventtagle because she was pregndut].[ Plaintiff reported
she lived with five of her six children and two grandsons. [R169]. She claimed

she needed assistance dressing, gettingfabe bathtub, and performing househo

chores, but she reported she used puldiesportation and shopped for the younger

children. [d.]. Plaintiff also reported she handled the financed.]. [She alleged
concentration problemad relationship problems with her familyld]l. She also

claimed she had no social activitiexlavatched television all dayld]].

6 A GAF of 40 indicated some impairment in reality testing
communication (e.g., speech at times isgital, obscure, or irrelevant) or majo
impairment in several areas, such askwvor school, family relations, judgment
thinking or mood (e.qg., depressed man avindads, neglects family, and is unable t
work; child frequently beats up younger childrés defiant ahome, and is failing
school. American Psychiatric Associatiddiagnostic and Statistical Manual of
Mental Disorders34 (4" Ed. Text Rev. 2000).
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Dr. Hedeen administered the Wedardhdult Intelligence Scale- 11l (WAIS-III)

to Plaintiff, resulting in a verbal 1Q s@of 51, a performance 1Q score of 54, and a

full scale 1Q score of 48. [R170]. Dr. Hedeen noted that the scores “were b
estimated premorbid abilitiesine Borderline range.’1d]. Dr. Hedeen also noted tha
the scores “were inconsistent with usaddptive functioning and reported education
history.” [Id.]. Dr. Hedeen further noted:
[Plaintiff’] exerted variable effort duringsts, displayed poor attention,
and this performance was much below adaptive functioning level.
In addition, reporteddrcational and adaptive functioning history was
well above mental status and testuigs. [Plaintiff’'s] behavior indicated
exaggeration of problems in the mergidtus exam and test results. The
test results were intempted as unreliable anavalid estimates of current
psychological functioning, well below true abilities.
[R171]. Dr. Hedeen’s diagnosis was deysiee disorder, although she noted she col
not confirm the diagnosis in part becausental status indicated exaggeration (
problems.” [d.]. Dr. Hedeen also noted “[t]essrdts were an underestimate of usu

intellectual, perceptual-motor, and acadefaitctioning. [Plaintiff] displayed poor

attention and did not consistently to determine the answers.ld]]. Dr. Hedeen

indicated that Plaintiff had some problemffecting her task completion and othé¢

AO 72A
(Rev.8/8
2)

! Dr. Hedeen appears to have inadeetly listed Plaintiffs name as

“Ms. Swann” in her report. [R171].
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work-related behavior.Id.]. Dr. Hedeen opined th&laintiff experienced chronic
problems, which affected task compbetiand other work related behaviorld.].
However, with resolution dier depression, Dr. Hedetsit Plaintiff could be a good

candidate for vocational servicedd.].

On April 30, 2001, Plaintiff was seeast South Central Mental Health for

complaints of insomnia. [R530]. Plaifitvas again seen at South Central Mental

Health on May 14, 2001, with compl&of auditory hallucinations. [R529].

OnJune 12, 2001, Plaintiff underwemasultative psychological examination

with Dr. Russell Brown. [R587-88]. Plaifftreported she went to the eleventh grade

and lived with her four childreand two grandchildren.ld.]. Dr. Brown noted that

Plaintiff's affect was flattened, buter speech was normal; her thought proces

logical, goal oriented, and reality based, witrevidence of any perceptual distortions;

her insight and judgent were adequate; and she was ful
oriented. [R588]. Dr. Brown noted that Pk#finvas able to register three out of thre
words immediately but could recall only owerd after an intervening taskd|[]. He

also noted she had difficulty spelling werand some difficulty following a three-stej
command, but her naming functions weraa, her repetition was fine, she was ab

to construct a sentence without difficulty, and her visuo-spatial functions \
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adequate. Ifl.]. Dr. Brown’s impression was history of spina bifida and history
depression, possible schizo-affective disordek].[ Dr. Brown noted that cognitively
Plaintiff was fully oriented, although she haaine trouble with her short-term memor|
and concentrationld.]. He opined that Plaintiff may have difficulty remembering a
following more complex tasks and soméidulty interacting with the public. I§l.].
He further opined that she appeared t@ble to adhere towork schedule but may
have some difficulty meeting productions mar because of her complaints of pai
[1d.].

On July 10, 2001, Thomddnger, M.D., a state agency medical consulta
completed a 12.04 Affective Disorder liggi form concerning Plaintiff. [R573-86].
Dr. Unger found that Plaintiff had a disturbance of mood, accompanied by a f
partial manic depressive syndrome, aglenced by sleep sturbances, decrease!
energy, difficulty concentrating or thinkingy, hallucinations. [R576]. The impairmen
was listed as major depressive disorder with psychotic featucep. |

The 12.05 Mental Retardation listing form, also completed by Dr. Ung
indicated that the plaintiff had limitedt&llectual functioning and probable Borderlin

Intellectual Functioning. [R577].

10
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According to Dr. Unger, Plaintiff haalmoderate to marked degree of limitatio

in activities of daily living; a moderate degree of limitation in maintaining so¢

functioning; and a moderate degree lipfitation in maintaining concentration,
persistence or pace. [R583].

On November 14, 2001, Plaintiff was seen at South Central Mental Health
to depressive symptoms, crying daily, sadod, poor concentration, irritability, ang
problems with sleeping. [R533].

On August 8, 2002, September 6, 2082d December 30, 2002, Plaintiff wa
seen at Clifton Springs due to depression. [R308-10].

Plaintiff was seen at Clifton Springs January 31, 2003, with complaints ¢
having insomnia 5 times a week due to bpakh and depression. [R307]. Plaintif
stated that she had crying speltsleast 5-6 times a monthld]]. She reported no

visual hallucinations, but audio hallucinations at least twice a wéeg. |

On July 29, 2003, Plaintiff was seerCdifton Springs for psychotic symptoms

and complaints of audio hallucinationsdadepressive symptona$ sadness, crying
spells, anxiety, and insomnia. [R328].€ldiagnosis was reported as Recurrent Maj

depression. [R332].
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Plaintiff continued to be seen aliffbn Springs on Janug 16, 2004, May 4,

2004, and November 3, 20G4r depressive mood/ pdyatic symptoms. [R270-81].

On March 31, 2005, Plaintiff was seen by Dr. Margo King for a consultat

examination. [R341-51]. Plaintiff reportetie was living with one son and her othg

ive

five children were living elsewhere. 3R1]. She reported she had been receiving $SI

for over a year due to a diaosis of spina bifida.lq.]. Plaintiff reported she droppedg
out of school in the eleventh grade andgsldshe was in specediucation classes all
throughout school and received special training for speddt]. She reported she
enjoyed working at day-cares aftming hairstyles on peopleld[]. Plaintiff also
reported that she had no frientdad difficulties with her faity, and stayed to herself
at home watching television, listening to music, and lying down. [R342-43].

Dr. King indicated that Plaintiff wasriented to person, place, time, an

situation; understood what she was asketbt@nd was able to nmain the attention

and concentration needed to complete desessment. [R343]. Dr. King noted that

Plaintiff had a flat affect and depressedod and her speech waarticulate, but with
an appropriate rateld.]. Dr. King indicated Plaintiff pufiorth her best effort and the

test results were considered a valid eataof her current cognitive functioningd.].

12
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Testing using the WAIS-IIl resulted in a vertb@lscore of 57, a performance 1Q score
of 56, and a full scali) score of 52. Ifl.]. In evaluating the scores, Dr. King stated:
A diagnosis of mental retardatievould be premature and would not be
warranted due to her iog in special education classes all throughout
school and not having employmeapportunities where her school-
learned skills were required. [Pl&ff] has also been out of school a
number of years which contributes lter lowered scores. The scores
rendered should be considered toabeeliable and accurate estimate of
[Plaintiff's] abilities and should be coigered valid in regards to her
performance. The results of thiseasure are also consistent with
[Plaintiff’'s] reports of being in sgrial education classes all throughout
school.
[R344]. Dr. King also noted achievemeunn€tioning testing indicated Plaintiff was
functioning at a second grade level andswansistent with Plaintiff's reporteg
difficulties, her performance on the WAIS-lihnd her reported special educatign
classes all throughout school. [R344-45]. . King stated that the scores should be
considered a valid and accurate estinodther academic achievement based on the
number of years of school she completed and the number of years she had been out
school and used any of Hearned knowledge from the classroom. [R345]. Dr. King
noted adaptive functioning testing indicatdintiff was functioning in the extremely

low range, but it appeared Plaintiff miagve been under-reparg her true abilities as

acry for help. [R345-46]. Dr. King diagnodelaintiff with major depressive disorder

13
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mild retardation (upper levety borderline intellectudiinctioning, and problems with
home environment. [R347-48].
Dr. King also completed a Medical Assenent of Ability to Do Work Related

Activities (Mental) form. [R349-51]. Accordg to Dr. King, Plaintiff's ability to deal

with work stresses was poor; she had low natibn affecting concentration/ attention;

her ability to understand, reméer and carry out complex job instructions was po
her ability to understand, remember andrcaut detailed, but not complex joQ
instructions was poor; and she forget things easily due to low concentratior
attention. [R349-50]. Additionally, Pl&iff experiencing difficulty in various word
comprehensions. [R350]. According to Rmg, Plaintiff demonstrated a flat affect
due to depressed symptonmslamight not be reliable tdhvew motivation to attend any
responsibilities.  If.]. Dr. King also reported that Plaintiff had low
motivation/concentration/attention duedepressed symptonasid reported physical
limitations. [d.].

On September 12, 2005, Plaintiff umdent a consultative psychiatrig
examination with Dr. Bruce Prince. [R352-58]laintiff reported she took care of he
personal needs and watchelgvesion, but claimed heios and other children helpec

with household chores, shopping, and food arafion. [R353]. Plaintiff claimed she

14
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could not read or write, needed helpnfrber daughters to pay bills, and was capable

of making small change onlyld[]. She reported she wable to take the busld[].

She also reported she attended schootil the eleventh grade in specia
education. Id.]. Dr. Prince noted that Plaintiffad a constricted affect, a depressed
mood, and was fully oriented, but was only capable of the simplest addition
subtraction. [R354]. Dr. Prince diagnog8idintiff with major depression and mental
retardation. Id.]. Dr. Prince opined that Plaifftappeared to have limited cognitive
capacity and required help from others to nseete of the demands of daily liféd |.
He opined that Plaintiff's prognosis was “quite guardedd:] [

Dr. Prince also completed a Medica#essment of Ability to do Work Related
Activities (Mental). [R356-58]. On this fm, Dr. Prince concluded that Plaintiff's
ability to relate to co-workers was poor rlability to interact with supervisors was

poor, her ability to deal with work sgses was poor, and her ability to maintaln

attention/concentration was poor. [R356]. He also opined that Plaintiff's ability to

behave in an emotionally stable mannes\paor, her ability to relate predictably in

social situations was poor, and her abiitylemonstrate reliability was poor. [R357].

15
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On November 3, 2005, Plaintiff was sesrClifton Springs due to reports o
having some depressive symptoms dua family member’s death, hearing voice
daily, and problems with sleeping. [R394].

Plaintiff was next seen at Clifto8prings on May 1, 2006, due to auditor
hallucinations, depressed moahd anxiety. [R369]. Plaintiff was again seen
Clifton Springs on May 26, 2006, due topdessive mood/psychotic symptoms ar
spina bifida. [R365]. On June 29, 2006, Plaintiff complained of having depres
symptoms and hearing voices. [R557]T.he same symptoms were reported ¢
September 11 and October 25, 2006. [R53laintiff was again seen at Clifton
Springs on April 27, 2007, for demson and psychosis with auditor
hallucinations. [R545-47].

D. Evidentiary Hearing Before The ALJ

Plaintiff was 43 years old at the time of the December 2006 hearing.
testified that she is single and has six children. [R697]. Plaintiff went to sc
through the eleventh grade and doeshote a GED. [R699-700]. Plaintiff alsg
testified that she last worked in a day care in 1998. [R701]. She explained thi

stopped working because “[m]y back went out at that timkl’]. [
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Plaintiff further testified that she feetiepressed and “beyarg a lot.” [R707].
She also testified that she stopped workiagduse of her pain in her lower back ar
because she was “a little depressed.” [R708].

Plaintiff testified that she cries a larr no reason and that she “be hearing lik
like sounds like (inaudible) or something likethi [R710]. Plaintiff further testified
that she went to the psychiatrist becaslsebelieved her mingas “playing tricks” on
her. [d.].

The vocation expert (“VE”) testified th&faintiff's past relevant work was as i
house cleaner, which is light, unskilled wpegkpacker, which is medium, unskilleq
work; mail sorter, which is light, unskillework; garment hanger, which is light
unskilled work; and day care worker, whichmedium unskilled work. [R717]. The
VE testified that Plaintiff would have no transferable skillsl.]]

The ALJ posed five hypothetical questidashe VE. He first asked whether i
hypothetical person who was capable of lifting and carrying up to 50 pot
occasionally, standing or walking at leastisours in an eight hour day and capable
medium work would be able to perform Piiif’'s past relevant work. [R717]. The VE

responded that such a person could perfelamtiff's past relevant work.1d.].
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The ALJ then inquired whether a hypothetical person with the residual functi
capacity to lift and carry up to twenpounds occasionally and less amounts mg

frequently and could stand walk for six hours out ohn eight hour day and capabl

of light work could perform Plaintiff's pastlevant work. The VE responded that su¢

a person could not perform the jobs of hakeaner, mail sorter, and garment hang
[R717-718].

The ALJ next inquired as to whether identified light jobshave an alternate
change between standing, sitfiand walking. The VE responded that the identifi
jobs did not readily afford the changingmdsture. [R718]. The ALJ then inquireq
whether there were light jobs that invadh@ change of position from sitting to standin
to walking. The ALJ replied that suarhypothetical person could perform the jobs
assembler of plumbing hardware and electronics works. [R718-719].

The ALJ then inquired whether there wargy jobs at the sedentary level thg
accommodated a change in position. The&fitied that such a hypothetical individug
could perform the jobs of finalssembler and bench hand. [R719].

Finally, the ALJ inquired as to whether a hypothetical individual with unresol

depressive syndromes which included egyunpredictably, inability to focus on work

with the end result being that they could not meet the criteria of the job be prec
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from the jobs discussed. The VE respahtieat such a person would be precludsg
from working. [R720].

On cross-examination, the VE testified that a hypothetical person of Plaint
age, education, and past work esxgece who is limitedto lifting ten pounds
occasionally; five pounds frequently; limitedstanding or walking no more than thirty
minutes at a time; who needs a sit/staption; who should avoid bending, stooping
crouching, crawling, and ladde and who has a poor ability tolerate work stresses
and frequent inability to maintaattention, concentratiopgersistence and pace woul

not be able to perform any work at any position. [R720-721].

The VE further testified on cross-examiion that if such a hypothetical person

had occasional interference with her abitibyattend and concentrate, then such
individual could still not perform any work. [R721].
IV. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact:

1. The claimant has not engagedubstantial gainful activity since
January 5, 1999, the application date (20 CFR 416.920(b) and
416.971 et seq).

2. During the relevant period, theaghant had a depressive disorder

and Spondylolisthesis at L5-S1, inmpaents that are severe within
the meaning of the regulations (20 CFR 416.920(c)).
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3. The claimant does not have an impairment or combination of
impairments that meets or medily equals one of the listed
impairments in 20 CFR Part 404, Subpart P, Appendix 1
(20 CFR 416.920(d), 416.925 and 416.926).

4, During the relevant period, Phiiff had the residual functional
capacity (“RFC”) to perform medium work involving simple,
routine, repetitive tasks.

5. The claimant is able to perform her past relevant work
(20 CFR 416.965).

6. The claimant is not under a disability, as defined in the Social
Security Act, from January 8999, through February 8, 2001, the
day before she was found dibed by the State Disability
Determination Service (20 CFR 416.920(Q)).

[R322-28].

The ALJ determined that Plaintiff was ribsabled at any relevant time prior t
his decision. [R28]. In making thidetermination, the ALJ first summarizec
Plaintiffs mental health records. [R2Z3H. He then discussed Plaintiff's ments
iImpairment. [R24-25].

The ALJ found that Plaintiffs medically determinable impairments coy

reasonably be expected to produce the allsgmptoms, but that claimant’s statemen

concerning the intensity, persistence éntting effects of the symptoms were not

entirely credible. [R27].
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The ALJ noted that Plaintiff alleged that she was unable to work du¢ to

depression, but her treatment was routmg@nservative in nature. [R27]. The AL
also observed that Dr. King felt Plaintiff would benefit from volunteer work 3

helping others, which indicated that sheswapable of making adjustments to worl

like activities, and therefore her depressi@as not as disabling as allegedt. ]

The ALJ also noted that he gave consathdés weight to the opinion of Dr. Brown

because his opinion was “wedasoned, consistent witther medical information in
the record and fully supported by DdkaCommunity Service Board treatmen
records,” which showed generally routine treatment and medication mainteridrice,

The ALJ also noted that he gave subt#hnveight to Dr. King’s opinion regarding

Plaintiff’'s ability to perform volunteer worls her opinion was consistent with Dr.

Brown’s and Plaintiff's treatment notesld]l. Finally, the ALJ gave little weight to
the opinion of Dr. Prince since the severityPtdintiff's condition outlined in his report

was not supported by Plaintiff's treatment history and the opinions of Drs. Brown

King. [ld.].

The ALJ observed that the VE found that an individual with Plaintiff

background and RFC could perfohmr past relevant workd other work that existed

in the national economy. [R28]. The AL3@lobserved that, even assuming Plaint
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could not perform her pastiesant work, the VE identifié other work in the national

economy which she could perform that alloWer sitting, standing, or other chang

of position. [d.]. As aresult, the ALJ found thatdtiff was not disabled at any time

after her alleged onset dabecause she could performther jobs in the national
economy. [d.].
V. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled for purposes of disability benefits if sh
unable to “engage in any substantialnfd activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expecteldsd for a continuous period of not less thé
12 months.” 42 U.S.C. § 423(d)(1)(A). Timepairment or impairments must resu
from anatomical, psychological, or physiological abnormalities which are demonst
by medically accepted clinical or laborataliggnostic techniques and must be of su
severity that the claimant is not gnunable to do previous work but canno
considering age, education, and wakperience, engagm any other kind of
substantial gainful work whichexists in the national economy

42 U.S.C. §8 423(d)(2)-(3).
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The burden of proof in a Social Security disability case is divided betweer
claimant and the Commissioner. The claintsedrs the primary burden of establishin
the existence of a “disability” and theoe¢ entittement to disability benefits
See20 C.F.R. 8§ 404.1512(a). The Commissiamsas a five-step sequential proce
to determine whether the claimant has met the burden of proving disab
See20 C.F.R. § 404.1520(dpoughty v. Apfel245 F.3d 1274, 1278 (1 Tir. 2001);
Jones v. Apfell90 F.3d 1224, 1228 (1 Tir. 1999). The claimant must prove at st¢
one that she is not undertaking substantial gainful activitgee 20 C.F.R.
8404.1520(b). At step two, the claimantsnprove that she is suffering from a seve
impairment or combination of impairments which significantly limits her ability
perform basic work-related activitiesSee20 C.F.R. 8§ 404.1520(c). At step threg
if the impairment meets one of the listetpairments in Appendix 1 to Subpart P @
Part 404 (Listing of Impairments), the cfant will be considered disabled withoy
consideration of age, education and work experie®=e20 C.F.R. 8§ 404.1520(d).
At step four, if the claimant is unablepmove the existence of a listed impairment, s
must prove that the impairment preterperformance of g relevant work.
See?20 C.F.R. § 404.1520(e). At step five, the regulations direct the Commission

consider the claimant’s residual functibmapacity, age, education and past wo
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experience to determine whether the claitnean perform other work besides pa
relevant work. See20 C.F.R. § 404.1520(f). The Commissioner must prodt
evidence that there is other work avaitahbl the national economy that the claima
has the capacity to perform. In orderd® considered disabled, the claimant mu
prove an inability to perform the jobs that the Commissioner IBtsighty 245 F.3d
at 1278 n.2.

If at any step in the sequence a clainan be found disabled or not disable
the sequential evaluation ceaaed further inquiry endssee20 C.F.R. 88 404.1520(a)
and 416.920(a). Despite the shifting of bunslat step five, the overall burden res
upon the claimant to prove that she is ugall engage in any substantial gainfi
activity that exists in the national economBoyd v. Heckler704 F.2d 1207, 1209
(11" Cir. 1983).

VI. SCOPE OF JUDICIAL REVIEW

The scope of judicial review of a dahiof Social Security benefits by the

Commissioner is limited. Judicial reviewtbe administrative decision addresses thr
guestions: (1) whether the proper legahdtads were applied; (2) whether there w
substantial evidence to support the finding&of; and (3) whether the findings of fac

resolved the crucial issueFkields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980
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This Court may not decide the facts anew, reweigh the evidence, or substity

judgment for that of the Commissioner. If supported by substantial evidencse

proper legal standards weapplied, the findings of hhCommissioner are conclusive.

Lewis v. Callahan125 F.3d 1436, 1439-40 (1 Cir. 1997);Barnes v. Sullivan
932 F.2d 1356, 1358 (1 LTir. 1991)Martin v. Sullivan 894 F.2d 1520, 1529 (Cir.
1990); Walker v. Bowen826 F.2d 996, 999 (T'1Cir. 1987);Hillsman v. Bowen
804 F.2d 1179, 1180 (T1Cir. 1986);Bloodsworthv. Heckler 703 F.2d 1233, 1239
(11™ Cir. 1983). “Substantial evidence” means more than a scintilla, but less tf
preponderance. It means such releeardence as a reasdma mind might accept as
adequate to support a conclusion and it rbestnough to justify a refusal to direct
verdict were the casbefore a jury.Richardson v. Peralest02 U.S. 389 (1971);
Hillsman, 804 F.2d at 118@loodsworth 703 F.2d at 1239. “In determining whethg
substantial evidence exists, [the Court] mustv the record as a whole, taking int

account evidence favorable as well as uofable to the [Commissioner’s] decision.

Chester v. Bower792 F.2d 129, 131 (YLCir. 1986). In contrast, review of the ALJ'$

application of legal principles is plenafyoote v. Chater67 F.3d 1553, 1558 (T Tir.

1995);Walker, 826 F.2d at 999.
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VIl. ANALYSIS OF CLAIM OF ERROR

Plaintiff argues that the ALJ erred iarcluding that she did not meet the ment
retardation listing of 12.05 C since foulpbologists found that she had low IQ scorz¢
in addition to the physical impairment of spondylolthesis and the mental impairr

of a depressive disorder. [Doc. 11 at 16-1BJaintiff also argues that the evideng

points to Plaintiff being mentally retardedor to age 22 because she was in speg

education classes and received failing grades in school. [R17].

The Commissioner responds that the ALJrdbterr in finding that Plaintiff did
not meet Listing 12.05 C because Plaintififd to prove that rampairments met the
threshold requirement of theadjnostic description of mentatardation of the Listing
in that the evidence does not show thairRiff had deficitsn adaptive functioning
during the developmental period. [DA2 at 17-2]. The Commissioner also respon
the record does not include valid IQ scores for the purposes of the lidtingt 21-
23].

Under Listing 12.05:

Mental retardation refers to sigraéintly subaverage general intellectual

functioning with deficits in adawe functioning initially manifested

during the developmental period; i.e., the evidence demonstrates or
supports onset of the impairment before age 22.
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The required level of severity for this disorder is met when the
requirements in A, B, C, or D are satisfied.

C. A valid verbal, performance, or full scale IQ of 60 through 70 and a
physical or other mental impairment imposing an additional and
significant work-related limitation of function;

20 C.F.R. Pt. 404, Subpt. P, App. 1. 80BL. The introduction to mental disorders
in Appendix 1 of subpart P explains:

If your [intellectual] impairment satisds the diagnostic description in the
introductory paragraph [of Listing 12.0&hd any one of the four sets of
criteria, we will find that your impairment meets the listing. . . For
paragraph C, we will assess thegree of functional limitation the
additional impairment(s) imposes to determine if it significantly limits
your physical or mental ability to do basic work activities,, is a
“severe” impairment(s), as defihén 88 404.1520(c) and 416.920(c). If
the additional impairment(s) does not cause limitations that are “severe”
as defined in 88 404.1520(c) and 4 (c), we will not find that the
additional impairment(s) impose rfaadditional and significant work
related limitation of function,” eveifiyou are unable to do your past work
because of the unique features of that work.

20 C.F.R. Pt. 404, Subpt. P, App. 1. 8 12.00A. Thus, Flaneteded to prove that she

had: (1) a significantly subaverage gehaengellectual functioning with deficits in

nJ

adaptive functioning initially manifested diog the developmental period; (2) an I¢

score between 60 and 70; and (3) other glaysr mental impairments, which imposed
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significant work-related limitations. See20 C.F.R. Pt. 404, Subpt. P, App. 1.

88 12.00A, 12.05C.

The Court concludes that substantial evidence supports the ALJ’s decisio
Plaintiff did not meet Listing 12.05€ Initially, the Court notes that the ALJ did no
specifically state how Plaintiff's impairments failed to meet the criteria
Listing 12.05C. However, “it is not reqed that the [Commissioner] mechanicall
recite the evidence leading to h[is] deteration. There may be an implied finding tha
a claimant does not meet a listingéane v. Comm’r of Soc. Sg205 Fed. Appx. 748,
750 (11" Cir. 2006) (citingHutchison v. Bowery87 F.2d 1461, 1463 (1 Cir. 1986)).
For the reasons discussed below, the ploperly evaluated the medical evidence
determining that Plaintiff did not meet Listing 12.05C.

The record does not show that Plairgifffered from mental retardation prior t(
age 22. To establish mental retardatittiere must be evidence of “significantly

subaverage general intellaat functioning with defiits in adaptive functioning

8 In his opinion, the ALJ states tHalaintiff’'s mental impairment does no
meet or medically equal listing “12.04,” whio#fers to affective disorders, not ments
retardation. [R24see als@0 C.F.R. Pt. 404, Subpt. PpA 1. 8 12.04]. However, the
ALJ then goes on to describe why Pldintloes not meet thenental retardation
listing. [R24-25]. Because neither Plaiifior the Commissioner addressed the ALJ
reference to § 12.04 rather tr&h2.05, the Court assumesstivas an inadvertent errol
on the ALJ’s part and the ALJ was actuakyerring to Listing 12.05 in his opinion.
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initially manifested during the developmenpariod; i.e., the evidence demonstrate¢s
or supports onset of the impairment befage 22.” 20 C.F.R. P404, Subpt. P, App. 1
812.05. Moreover, the resutiban IQ test create a reftable presumption that mental
retardation developed foge the age of 22Hodges v. BarnhayR76 F.3d 1265, 1267
(11™ Cir. 2001). The ALJ does nbave to make a finding afiental retardation based
solely on the results of an 1Q teSee Popp v. Heckler79 F.2d 1497, 1499 (1 Cir.

1986);see also Lowery v. Sulliva@79 F.2d 835, 837 (11Cir. 1992). Instead, the
ALJ should consider the 1Q test resultsrag with medical reports and other evidence
in the record, including daily activities, ltvior, past work and academic experienge.
Popp 779 F.2d at 149%ee also Hodge276 F.3d at 1269.

Here, four psychologists (Drs. Hedeen, Emory, King, and Prince) found [that

—n

Plaintiff had 1Q scores in the 50’s, wh indicates the extremely low range d
intellectual functioning. In addition, &htiff advised several of the examining
psychologists that she had been in special education classes while she was
school. [R168, 342, 352]. Maver, Plaintiff’'s school records show that she was|in
regular classes, not special educatiossga. [R126-27, 229]. Additionally, there is
no indication anywhere in the record that Rtiffi left school due to her grades. Rather,

Plaintiff has repeatedly stated that shedeftool in the eleventjrade because she was
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pregnant.See Whetstone v. Barnha263 F. Supp. 2d 1318, 1325 (M.D. Ala. 2003)

(determining that claimant had left schoothe ninth grade due to pregnancy, not poor

academic performance). The ALJ noted thatriff is capable of caring for hersell
and her grandchildren, thahe has a driver’s license, and that she stopped wor}
mostly because her back was hurting. [R24626]. Plaintiff further testified that she
received some nursing training, but did nanhpbete the course work because she W
pregnant. [R26, 700-701]. Plaintiff alsottBed that she was employed for a year ar
a half at a day care without any attendamadblems before she quit due to pain ar
depression. [R26, 229, 709]. Finally, theAtoted that Dr. King opined that Plaintif
would benefit for volunteer work and helgi others, which indicated that she wg
capable of making adjustments to workelilactivities. [R27]. Accordingly, the
evidence supports the ALJ’s implicit deaisito reject Plaintiff's IQ score$See Battle
v. Astrue 243 Fed. Appx. 514, 519-21 (1Cir. 2007) (finding that the ALJ did not er)
in his evaluation of claimant’s 1Q scores when he did not specifically reject thg
score, mention the 12.05 Listing, or explaihy the Listing was not met, but properl
discussed the medical evidence).
Even assuming Plaintiff could show tishe had deficits in adaptive functioning

which manifested prior to age 22, she stlhnot show that she meets the requireme
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of Listing 12.05C, because substantial evice supports the ALJ’s determination th
Plaintiff does not suffer from mental retatida. First, the ALJ incorporated hig
February 8, 2001, opinion into his July 2B07, opinion. [R23]. Inthe 2001 opinion
the ALJ pointed out that Dr. Hedeen did moinsider Plaintiff'slQ’s scores to be
valid. [R229]. The ALJ correctly noted that. Hedeen evaluatePlaintiff's IQ as
being in the extremely low range, but tharéawas evidence thataintiff exaggerated
her problems, and therefore, Dr. Hedeeoommended that one “use caution whg
determining limitations stemming from claimant’s impairments.” [R173, 229].

Second, the ALJ noted that Dr. Bro\w opinion was entitled to significant
weight because his opinion was “well-reasd, consistent with the other medici
information of record, and fully supportBeéKalb Community Seice Board treatment
records. ...” [R27]. Dr. Brown opinedatihPlaintiff's thought processes were logica
goal directed and reality based, but thla¢ had trouble with short-term memory ar
concentration, had difficulty with remeering and following complex tasks, an
difficulty interacting with the public. [R588]Dr. Brown also opined that Plaintiff
appeared to be able to adhere to a wsmtkedule, but could have difficulty meetin

production norms due to her complaints of chronic pald.].[ This assessment is

consistent with (1) Plaintiff's mental heatgcords, which show that most of Plaintiff's
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problems related to difficulty with her chikeh rather than intellectual impairments

[R107-18, 175-95]; (2) Dr. King’'s assessmémdt Plaintiff could perform volunteer|

work; and (3) Dr. Hedeen’s assessment thanEff's IQ test scores were invalid due

to poor effort. Thus, the ALJ did notren giving substantial to the opinion of
Dr. Brown regarding Plaintiff's abilities.

Third, the ALJ correctly noted that tpsychiatric evaluations of Drs. King anc
Brown did not reflect significant difficulty in Plaintiff's activities of daily
living. [R24]. The evidence shows thatithgrthe relevant time period, Plaintiff could
dress herself, do househatthores, take medicatiomdependently, shop for hel
grandchildren, and handle Harances. [R169, 353]. The ALJ also noted that Plaint
had only mild restrictions in social fulm@ning and that this assessment was suppor|
by Dr. King, who felt that Plaintiff woual benefit from volunteer work and helping

others. [d.]. Therefore, the ALJ properly credit®r. King’s opinion to the extent that

she determined that Plaintiff was capabfeperforming volunteer work as it was

consistent with Dr. Brown’s opinion. [R27].
Fourth, the ALJ properly discounted Dr. King’s assessment that Plaintiff's
tests were valid as inconsistent wibbr. Brown’s opinion and other treatmen

records. I[d.]. For example, as discussed ahdve Hedeen opined that Plaintiff’s
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scores were invalid because she exeafge her symptom§R171], and Dr. Brown,
who found Plaintiff's mental status to lelequate. [R588]. In addition, althoug
Dr. King found Plaintiff's 1Q tests scores to tadiable, she also stated that a diagnof
of mental retardation was premature bec&lamtiff had been out of school a numbe
of years, which contributed to her low scores. [R344]. Dr King further opined

Plaintiff was under-reporting her true abiliti&ss a cry for help and her attempt t

portray the depressive symptoms.” [R34Bjus, the ALJ properly rejected Dr. King's

opinion that Plaintiff's 1Q scores were vali&ee Outlaw v. Barnhart97 Fed. Appx.
825, 827 (11 Cir. 2006) (finding that substantial evidence supported the AL
conclusion that claimant was not disadblunder Listing 12.05C, because (1) his |
adult scores were inconsistewith his daily activities and work history and (2) tw
psychologists concluded thhe functioned in the borderline range of intellectu
functioning); see also Wainwrightv. Comm’r of Soc. SecNo. 06-15638,
2007 WL 708971, *2 (1.Cir. March 9, 2007) (finding that the ALJ was entitled 1
reject the examining psychologist opinioechuse “his opinion was contrary to th
opinions and assessments of the other state agency psychologists”).

Finally, the ALJ properly discounted the opinion of Dr. Prince because

opinion was not supported by his treatmenéaaoncerning Plaintiff and the opinion
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of Drs. Brown and King. [R27]. Dr. Pge determined that Plaintiff suffered menta

retardation based on her BQores from previous exanaitions and hreself-reported
history. [R352-54]. However, as preusly discussed, neither Dr. Hedeen n
Dr. King, who administered Plaintiff's 1Qg&s, determined that Plaintiff suffered fron
mental retardation. JeeR171, 344]. Additionally, Plaintiff made inconsister
statements to Dr. Prince about her abiliti€sr instance, she advised Dr. Prince th
she could not read or write and requiredabsistance of her daughters to pay the bil
[R353], yet told Dr. Hedeen that she hasttlher finances and bought money orde
in order to pay her bills. [R169]. Thedore, because Dr. Prince’s assessment t
Plaintiff suffers from mental retardationrst supported by the record, the ALJ did n
err in giving little weight to Dr. Prince’s opiniorSeeFries v. Comm’r of Soc. Sec
Admin, 196 Fed. Appx. 827, 833 (1 Cir. 2006) (“The ALJ had good cause for givin
minimal weight to Dr. Pisciotto’s original opinion that Fries was totally disab
because Pisciotto’s original opinion was inastent with other evidence in the recorg
including the opinions of Drs. Seo, Fuakd Marrone, and Friestsvn description of

her daily activities.”).
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The record as a whole contains dabsial evidence that the ALJ properly

T~

evaluated the medical evidence under Listing 1205CAccordingly, the

Commissioner’s decision BFFIRMED on this claim.

9 The Court notes that the ALJ does dicuss Dr. Emery’s report in his

opinion. [R17-29]. The Court concludestlihe ALJ's omission of any discussion

regarding Dr. Emory’s assessment ohiRliff's condition is harmless error as

Dr. Emory’s assessment does not support Plaintiff’s contention that she is meptally

retarded. Instead, despite finding that iti#ihad low IQ scores, Dr. Emory opined

that Plaintiff was capable of some cognitive and vocational rehabilitation. [R130].

Thus, his opinion supports the ALJ’s deteratian that Plaintiff’'s impairment does not
meet the 12.05C mental retardation listigge Caldwell v. Barnhar261 Fed. Appx.
188, 190 (11 Cir. 2008) (“We agree with the sfrict court that the ALJ’s failure
concerning Dr. Bell's opinionsas harmless error because the application of Dr. Bell
limitations would not havehanged the result.”Riorio v. Heckler 721 F.2d 726, 728
(11™ Cir. 1983) (finding ALJ's mischaractestion of claimant’s past work was
harmless error, because soeblaracterization of vocationactors was irrelevant where
ALJ found no severe impairmengee also Woodward v. Apf&o. 99-0926-RV-L,

'S

2001 WL 102354, *9 (S.D. Alalan. 8, 2001) (“Though it was recommended in the

Order on remand . . . that the ALJ consiither staleness of Plaintiff's 1978 IQ testing
he did not address this issudowever, the undersignedhdls that it is harmless error
Consideration of the stale 1Q test resultand only serve to show that Plaintiff did not
present evidence of a current IQ te#th an IQ score between 60 and 70.”).
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VIIl. CONCLUSION

For the reasons set forth abouwhe decision of the Commissioner |

AFFIRMED .

The Clerk isDIRECTED to enter judgment for the Commissioner.

IT IS SO ORDERED and DIRECTED, this the__9th day of February, 2010.

ALAN J. BAVERMAN
UNITED STATES MAGISTRATE JUDGE
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