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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIST RICT OF GEORGIA
ATLANTA DIVISION

JESSE COLE COCHRAN and
DANIELLE M. COCHRAN,
individually and as next friends and
natural guardians of their son
AUSTIN COCHRAN,

Plaintiffs, |
v. 1:08-cv-1790-WSD
THE BRINKMANN
CORPORATION,
Defendant/Third-Party Plaintiff,
V.
ROY COCHRAN and RENA
COCHRAN,
Third-Party Defendants.

OPINION AND ORDER

This matter is before the Court Defendant Brinkmann Corporation’s
(“Defendant”) Motion to Strike PlaintiffsSSupplemental Report Pursuant to Rule
26(e)(2) and Exclude the Supplementap&es and Testimony of Plaintiffs’
Expert Harry Edmondsori$4], Defendant’s DaubeMotion to Exclude Harry N.
Edmondson [166], Odendant’s Dauberotion to Exclude Dr. Kenneth Laughery

[167], Defendant’'s Motion t&trike Plaintiffs’ Expert Harry Edmondson’s August
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16, 2009 Affidavit [212], and Ciendant’s Motion to Strik@laintiffs’ Late Filed
Expert Affidavits Submitted by Doyle, Brani, and Laughery, and for Sanctions
Pursuant to Rule 37 [213].

l. BACKGROUND

A. Introduction

On May 16, 2008, Plaintiffs Jes€®chran and Danielle Cochran,
individually and as next friends and natugaardians of their son, Austin Cochran
(“Plaintiffs”), brought this products Iklity action for injuries to their son
allegedly caused by a turkey étymanufacturetly Defendant [1]. Plaintiffs
allege Defendant is liable féwustin’s past and future injuries related to burns he
received from hot oil which spilled frometturkey fryer when he fell on the gas
line that was attached to the fryer angrapane gas tank. Plaintiffs claim the
turkey fryer was defectivand unfit for use, was inherdy dangerous, and did not

have adequate warnings. Plaintiffs ass#ict liability and negligence clainis.

! On July 8, 2008, Plaintiffs fikan amended complaint, before the
Defendant filed an Answer, pursuantifed. R. Civ. P. 15(a)(1)(A) [9].

? Plaintiffs’ original complaint alsasserted a claifior nuisance. The
nuisance claim was not included in the &mded Complaint and thus is deemed
abandoned in this litigation.



B. Procedural Background

Discovery in this litigation origingy was scheduled to conclude on
November 23, 2008. On October 1, 2008, the parties filed a Joint Motion for
Status Conference and to Amend the Saliag Order, requesting that discovery
be extended to January 2809 [22]. On October 12008, the Court granted the
request and discovery, including expdigcovery, was extended to January 23,
2009 [30]. The Court stated that no furtk&tensions would be allowed. To
insure that discovery would be comielé on time and to allow the Court to
manage the litigation through the concbusof discovery, the Court ordered that
the parties submit, on or before OctoBér 2008, a detailed sbovery plan that
included the date for desigian and counter-designation experts and service of
Rule 26 reports. On October 27, 2008, the parties filed dieéailed discovery
plan which set forth the following agreed upon deadlines:

1. The Plaintiffs shall serve expert wss reports no later than December 5,
2008.

2. The Defendant shall depose all oaaltiffs’ experts by December 31, 2008.

3. The Defendant shall serve expert \@#$s reports no laténan January 5,
20009.

4. Plaintiffs shall depose all of Defenuss experts by Jauary 23, 2009 [37].



On October 30, 2008, the Court approtesl parties’ October 27, 2008 discovery
plan [40]. Thus, the parties proposedl the Court ordered a specific plan for
discovery, including the disclosure eéfpert opinions and the deposition of
experts, all to be completed by thedary 23, 2009 discovery deadline that the
Court had approved as proposed by the martie accordanceith the discovery
plan, Plaintiffs disclosed their expertdaserved their expert reports with their
experts’ opinions by the December 5, 2@@&dline. Two experts were identified
and their reports were filedlhe experts were Harfy. Edmondson, Plaintiffs’
design defect expernd Kenneth R. Laughery, Pl#ifs’ expert on warnings and
also on design and design alternatives.

On December 23, 2008, the partidsd a Joint Report on Discovery,
updating the Court on the status of discgJ&8]. Despite te Court’s admonition
that discovery would not be exterdleeyond January 23, 2009, on January 9,
2009, the parties filed a Joint MotionAonend the Discovergchedule, which
requested more time for the depositionsécific fact withnesses and experts [95].
The Court reluctantly agreed an extension and, danuary 20, 2009, the Court
entered an order allowingdfparties to depose facttmesses by February 17, 2009
and life care plan experts by January 3109 [101]. The paies did not request

additional time to identify further expers to allow reports to be amended or



experts to offer opinions thatere in addition to or €ferent from those contained
in the expert reports which the partrexd filed and served on December 5, 2008
and January 5, 2009.

On April 9, 2009, the Court held adreng to address pending discovery
motions. After ruling on the parties’stiovery disputes, the Court again, and
reluctantly, extended the discovemyadiline to May 29, 2009 [135]. This
extension also did not include an extensabthe time to amend or add to expert
opinions, and neither party mentionedttbhanges to expert opinions were
anticipated or required.

C. Background Reqgarding Plaintiffs’ Expert Harry N. Edmondson

Plaintiffs’ expert, Harry N. Edmondson, testified during his deposition that
he was retained by Plaintiffs in Jamp2008, and likely started working on his
expert report on August 28, 2009, fouomths before his repowas due. Def.’s
Motion to Strike PIs’ Supplemental Repdet. A at 13, 53-5. On December 5,
2008 — the deadline for Plaintiffs’ disclosure of expert witnesses — Plaintiffs
disclosed Edmondson as an expert mrmdluced his expert report, which he
completed on December 4, 2008 thay before it was due. Sieat Exs. B, C.
Edmondson’s report contained two opirsaegarding the design and engineering

of Defendant’s turkey fryei1) “[t]he [fryer’s] resistance to being tipped over is



inadequate,” and (2)t]he height of the gas comation to the burner on the stand
contributed to the instability dhe fryer in this case.” Idat Ex. C.

On December 15, 2008, Defendant noticed Edmondson’s depositicat. 1d.
Ex. D. On December 19, 2008, Edmonds@s deposed. During the deposition,
Defendant learned that, on December20Q8, Edmondson had, for the first time,
conducted physical testing of the turkey frg¢issue in this case and on which he
had offered the two opinions in his Decem#e2008 report. This testing was not
included in his December 4, 2008 expeytort (because it had not been done) nor
was there any indication in the report thatintended toanduct any testing.
Plaintiffs contend that, on Decemid&3, 2008, the day before Edmondson’s
deposition, they emailed a Second Supgetal Response to Defendant’s First
Interrogatories, which included notice of the testing that had been conducted the
day before._Idat Ex. A, 23-8; sealsoid. at Ex. E. Theylid not, however, make
any other effort before thdeposition to advise coundel the Defendant that this
eleventh hour, post-expert report testiragl been conducted he attorney who
deposed Edmondson was not aware isftéssting until the deposition. _ldt 5°

During the deposition, Plaintiffs also produced a video and photographs of

* The Supplemental Response to DeferidaFirst Interrogatories was not
emailed to him. Def.’s Motion to fite PIs’ Supplemental Report, 5.



Edmondson’s December 17, 2008 testingatd=x. A, 178-79, which had not been
produced to Defendant at any point before the deposition.

On January 29, 2009, Edmondson condiistél further testing on the fryer
at issue, apparently to respond to issegmrding his expert opinions that were
disclosed at his deposition. On February 5, 2009, Plaintiffs sent Defendant videos
and photographs of the January 29, 208frig, and offered to make Edmondson
available to be further deposed. Taffer was made even though Plaintiffs had
proposed, agreed to, anet@ourt had ordered a specitlate for the filing of
expert reports and that discovery cditiffs’ experts would be completed by
December 31, 2008.

On May 14, 2009, Plaintiffs filed their Supplemental Report Pursuant to
26(e)(2), which indicated that Edmondseas expected to testify regarding his
December 17, 2008 and January 29, 200&ngeand listed a number of exhibits
related to this testing. The report sfieally stated that Edmondson now would
testify that his testing confirmed Dei@gant’s fryer did not meet the stability
standard of the American Nationab8tlards Institute (“ANSI”) and that
reasonable alternative designs would have prevented the injuries suffered by
Austin Cochran._Idat Ex. F. This amendedpert, with Edmondson’s new and

different opinions based on his post-Decemb, 2008 testing, was filed over five



months after Plaintiffs’ expert reports weralered to be file. On May 27, 2009,
Plaintiffs served a revised experpogt of Edmondson, which included his new
opinion that Defendant’s fryer did not etehe minimum stability standard of
ANSI. Id.at Ex. G.

On July 1, 2009, Defendant filed its Motion to Strike Plaintiffs’
Supplemental Report Pursuant to R2€e)(2) and Exclude the Supplemental
Reports and Testimony of Plaintiffs’ gart Harry Edmondson [154]. On August
10, 2009, Plaintiffs filed their Responds7], and, on Augus24, 2009, Defendant
filed its Reply [208].

On July 1, 2009, Defendant also filed_its Daulddotion to Exclude Expert
Witness Harry Edmondson [166]. Ondust 17, 2009, Plaintiffs filed their
Response to Defendant’s Daubigidtion [195], andpn August 31, 2009,
Defendant filed its Reply [211].

On August 31, 2009, Defendant filed Mtion to Strike Plaintiffs’ Expert
Harry Edmondson’s August 16, 2009 Affidaj212] and its Motion to Strike
Plaintiffs’ Late Filed Expert AffidavitSubmitted by DoyleBrani, and Laughery,
and for Sanctions Pursuant to Rule 3¥3R On September 15, 2009, Plaintiffs
filed their Responses to the MotionsStrike [215, 216], ad, on September 29,

2009, Defendant filed itReplies [217, 218].



D. Background Regarding Plaintiffs’ Expert Kenneth R. Laughery

In accordance with the Court'sedember 5, 2008 deadline for expert
witness and expert report disclosure, Ri#fs disclosed Kenneth R. Laughery,
Ph.D. as an expert witness and producsecdekpert report. lhis report, Laughery,
a human factors witness, opined that:

1. Defendant’s turkey fryer design was flawed and alternative designs were
available. Design factors such as ftegs, a wider basend a lower center
of gravity would have resulted anmore stableral safer product.

2. Defendant’s turkey fryer had a “tipevhazard,” which was due to its
number of legs, the width of its baseg theight of its center of gravity, and
the magnitude and direction of forcegue@ed to cause the fryer to tip over.
This hazard was not open and obvioud Hrerefore an adequate warning
system was imperative.

3. The warning system associated witefendant’s turkey fryer was not
adequate with regard to the “tipoveazard.” Specifically, Defendant’s
failure to include warnings on the turkey fryer, and to only provide warnings
in the owner’'s manualyas inadequate.
Def.’s Brief in Support of Motin to Exclude Laughery, Ex. A.

On July 1, 2009, Defendant filed its Daubgliation to Exclude Expert

Witness Kenneth Laughery, Ph@267]. On August 17, 2009, Plaintiffs filed their
Response to Defendant’s Daubigidtion [194], andpn August 31, 2009,

Defendant filed its Reply [21d].

* As discussed above, Defendant alsaifdeMotion to Strike an affidavit of
Laughery submitted in support of l@gpert witness testimony [213].



.  DISCUSSION

A. Defendant’'s Motion to Strike Plaintiffs’ Supplemental Report
Pursuant to Rule 26(e)(2) and Exclude the Supplemental Reports
and Testimony of Plaintiffs Expert Harry Edmondson

Defendant seeks to strike PlaintifiSupplemental Report Pursuant to Rule
26(e)(2) as to Harry Edmondson andlexde any other repgrexhibit, or
testimony that relates to testing ormipns formed after the December 5, 2008
deadline for expert withess and expert report disclosure. Defendant claims that,
pursuant to Rule 26(a) of the Federald®wf Civil Procedure, any addition to
Edmondson’s expert report following Dedeen 5, 2008 is untimely. Plaintiffs
argue that they were reged to disclose Edmondsoritssting and opinions as a
“supplemental” disclosure under Ril6(e) of the Federal Rules of Civil
Procedure. They further contend tkaen if the Court does not deem the
disclosure “supplemental,” a motiongtrike is too harsh a remedy.

1. The Requirements of Rule 26

Rule 26(a)(2) of the Federal Rules@if/il Procedure governs the disclosure
of expert witnesses. tlequires that a report, signbyg the expert witness, must
accompany the disclosure of each expatriess. This report must contain:
(i) a complete statement of all opiniaihe witness will expres and the basis and

reasons for them; (ii) the data or otiormation considered by the witness in

10



forming them; (iii) any exhibits that wibe used to summarize or support them;
(iv) the witness’s qualifications, includirglist of all publications authored in the
previous 10 years; (v) a list of all otheases in which, during the previous four
years, the witness testified as an expéttial or by deposition; and (vi) a
statement of the compensation to be paidhe study and testimony in the case.
Fed. R. Civ. P. 26(a)(2)(B)A party must make thesesdiosures at the time and in
the sequence that the court orders.atda)(2)(C). A party also must supplement
or correct its disclosure “in a timely maer if the party learns that in some
material respect the disclosure is incomplete or incorrect.”_Idt (e)(1).

Moreover, Rule 37(c)(1) of the FedeRules of Civil Procedure states that
when a “party fails to provide informatiar identify a witness as required by Rule
26(a) or 26(e), the party is not alloweduse that information or witness to supply
evidence on a motion, athearing, or at a trial, wrgs the failure was substantially
justified or is harmless.” e R. Civ. P. 37(c)(1). “Thburden of establishing that
a failure to disclose was substaliyigustified or harmless rests on the

nondisclosing party.” Mitieell v. Ford Motor Cq.318 Fed. Appx. 821, 825 (11th

Cir. 2009) (quoting Leathers v. Pfizer, In233 F.R.D. 687, 697 (N.D. Ga. 2006)).

11



2. Analysis

Defendant claims Plaintiffs’ discsoires of Edmondson’s December 17,

2008 and January 29, 2009 testing and the opinions formed from such testing are
untimely under Rule 26(a) because tlbegurred after the Court’'s December 5,
2008 deadline. Defendant asserts thatstiteen harmed by its inability to pursue
discovery of these untimely dissures. The Court agrees.

Plaintiffs appear to claim that ldmondson conducting additional testing
and having been deposed ahscovered shortcomings in the opinions he offered
(which led him to conduct even more tagl, Plaintiffs “learn[ed] that in some
material respect [Plaintiffs’ expertpert] [was] incomplete or inaccurate,”
entitling Plaintiffs to “supplement” Edmondsseneport under Rule 26(e). This is
a tortured and self-serving interpretationndifat the Rule allows an attempt to
justify Plaintiffs’ strategy to introducepinions and evidence foreclosed by the
orders of this Court. The purpose of estgeports and a deadline for serving them
IS to put an opposing party on noticewdfat it must contend with at trial.

Plaintiffs’ strategy of ongoing testing and report amendment defeats the purpose of
the report requirement and the order of this Court, which wasdaliscovery and
fix for the parties the evidence and mpns with which they would have to

contend at trial so a trial could be faidyd efficiently conducted. That effort

12



would be hopelessly and unfairly frustratethé Court allowed Plaintiffs’ tactic in
this case. Rule 26(e) requires atpdo supplement a report it finds was
“incomplete or inaccurate.” Fed. R. CR. 26(e)(1)(A). Itis not a device to allow
a party’s expert to engage in additionalrk, or to annul opinions or offer new
ones to perfect a litigating strategy.

The principles of fairness and litigation efficiency are embedded in the
Court’s Local Rule 26.2C. It provides:

Any party who desires to use the tesiny of an expert witness shall

designate the expert sufficientharly in the discovery period to

permit the opposing party the opporturtitydepose the expert and, if

desired, to name its own expertwess sufficiently in advance of the

close of discovery so that a sinmildiscovery deposition of the second

expert might also beonducted prior to #hclose of discovery.

Any party who does not comply with the provisions of the foregoing

paragraplshall not be permitted to offer the testimony of the party’s

expert, unless expressdyithorized by court order based upon a

showing that the failure toomply was justified.
L.R. 26.2C.

Here, at the request of the parties amahsure litigation fairness, the Court
allowed experts to be identified and repda$e produced at the end of discovery
and then allowed experts to be deposed so all expert discovatg be completed

by January 23, 2009. Plaintiffs ignoréek requirement imposed by the Court and

now seek to manipulate themselves out of their discovery obligations. As the

13



Court’s Local Rule provides, failure tmmply with the requirements of expert
discovery, including as modified heretlag¢ parties’ request, will result in the
exclusion of expert opinions not offeredancordance with Locd&ule 26.2C and,
in this case, the orders of this Court.

The following facts are undispute®laintiffs submitted Edmondson’s
expert report on December 5, 2008, the teadrdered by the Court. The report
contained only two opinions: (1) the fryer’s resistance to being tipped over is
inadequate, and (2) the height of the gas connection to the burner contributed to the
instability of the fryer. Edmondsohpwever, elected to conduct post-report
testing on December 17, 2008, only two dagfore he was tbe deposed and
despite the fact that he had been retafioed months before the report was due.
This post-report testing led to new opinienthat Defendant’s fryer did not meet
the minimum stability standard of ANSha reasonable alternative designs would
have prevented Austin Cochran’s ingsi Defendant’s counsel attempted to
guestion Edmondson regarding this lagtume testing and the new opinions he
offered, but under the circumstances tlen€ agrees Defendant’s counsel did not

have time to prepare questions regardihegtesting or to review the video and
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photographs of the testing, which were not produced until the day of the
depositiorr

It is further undisputed that, d@anuary 29, 2009, one month after
Defendant’s deadline to depose Plafstiexperts, Edmondson conducted still
more testing. On February 5, 200%iRtiffs sent Defendant more videos and
photographs of the testing. Yet, it was not until May 14, 2009 that Plaintiffs filed a
supplemental report and May 27, 2009 thaytherved a revised expert report,
officially informing Defendant of Exhondson’s testing and his new opinions
regarding the fryer’s failure to mette ANSI standard for stability and the
existence of reasonable alternative designs.

Rule 26(a) is clear that an expenteport must contain “a complete
statement of albpinions the witness will expressthe data or other information
considered by the witness in forming them,” and “any exhibits that will be used to
summarize or support them.” Fed.@v. P. 26(a)(2)(B) (emphasis added).
Plaintiffs undeniably failed to comply Wi these requirements by adding opinions
and exhibits, based on new testing unforecasted to Defendant and which was

undertaken weeks and months after December 5, 2008 deadline for

> That Plaintiffs did not extend evéime courtesy of a call to tell Defendant
of this late testing and that Edmondsuas offering new and different opinions at
his deposition is very difficult to undersihand is not conduct a court expects of
counsel in litigation in any court.

15



Edmondson’s expert report. Plaintiffs chathat they were redued to make these
additional disclosures dsupplemental” disclosuseunder Rule 26(e), which
provides that if a party learns that its disclosure is “incomplete or incorrect,” it
must supplement or correct it “in a timely manner.” dd(e)(1). Plaintiffs’
twisted attempt to use Rule 26(e)ustify their untimely disclosures is
unprecedented, and unfair.

Although Edmondson was retained monthadvance of the expert report
deadline, Edmondson failed to condud tasting upon which to formulate his
expert report. Rule 26 doast permit a party to circumvent the deadlines imposed

by the Court._SeReid v. LockheedMartin Aero. Co. 205 F.R.D. 655, 662 (N.D.

Ga. 2001) (“Rule 26 does not . . . bestgpon litigants unfettecefreedom to rely
on supplements produced after a court-ingplogeadline . . . Rule 26 imposes a
duty on Plaintiffs; it grants them no rigtda produce information in a belated
fashion.”) (emphasis in original). The Court finds that Plaintiffs’ failure to
conduct the testing and to offer the opinions based on the testing before the

deadline for expert reports was not subsédly justified nor were the late testing

® Plaintiffs attempt to justify their teted disclosure by claiming that the
new opinions and testing were discld$e Defendant before Edmondson’s
deposition, and were addredse Edmondson’s deposition. It is disingenuous to
claim that disclosure of an expert’s &duhal opinions and testing the day before a
deposition is anything other than an atfe to disadvantage the opposing party.

16



and disclosures harmle§sSeeFed. R. Civ. P. 37(c)(1)The Court concludes that
Edmondson’s December 17, 2008 testingtéssimony regarding that testing, his
January 29, 2009 testing, his May 14, 280fplemental report, and his May 27,
2009 revised expert report muns excluded. Plaintiffare limited to the opinions
and bases for the opinions stated in Eddsmn’s December 4, 2008 expert report.

B. Defendant’'s Daubert Motions toExclude Harry Edmondson and
Kenneth Laughery

Defendant seeks to exclude Edmondsoarasexpert witness, claiming that
the opinions in his December 4, 2008 expeport are not reliable. Defendant
specifically claims that Edmondson’s ojans that (1) the turkey fryer has
inadequate resistance to being “tipped over,” and (2) the height of the gas
connection to the burner renders the turkggr unstable fail to meet the criteria

under_Daubert v. Merrell Dow Pharms., |n809 U.S. 579 (1993).

Defendant also seeks to exclude tistimony of Plaintiffs’ other expert

witness, Laughery, on the grounds thath& is not qualified to render expert

" The Court observes that all of the pespert report testing and analysis
performed by Edmondson is the kind of work a competent and thoughtful expert
would have undertaken befanéfering an opinion in the first instance. It appears
to the Court that Edmondson’s and Pldfatistrategy was to see where Defendant
intended to attack Edmondson’s opini@m&l then conduct additional testing and
offer additional opinions to respond to thé@icisms of his work. That is to say,
there is not justification in the Court'sind for the post-expert report work that
was performed and the offering new opinions by Edmondson.

17



opinions on the turkey fryer’'s design and (2) his opinions regarding the turkey
fryer’s “tipover hazard” and inadequatarnings are not reliable under Daubert

1. The Standard on Expert Testimony

Rule 702 of the Federal Ras of Evidence provides:

If scientific, technical, or other specialized knowledge

will assist the trier of fact to understand the evidence or

to determine a fact in issya witness qualified as an

expert by knowledge, skilexperience, training, or

education, may testify thereto in the form of an opinion

or otherwise, if (1) the tastony is based upon sufficient

facts or data, (2) the testimy is the product of reliable

principles and methods, and (3) the witness has applied

the principles and methoddiably to the facts of the

case.
To exercise properly its role as a dageper to the admission of scientific
testimony, the Court must consider whetfigthe expert is qualified to testify
regarding the matters he@mds to address, (ii) the expert’'s methodology is
sufficiently reliable under Daubemnd (iii) the expert’s testimony assists the trier

of fact to understand the evidence or ttedmine a fact indsue._Quiet Tech.

DC-8, Inc. v. Hurel-Dubois UK Ltd.326 F.3d 1333, 1340-41 (11th Cir. 2003).

Daubertsets forth a non-exclusive chdist for use in evaluating the
reliability of scientific epert testimony. The factors include: (1) whether the
expert’s technique or theory can behas been tested — that is, whether the

expert’s theory can be challenged in savbgctive sense, or whether it is instead

18



simply a subjective, conclusory approdbht cannot reasonably be assessed for
reliability; (2) whether the technique or tigdnas been subject to peer review and
publication; (3) the known or potential raikerror of the technique or theory
when applied; (4) the existence and manatece of standards and controls; and (5)
whether the technique or theory has bgenerally accepted in the scientific
community. _Daubeyts09 U.S. at 593-94. The Court is not required to consider
each of these factors, “and a fedexalnt should consider any additional factors

that may advance its Rule 702 aysas.” Quiet Tech. DC-8, Inc326 F.3d at

1341.
The same criteria that are used to asdbe reliability of a scientific opinion
may be used to evaluate the reliability of non-scientific, experience-based

testimony._Kumho Tire Co. v. CarmichabP6 U.S. 137, 152 (1999).

“Sometimes the specific Daubdaictors will aid in deermining reliability;

sometimes other questions may be moreulse&fs a result, ‘the trial judge must
have considerable leeway in deciding particular case how to go about

determining whether partical expert testimony is reli¢e.” United States v.

Frazier 387 F.3d 1244, 1262 (11th Cir. 2004) (quoting Kupdf6 U.S. at 152).
While an engineer “may not necessal/required to fulfill the demands of a

rigid professional protocol in every cagids well known that engineers routinely
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rely upon established principle$ physics, material sarees, and industrial design
and often utilize technologically sophtsited and carefully calibrated testing
methods and devices when arriving aitltonclusions. As such, the accepted
methodology, characterizing the practice okapert in the field of engineering,
simply does not involve guessworkeren conjecture; rather, accepted
methodology more often involves some ingunto industry standards, practices,
or publications and results in concluss based upon concretata, testing,

measurements, or calculatichdvicGee v. Evenflo C9.2003 U.S. Dist. LEXIS

25039, at *13 (M.D. Ga. Dec. 11, 2003) (imtal citations and quotations omitted).
In applying the Daubenriteria and others that may be relevant, the Court
must determine if the expert unjustifial@xtrapolated from aaccepted premise to

an unfounded decision. General Elec. Co. v. Job#2 U.S. 136, 146 (1997).

That is, there must not be too “greataralytical gap between the data and the
opinion proffered.”_Id. The Court must be assuréa expert is using the “same
level of intellectual rigor that characterizég practice of an expert in the relevant
field.” Kumho, 526 U.S. at 152. “[N]ot only musiach stage of the expert’'s
testimony be reliable, but each stage nigsevaluated practically and flexibly

without bright-line exclusionary (or ingsionary) rules.”_Heller v. Shaw Indus.,
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Inc., 167 F.3d 146, 155 (3d Cir. 1999). The focus must be on the principles and
methodology and not the conslans reached. Daube809 U.S. at 595.
2. Analysis — Edmondson’s Opinions

a. Edmondson’s Opinion dihthe Turkey Fryer Has
Inadequate Resistance to Being “Tipped Over”

Edmondson’s first opinion is that “[ig [turkey fryer’s] resistance to being
tipped over is inadequate.” Def.’siBfrin Support of Motion to Exclude
Edmondson, Ex. B. Edmomuis measured the “momeatm for tipping over” as
4.77 inches to 5.77 inches, which heethed to be too utable. Defendant
contends that both Edmondson’s datd his resulting opinion fail to meet the
Daubertcriteria for reliability The Court agrees.

Edmondson states that his opinion relyag the turkey fryer’s stability is
based on his analysis of its design. His testimony discloses that he did not have the
information an expert requires to calcul#te fryer’s resistance to tipping over.
Edmondson testified that he did not psecise values, but elected instead to
estimate the turkey fryer pot's voluraad diameter. Deposition of Harry
Edmondson (“Edmondson Dep.”), 122, 1230lume and diameter values are
necessary to determine the center of gravitthe fryer, which affects the stability
of the fryer. Edmondson also admittedithe did not know Austin Cochran’s

height, weight, or the distance from the top of the picnic table to the hose onto
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which Austin jumped, which caead the pot to tip over. Ict 79, 118-19, 132-33.
Without these values, he cduhot have calculated therce which caused the fryer
to tip over. Edmondson’s opinion is Mmsed on “concrete data, testing, [or]
measurements” and his methodologwive[s] guesswork” and “conjecture,”
and therefore they are not reliable. $4&EGee 2003 U.S. Dist. LEXIS 25039, at
*13.

Edmondson also cannot provide any objective basis for his opinion
regarding the fryer’s stability. Edmondson measured the “moment arm” of the
fryer and opined that the stability ofetlfryer was inadeqta— he offered no
further support for this view. Edmondsoml diot cite to an industry standard that
would support his opinion that tmeoment arm was inadequate. $&&bBnondson
Dep., 148. He did not conduct any physiesting of the fryer’s resistance to
tipping over or other fryer models’ resistance to tipping overatld48, 103.
Edmondson employs nothing more tharstdjective, conclusory approach that
cannot reasonably be assest® reliability.” SeeFed. R. Evid. 702, advisory
committee’s note (discussing 2000 amendmamntke rule and requirements of

Dauberj.

8 For the reasons discussed above ,Gourt does not consider Edmondson’s
untimely testing on Decembgr, 2008 and January 29, 20009.
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Even if Edmondson could offer support for his opinion that the fryer’s
resistance to tipping over wasdequate, he concededtine did not have the
information necessary to determine thatger the circumstances in this case, the
fryer would not have tipped over evignin his opinion, the fryer had been
sufficiently stable:

Q: Um, you have a kid jumping off bench. And you don’t know what

the vector is going to be. Modo you come up with those numbers
and say to yourself, with reasonaldigree of engineering certainty or

probability, that it wouldn’t have tipped anyway?

A: Until we know what force he hit i, it would be hard to say that it
wouldn’t have tipped.

Q:  And that's my point.
Yeah.

Edmondson Dep., 118-19. Edmondson essinconcedes that at some point,
any fryer, no matter how stable, will tip ovéthe force is great enough. Because
he did not consider, in this case, theceowith which the fryer was tipped over in
his analysis, Edmondson’s opinion that the fryer was not sufficiently stable does
not assist the jury in its defective design inquiry. In fact, even if he did know the
force — which he did not — his testimonysahat a different design might not have

prevented the tipping caused by AnsCochran falling on the gas hose.
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b. Edmondson’s Opinion Regard) the Fryer’'s Instability
Due to the Height of the Gas Connection

Edmondson’s second opinion is thailige height of the gas connection to
the burner on this stand contributed to theability in this case.” Def.’s Brief in
Support of Motion to Exclude Edmondsdix. B. Edmondson does not provide
an opinion, let alone an indmg benchmark, of what constitutes a safe height for
the gas connection. He simply states thifitthe height ofthe gas connection had
been close enough to the ground so tihatbending of the mount for the burner
would have let the hose connection totlod ground, this accident would have
been prevented.” IdEdmondson did not conduct any physical testing to confirm
his conclusory statement that this accident could have been avoided. Without any
specific facts, standards, or methoitiss impossible objectively to test
Edmondson’s opinion for reliability.

Edmondson’s opinions regarding the frgaesistance to being tipped over
and the height of the gas connection fatlshort of the standard required for
expert witnesses. While Edmondson colihve obtained precise calculations and
results if he had conductéelsting with accurate values and methods and then
written his report based on the testingditenot do so. This opinion is not
competent under Daubedoes not qualify as sufficiently reliable to be admissible,

and otherwise would not be helpful tguay. It is required to be excluded.
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3. Analysis — Laughery’s Opinions

a. Laughery’pinionthatDefendant’s Turkey Fryer
Design Was Flawed andt&rnative Designs Were
Available

Laughery'’s first opinion is that Defenalés turkey fryer design was flawed
and alternative designs weaeailable. He further opisehat design factors such
as four legs, a wider basad a lower center of gravityould have resulted in a
more stable and safer produ@efendant claims that Laughery is not qualified to
testify regarding the turkey fryer’s design or design alternatives. The Court agrees.
In his deposition testimony, Laughery admits that he is not qualified to
testify as an expert witness regaglthe turkey fryer's design or design
alternatives. Laughery testified that he does not hayeagineering design
experience:
Q: | want to make sure, did yaver have any &ggn experience?

A:  Only design of warnings, not fdware, if | interpret your question
that way.

Q: Correct.

| consider that part of design but | wouldn’t be the guy to do the
engineering design or the architectural design.
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Deposition of Kenneth Laughery (“Laughery Dep.”), 19. When questioned about

factors critical to the turkey fryer's dgsi, Laughery admitted that such inquiries

are not within his field of expertise:

Q:

A:

A:

Id. at 43.

Is it within your field of expertise to offer an opinion regarding the
center of gravity of the turkey fryer?

No.

Is it within your field of expertisto offer an opinion as to whether it
was too narrow?

No.

Is it within your field of expertist offer an opinion as to whether it's
unreasonably and defectively prondipping over and spilling heated
oil?

No.

Laughery also testified that he is notexpert “with an ability to testify with

respect to alternativengineering designs.” lcht 20. He admitted that he was not

offering an expert opinion regardinieanative design factors that would have

affected the stability of the turkey fryer:

Q:

It says the design alternativesreveeadily available. Four legs, a
wider base, a lower center of grigwvere design factors that if
implemented would have resultedammore stable and safer product.
Again that’s not within your field of expertise to offer an expert
opinion regarding the stability of the product, is it?
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Q:

It's true | don't offer that as aexpert opinion but that's — I've got
enough engineer in me to know thizt true. So | guess it's an
assumption in that sense.

But you can’t go into a court of lan front of this jury or any jury
and say | can offer that as expert opinion; is that fair?

Mr. Bell:  Object.

A:

Id. at 62-3.

Yes, that's fair. What | would say is I'm assuming that if you put four
legs on instead of three, it's matable. If you put a wider base and a
lower center of gravity, it's morstable, and that those are design
characteristics that we’re not pushing — I’'m not trying to say this to be
cute. But we are not pushing bablk forefront of technology in the

late 1990’s. | mean, Isaac Newmtknew that stuff, I'm sure.

Plaintiffs do not attempt to defendughery’s qualifications to offer expert

opinions regarding the turkey fryer’s dgsiand design alternatives. They instead

point to issues irrelevant to Laughery’sajfications, such as the design of other

turkey fryers, and the testimonies@¢fendant’s 30(b)(6) designee and Vice

President of Marketing (both of whom are not experts). F&eBrief in

Opposition to Def.’s Motion to Exclud8;8. Laughery’s testimony speaks for

itself — he is not qualified to render an expert opinion regarding Defendant’s turkey

fryer design or design alternatives. #Vlme offers on the turkey fryer’'s design

would not be helpful to a jury and it is noelpful to the Court. That Plaintiffs
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persist in advocating this clearly incoatpnt expert testimony evidences further
Plaintiffs’ evidentiary overredsng in this litigation.

b. Laughery’s Opinion that Dendant’s Turkey Fryer Had a
“Tipover Hazard”

Laughery’s second opinion is that Dedlant’s turkey fryer had a “tipover
hazard,” which was due to its number of lafg, width of its base, the height of its
center of gravity, and the magnitude anckdiion of forces required to cause the
fryer to tip over. He further assertathhis hazard was not open and obvious and
therefore an adequate warning systeas imperative. Cfendant argues that
Laughery’s opinion regarding the turkeyéns “tipover hazard” is not reliable
under the Daubedriteria. The Court agrees.

The Court first notes, afiscussed above, Laugherynist qualified to testify
regarding the turkey fryer's design. To the extent Laughery’s opinion that the
turkey fryer had a “tipover hazard” pends on his assessment of the fryer’s
design, it is excluded. The Court also Brttlat Laughery’s opinion is not reliable.
In fact, Laughery admits that his opinimggarding the “tipover hazard” is merely
an “assumption”:

Q: I'm saying part of this event 2007, show me some literature in your

file that you've looked at that indicated that this Brinkmann product
posed a tipping hazard.
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A:  That's an assumption on my paitm not sure how to answer your
guestion other than some people in the industry felt it was necessary
to form a committee to have a nieg to review the safety issues
associated with this and I'assuming that was among them.

Laughery Dep., 93.

Again, Plaintiffs do not address Laughsrtestimony, but instead assert that
it is “undisputed” that Defendant’s turkéwyer had “a recognized tipover hazard”
because the owner’s manualmed that tripping over the fryer's hose could cause
it to turn over. PIs’ Brief in Opposition to Def.’s Motion to Exclude, 2-3.
Laughery’s opinion does not contain anference to tripping over the turkey
fryer's hose and it is unclear whethenighery found it relevant enough even to
consider it in the various structuralgign opinions he reached. Regardless, what
Is contained in the owner’s manual wags is irrevelant to whether Laughery’s
methodology is reliable under Daubettaughery’s admission that his opinion
regarding the “tipover hazard” of the turkiyer is an “assumption” essentially is
an admission that the opinion cannot meet the Davbi@bility criteria.

Laughery does not assert any technique eohthat he employed in reaching this

opinion that supports, even superficially, the reliability of the opinion he has

offered.
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C. Laughery’s Opinion that the Warning System Associated
with Defendant’s Turke¥ryer Was Not Adequate

Laughery’s final opinion is that the turkey fryer had an inadequate warning
system with regard to the “tipoverzead.” Laughery specifically opines that
Defendant’s failure to include warninga the turkey fryer, and to only provide
warnings in the owner’s manual, wiaadequate. Defendant claims that
Laughery’s opinion is not relde. The Court disagrees.

Defendant bases its argument almosiesively on the fact that Laughery
did not specifically reference warningsustiards from ANSI in his opinion. See
Def.’s Brief in Support of Motion t&xclude Laughery, 14-6. In Laughery’s
deposition, however, he explains thatdysénion that “it is imperative that an
adequate on-product warnibg placed on the fryer” is based on ANSI’s warning
standard, specifically ANSI Z35_aughery Dep., 105-06; saésoid. at 102-03.
Laughery established that he is welgaainted with the ANSI warning standard
and its various versions over the pastytears, having served as an alternate on
ANSI's warning standard committee. kit 57-60. Laughery’s opinion can be
challenged objectively and is not siml\subjective, conclusory approach as
Defendant contends.

Defendant also claims that ighery “never produced literature

substantiating his opinion the warning systenere inadequate.Def.’s Brief in
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Support of Motion to Excludeaughery, 15. In his expemeport, Laughery cites to
five peer-reviewed publications that helaared or edited which are relevant to his
testimony in this case:

e Warnings and Risk Communicati¢wogalter, M.S., DeJoy, D.M., &
Laughery, K.R. eds., Taylor & Francis, 1999).

e Wogalter, M.S. & Laughery, K.R, Whlaings and Hazard Communications
in Handbook of Human Factors and Ergonon@@avriel Salvendy ed.,
Wiley, 2006).

e Laughery, K.R, Safety Communications: WarningsApplied Ergonomics
37 (2006).

e Laughery, K.R. & Paige Smith, D.xBglicit Information in Warningsin
Handbook of WarningéM.S. Wogalter ed., Erlbaum, 2006).

e Laughery, K.R. & Wogalter, M.SDesigning Effective Warningg
Reviews of Human Factors and Ergononfigsbert C. Williges ed., Human
Factors & Ergonomics Society, 2006).

Based on this representative list of iork, Laughery’s methodology regarding
warning systems has been subjeqteer review and publication.

The Court finds that, based on higert report and stimony, Laughery’s
opinion regarding the inadequacy of thekey fryer’'s warning system meets,

albeit barely, the reliability critex of an expert witness.
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C. Defendant’s Motions to Strike Affidavits

Defendant has filed its Motion torite Harry Edmondsn’s Affidavit and
its Motion to Strike the Affidavits dkenneth Laughery, David Brani, and Michael
Doyle. Plaintiffs submitted the affigés in support of their Responses to
Defendant’s Daubeiotions to Exclude Edmonda and Laughery [194, 195],
and their Response to Defendant’s Motfor Summary Judgment [199-202] in
which Plaintiffs sought to rely otlie opinions of Edmondson and Laughery to
avoid summary judgmentThe affidavits seek to @dess the grounds on which
Defendant’s motions to disqualify Plaiifis’ expert withesses, Edmondson and
Laughery, are based.

Motions to strike are governed bydezal Rule of Civil Procedure 12(f),
which allows the Court ttstrike from a pleading an sufficient defense or any
redundant, immaterial, impertinent, or sdalous matter.” Fed. R. Civ. P. 12(f)
(emphasis added). “Itis improper to ktrian affidavit attached to a motion for
summary judgment. The proper methoahallenge such an affidavit is to
challenge the admissibility @vidence contained inghaffidavit.” Lentz v.

Hospitality Staffing Solutions, LLCNo. 1:06-cv-1893, 2008 U.S. Dist. LEXIS

® The affidavits of Edmondson, LaugheBrani, and Doyle essentially were
submitted to bolster Plaintiffs’ arguments&at Edmondson’sral Laughery’s expert
opinions are admissible in this case.
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6291, at *30-1 (N.D. Ga. Jan. 28, 2008) (citing Jordan v. Cobb Cty.2&aF.

Supp. 2d 1322, 1346-47 (N.D. Ga. 200Mprgan v. Sears, Roebuck & C@00

F. Supp. 1574, 1576 (N.D. Ga. 1988). While motions technically are improper,
the Court opts to consider the motions as Defendant’s objections to the
admissibility of evidence coained in the affidavits.

In responding to Defendant’s Motido Exclude Edmondson’s testimony,
Plaintiffs rely on affidavits attached tbeir Response, which purportedly support
Edmondson’s methodology. Plaintiffsteuitted an affidavit from Edmondson in
which he attempts to further explain kesting and opinions. Defendant contends
that some paragraphs of Edmondsoffflavit are inadmissild because they are
subject to Defendant’s Motion to Strikaintiffs’ Supplemental Report and others
are inadmissible under Federal Rulegwidence 402, 403, 702, 703, and 705.
Consistent with the Court’s ruling inighOpinion and Order, to the extent
Edmondson’s affidavit relies on testing tads conducted after his expert report
was disclosed, that testimony is not adnbilesand the Court does not consider it.
The Court further finds that the remaindé Edmondson’s affidavit essentially
reiterates the opinions set forthhis December 4, 200@port and does not

remedy the Daubedeficiencies in Edmondson’s opinions.
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Plaintiffs next submitted affidavifsom David M. Brani, Ph.D., P.E. and
Michael B. Doyle in support of Edmondssmexpert testimony. Plaintiffs offer
Brani as a “validating” expé Defendant claims th&rani’s affidavit should be
excluded because he was not identifiedragxpert witngs by the December 5,
2008 deadline and he has not been qualified as an expert witness. Plaintiffs argue
that they were not required to disclose Brani under Rule 26, because he is not an
expert witness who may beags“at trial,” but rather is only being offered for the
Daubertdetermination. As an initial matteBrani states that his “affidavit
addresses the defendant’s assertions neglard to the physical testing conducted
by Mr. Edmondson . .. .” Affidavit dDavid Brani, § 2. Brani’'s opinions
regarding Edmondson’s testing are lek@ant and thus disregarded because
Edmondson’s testing has been excludedHerreasons stated in this Opinion and
Order. Even if the Court were to considBrani’s affidavit, it does not change the
Court’'s Daubertinalysis. Brani does not prae adequate justification for
Edmondson’s failure to use pise values in his calculations.

Defendant next argues that Doyle’s dfivit should be excluded because he
was not disclosed as arpert withess until eight mong after the December 5,
2008 deadline. Plaintiff argues that Doyle was identified in Plaintiffs’ Third

Supplemental Initial Disclosures, filesh January 16, 2009. While Doyle was
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identified in Plaintiffs’ January Supplemntal Initial Disclosures, he was not
identified as an expert witness by the Gauldeadline and Plaintiffs failed during
the numerous discovery extensions they retpgeeven to forecast they intended to
offer additional expert opinion or testimy different than that disclosed in
Edmondson’s or Laughery’s reports. Regardless, Doyle’s testimony is simply that
he designed and marketed a turkey fiyesrder to avoidhe alleged safety
concerns demonstrated in the tegtperformed by Edmondson on January 29,
2009. Because the Court has excludedeswd of this untimely testing, Doyle’s
testimony in his affidavit is irrelevanhd required to be exatled. Based on this
evaluation, the Court considers that tintimely and inadmissible testimony in the
Edmondson, Brani, and Doyle affidevis required to be excluded.

Plaintiffs also submitted an affida¥iom Laughery in whikh he responds to
Defendant’s criticisms of his opinions. Defendant contends that Laughery’s
affidavit should not beansidered because it is untimely under Rule 26 of the
Federal Rules of Civil Procedure. T@eurt agrees. The affidavit and any
opinions in it were filed after the December 5, 2008 deadline for filing of expert
reports. However, even if the Coudnsidered the affidavit, it does not cure
Laughery’s plain testimony that (1) henist qualified to render an expert opinion

regarding the turkey fryer's designaesign alternatives, and (2) his opinion
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regarding the fryer’'s “tipover hazard” & “assumption.” The remainder of the
affidavit supports Laughery’s opinionatithe fryer's warning system was
inadequate, which the Court deemsaigle apart from the affidavit.

Finally, Defendant move®r sanctions for having to move to strike
affidavits improperly submitted to the CouiSpecifically, Defendant claims the
affidavits of Laughery, Branand Doyle were facially inadmissible and that
Defendant should be competeshfor the fees and expenses incurred in having to
move to strike the affidavits. In liglof the Court’s rulings on the motions to
strike, the Court will schedule a hearioig whether sanctions are appropriate on
the grounds upon which this sanctions motion is based.

lll. CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED thatDefendant’'s Motion to Strike Plaintiffs’
Supplemental Report Pursuant to R26€e)(2) and Exclude the Supplemental
Reports and Testimony of PlaintifiSxpert Harry Edmondson [154] is
GRANTED.

IT ISHEREBY FURTHER ORDERED that Defendant’'s Daubekiotion

to Exclude Harry N. Edmondson [166]GRRANTED.
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IT IS HEREBY FURTHER ORDERED that Defendant’'s Daubekiotion
to Exclude Dr. KennétLaughery [167] iSSRANTED IN PART andDENIED
IN PART. As outlined above, it GRANTED with respect to Laughery’s
opinions regarding the turkey fryer's design and design alternatives, and its
“tipover hazard.” It iDENIED with respect to Laughery’s opinion regarding the
turkey fryer’'s warning system.

IT ISHEREBY FURTHER ORDERED that Defendant’s Motion to
Strike Plaintiffs’ Expert Harry Edmonda’s August 16, 2009 #idavit [212] and
Defendant’s Motion to Strike Plaintiffs’ ta Filed Expert Affidavits Submitted by
Doyle, Brani, and Laughery, and for Saans Pursuant to Rule 37 [213] are
DENIED, *° except that the Court will defeonsideration of Defendantsotion
for sanctionauntil after it schedules and conduattearing on the sanctions

request.

SO ORDERED this 9th day of December 20009.

WILLIAM S. DUFFEY JR!
UNITEDSTATESDISTRICTJUDGE

19 As outlined above, the Court considd the Motions to Strike as
Defendant’s objections to the admissibilitiyevidence contained in the affidavits.
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