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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JACQUELINE ARNOLD,
Plaintiff,
V. 1:08-cv-2623-W SD

LITTON LOAN SERVICING LP,
ELIZABETH HOPKINS, ELLIE
MORIN, and HOLLY SAWYER,

Defendants.

OPINION AND ORDER

This matter is before the Court oralltiff Jacqueline Arnold’s (“Plaintiff”
or “Arnold”) Motion for Patial Summary Judgment on theslues of Liability [42]
and on Defendants Litton Loan SerwigiLP (“Litton”), Elizabeth Hopkins
(“Hopkins™), Eleanor Morin (“Morin”),and Holly Sawyer’s (“Sawyer”),
(collectively, “Defendants”)Motion for Summary Judgment [45].
I BACKGROUND

Arnold brings against Litton, her formemployer, a claim for violation of
her rights under the Americans with Chddies Act of 1990, 42 U.S.C. 88 12101,

et seq(“the ADA”") and against Litton and the intlilual defendants, a claim for
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interference with her rights under thenkily and Medical Leave Act of 1993, 29
U.S.C. 88 26 et se:FMLA").

On March 31, 2007, Arnold was servinglagon’s Assistant Vice President
of customer service. Defendants’ StatehwrMaterial Facts (‘DSMF”) 11 7, 11.
She managed two departments, a catiter and the Customer Assistance
Response Team. ldt 6, 7. Arnold had been this or a similar position at Litton
since January of 2006. IdMorin was Arnold’s immediate supervisor. Plaintiff's
Statement of Material Facts (“PSMF"J{ Sawyer was the human resources
generalist for Litton’s Atlarat, Georgia office._ldat 1 5. Hopkins was the Senior
Vice President of Litton’s Hman Resource Department. &.9 6.

Arnold alleges that on March 32007, she was suffering from and
displayed symptoms of late on&etpolar disorder with delusions.

Arnold reported to several Litton mayexrs on March 31, 2007, that she had
received an inappropriate email on hexdsberry. DSMF § 11. Chris Belk, a
technology support nmager at Litton, spoke witArnold about the email she
reported to have received and, based on the conversation, considered it possible
that there was a hostage sation in the office._lIdat Y 13, 14Belk and another
Litton manager contacted the police. &ty 14. After it wa determined that no

one at Litton’s office was being held hagta Arnold clarified that the email she



allegedly received wassexually-explicit one. Arnold told Sawyer that she
believed her ex-husband had hacked inéoltitton computer system and sent the
email. Id.at  20. Litton searched itad¢kup data for themail described by
Arnold, but could not find a sexually-exgtior otherwise inappropriate message
sent to her. ldat § 25.

On Monday, April 2, Arnold requested tinoéf to meet with her attorney, to
go to the police to obtain a restrainingler against her ex-hlband, and to meet
with her physician._ldat I 28. Litton granted her request. dtff 29. Later that
same day, Arnold came to the Litton offiand gave TomikBhomas, the Litton
facilities manager, &piritual Healing” book and aastrologer’s brochure, which
she asked Thomas to mailtteo Litton executives. Icat §1 30, 31, 32.

On the afternoon of April 3, Arnoltbld Sawyer that she had seen a
psychiatrist earlier that day, butémded also to see a counselor. alidf 33.

Arnold claimed that she had been releaseeturn to workput wanted to see a
counselor before she did so. Littora@ed Arnold on a ten-day paid leave of
absence, to allow Arnold time to desith issues with her ex-husband.

On Monday, April 9, Arnold came tiaitton during working hours with her
mother and daughter. ldt  43. Arnold and her rtieer began showing family

photo albums to Arnold’s subordinates and co-workers.atll.44. Arnold



alleges that during this office visit, Ma asked Arnold’s mother if Arnold was
taking her “bipolar medideon.” Defendant disputes that this conversation
occurred. Sawyer told Arnold she was twteturn to the office until she was
released by her physician to do so. ddf 49.

On April 18, Arnold was admitted to Ahor Hospital, wkre she remained
until April 22. PSMF { 34. While in the hospital, Arnold was diagnosed by a
psychiatrist as suffering from bipolar disorder. dd{ 35.

On April 23, Arnold left a voice messador Sawyer to advise her that
Arnold was on the way to a doctor’s apgment and that she had information
about her FMLA paperwork. DSMF q 5Later that day, Arnold again returned to
Litton, where Sawyer found Arnold in tlzall center hugging her subordinates. Id.
at 11 54, 55. Sawyer escorted Arnoldhe lobby and again instructed her not to
come back to the office unshe was released by her physician to return to work.
Id. at 1 56. On April 24, Arnold contaxt Sawyer again by telephone, regarding
her FMLA certification, and later that y&rnold returned to Litton, despite the
fact that she had not been releasetidayphysician to return to work and in
violation of the instructions she had received from SawyeratIfif 59, 63. On
May 1, Litton received Arnold’s FMLA céfication, which indicated that Arnold

needed to be away from work fanother four to six weeks. ldt § 73.



Between April 24 and May 17, 2007, Ardaleturned to Litton several more
times and engaged in behavior thaton contends was disruptive and
inappropriate. On May 3, 2007, Arnatdlled several employees during working
hours to remind them that it wdNational Prayer Day. lat § 79. On May 7,

2007, Arnold drove to Litton’s parking laand parked in a visitor’'s space in front
of the building, where she sat in her c&m the evening of May 7 and the morning
of May 8, 2007, Arnold called numerous @oyees asking for the offsite location
of the annual May 8 Employegppreciation Breakfast. Icht I 88. After learning
where the breakfast was hefnold tried to attend. Idat  91. She was on her
way to the ballroom where the breakfasts underway, when Sawyer and Morin
saw her, and escorted Hexck to her car. Icht § 92.

On May 8, 2007, Litton sent Arnold a written warning letter reiterating and
enlarging the verbal instructions that Litton had given Arnold, specifically
instructing that until she was clearedédurn to work, Arnold was prohibited
from: (1) being on company premises, including parking lots; (2) attending
company meetings, whethen company premises or offsite; and (3) contacting
Litton employees (other than Sawyer or Morin) during business hours. The letter
also explained that “any further violatiomgy result in disciplinary action up to

and including termination of employment.”_kat 11 95, 96, 97.



On Tuesday, May 15, Arnold told Sawytbiat her doctor intended to release
Arnold to return to work on the following dhday, for four (4) hours per day. Id.
at 1 99. Sawyer contacted Arnold’s dwoctallegedly with Arnold’s permission,
and asked about any restrictions to vhianold would be subject to when she
returned to work. In that conversati@gawyer explained to the physician Arnold’s
job dutiesand described Arnold’sast conduct. Idat 1 101, 102. Arnold’s
doctor told Sawyer that he would setarpappointment with Arnold, run some
blood tests, and reevaluate Arnold’s rekeand timing of release, to return to
work. Sawyer also spoke with Arnold’'ssttapist. Litton did not receive Arnold’s
release to return to work. |dt q 105.

Litton contends that on May 15, Aald spoke with Sawyer about her
possible return to work. Arnold theontacted Thomas, Defendant’s facilities
manager. Two daylater, on May 17, Arnold ¢dl@d Rinda Turnipseed, a co-
worker, during working hours. lét  111.

Arnold contends that on May 15, shélea Morin, as she was instructed,
and received a recorded messagealbMorin’s assistant if Morin was
unavailable. Arnold claims she lefivaice mail message on Morin’s assistant’s
phone, stating that she anticipated a reldemm her doctor to return to work on

May 22, 2007. Arnold further statdsat on May 17, 2007, she acknowledges she



had a brief phone conversation withrilijppseed, whom Arold claims was a
friend.

On May 22, 2007, Sawyer received & feom Arnold’s physician releasing
Arnold to return to work for four (4) hws per day, effecterMay 29, 2007._Idat
1 119. According to Sawyer, Arnold’s ctdl Turnipseed was the last straw and
was a violation of company policy berse it was “potentially a disruption to
business? Arnold was notified of her terimation on May 23, 2007, which was
made effective on May 29, 2007, the datedd was medically teased to return
to work. Arnold never returned to work at Litton.

Litton contends that because of “blatt&iolations and Litton’s resulting loss
of confidence in Arnold, Litton decided on or about May 18 to terminate Arnold.”
Def.’s Br. 12. In its May23, 2007, termination letteljtton cited Arnold’s failure
to “discontinue contacting [Litton] emmyees during business hours and disrupting
Litton business for the duration of [hégave of absence,” as a basis for her
termination. _Idat 11 120, 121. The letter alstated that the violations “coupled

with [Arnold’s] erratic behavior and éhjudgment errors [Arnold had] displayed

! According to Morin the two calls to Mim’s assistant and to Turnipseed on May
15 and 17, respectively, were significhecause they showed that Arnold was
“not capable of following simple instructions.”



ha[d] caused the Company to lose faithArnold’s] ability to perform [the]
essential functions of managing employaed speaking with customers.” Id.

Arnold contends that the decisiontesminate her was a collective decision
made by Hopkins, Morin, and Sawyer. Arnoégresents that the first draft of the
termination letter was prepared by Sawyer and stated that Arnold was being
terminated for her “abysmal judgmersitice March 31, 2007. Arnold contends
that Paul Spiker, Sawyer’s supervisalso became involved in drafting the
termination letter and suggested thatréeson Arnold needed to be terminated
was a concern about what migdatentially happen in the future.

Arnold moves for summary judgmieon her FMLA and ADA claims,
arguing that Litton interfered with her rigtat return to work at the conclusion of
her FMLA leave and that, but for her bolpr disorder she would not have been
terminated. Litton also moves for summaidgment on these two claims, arguing
that the undisputed evidence demonstrates legitimate reasons for Arnold’s

termination?

2 One of Litton’s arguments is that Araadlid not timely file her response to
Litton’s motion for summary judgment, aad such, it should not be considered.
The Court will not consider this argument. $@gnan v. Davis371 U.S. 178,
181-182 (1962) (quoting Conley v. Gibs@b5 U.S. 41, 48 (1957) and citing Fed.
R. Civ. P. 1) (“It is too late in the gand entirely contrary to the spirit of the
Federal Rules of Civil Procedure for deoiss on the merits to be avoided on the
basis of such mere techalities. ‘The Federal Rulesject the approach that




1. DISCUSSION

A. Standard on Summary Judgment

Summary judgment is appropriate whéthe pleadings, the discovery and
disclosure materials on filand any affidavits show th#ttere is no genuine issue
as to any material fachd that the moving party is &thed to judgment as a matter
of law.” Fed. R. Civ. P. 56(c). Bhparty seeking summary judgment bears the
burden of demonstrating the absence ofrauges dispute as to any material fact.

Herzog v. Castle Rock Entm’193 F.3d 1241, 1246 (11@ir. 1999). Once the

moving party has met this burden, the moavant must demonstrate that summary
judgment is inappropriate by designatingafic facts showing a genuine issue for

trial. Graham v. State Farm Mut. Ins. Cb93 F.3d 1274, 1282 (11th Cir. 1999).

The non-moving party “need not presertdence in a form necessary for
admission at trial; however, he may naoérely rest on his pleadings.” Id.

“At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those

facts.” Scott v. Harris550 U.S. 372, 380 (2007). Where the record tells two

pleading is a game of skill in which onessiiep by counsel mde decisive to the
outcome and accept the principle thatphepose of pleading is to facilitate a
proper decision on the meritsThe Rules themselves prdeithat they are to be
construed ‘to secure the just, speeatyd inexpensive determination of every
action.™).



different stories, one blatantly contremid by the evidence, the Court is not
required to adopt that version of thetawhen ruling on summary judgment. Id.
“[C]redibility determinations, the wghing of evidence, and the drawing of
inferences from the facts are the ftioo of the jury . . . .”_Grahani93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz®§3 F.3d at 1246. The party
opposing summary judgment “must do more thamply show that there is some
metaphysical doubt as to the material facts.. Where the record taken as a whole
could not lead a rational trier of factfiad for the nonmoving party, there is no

genuine issue for trial.”_Sco®50 U.S. at 380 (quoting Matsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986 A party is entitled

to summary judgment if “the facts and irdaces point overwhelmingly in favor of
the moving party, such that reasongi@®ple could not arrive at a contrary

verdict.” Miller v. Kenworth of Dothan, In¢.277 F.3d 1269, 1275 (11th Cir.

2002) (internal quotations omitted).

“[The Eleventh] Circuit has longated that the granting of summary

judgment . . . is ‘especially questionablleecause such cases “usually involve

[the] examin[ation] [of] motiveand intent.” Batey v. Ston4 F.3d 1330, 1336

(11th Cir. 1994) (quoting Hayden v. First Nat'| Ba®5 F.2d 994, 997 (5th

10



Cir.1979)). A defendant in an employmentsdrimination case is nevertheless
entitled to summary judgment if the plafhtias failed to establish_a prima facie

case._SePace v. Southern Railway Systerd1 F.2d 1383, 1391 (11th Cir.

1983).

B. EMLA

The FMLA guarantees eligible employehs right to twelve (12) weeks of
leave during any twelve-month period be@aga serious health condition that
makes the employee unable to performftirestions of the employee’s position.
29 U.S.C. § 2612(a)(1). The Act alsmyides that an eligible employee who
returns to work prior to the expiration loér FMLA leave must be restored to the
same position the employee held at the tiheeemployee’s leave began, or to an
equivalent position. 29 U.S.G 2614(a)(1). “To presenthe availability of these
rights, and to enforce them, the FMLAeates two types of claims: interference
claims, in which an employee assertthis employer denied or otherwise
interfered with his substantive rights untlee Act, and retaliation claims, in which
an employee asserts that his emplaiscriminated against him because he

engaged in activity protected by tAet.” Stricklandv. Water Works239 F.3d

1199, 1206 (11th Cir. 2001). Plaintifere asserts antarference claim.

11



It is unlawful “for any employer tonterfere with, restrain, or deny the
exercise of or the atterhjp exercise, any right pvided [by the FMLA].” 29
U.S.C. 82615(a)(1). “To st claim of interfieence with a substantive right, an
employee need only demonstrate by gpprelerance of the ewadce that he was
entitled to the benefdenied.” _Strickland?239 F.3d at 1206.

The FMLA provides, however, thatrifothing in this section shall be
construed to entitle any restored employee.toany right, benefit, or position of
employment other than any right benedit,position to which the employee would
have been entitled had the employpeétaken the leave.” 29 U.S.C. §
2614(a)(3)(B). “An employee has no greatght to reinstatement or to other
benefits and conditions of employment thiathe employee had been continuously
employed during the FMLA leave period. A&mployer must be able to show that
an employee would not otherwise have besployed at the time reinstatement is
requested in order to deny restoration to employme2fd.C.F.R. § 825.216(a).
“[W]hen an ‘eligible employee’ who wsaon FMLA leave Beges her employer
denied her FMLA right to reinstatentethe employer has an opportunity to
demonstrate it would have dischardkd employee even had she not been on

FMLA leave.” O’'Connor v. P& Family Health Plan, Inc200 F.3d 1349,

1354 (11th Cir. 2000).

12



C. Analysis of Plaintiff's FMLA Claim

The parties do not dispute that Arnoldsaentitled to and took FMLA leave.
Arnold alleges Defendant violated tR®LA by failing to restore her to her
previous Assistant Vice President positiontsrequivalent. Arnold argues that her
late onset bipolar condition required hetake FMLA leave and that Litton’s
stated reasons for terminating her wieréact because of that conditidrArnold
contends that prior to March 31, 20@&hen she claims ghbegan to exhibit
symptoms of bipolar disorder, she waagalued employee with an outstanding
record, but that after she began shayier symptoms, she was not allowed to
return to work. Although Litton claimsterminated for her for her errors in
judgment and erratic behavior, Arnold argtiest there is no way to disassociate
such reasons from the reasons why Arvaéd on FMLA leave in the first place.
Arnold thus contends, “[g]iven the comf@eabsence of any reason to terminate
Arnold before March 31, 200The nature of her serioillhess, and the fact that
she was never allowed to return to work after the initial onset of her disease, it is

hard to imagine that any reasonable persould create a genuine issue of fact

® Arnold asserts that the manic and hypehavior she exhibited, and upon which
the decision to terminate her was basetlypgal of someone with bipolar disease
who is unmedicated.

13



about the connection between ArnalFMLA leave and her subsequent
termination.” Pl.’s Br. at 14.

Litton argues that its reasons for terminating Arnold were unrelated to
Arnold’s FMLA leave and that she waerminated based on her repeated
violations of Litton’s directives to reain away from Litton and not to contact
employees, other than Morin and Sawyerjmyher leave. Litton contends that it
tried on multiple occasions to require Arnéddcomply with its directives, but that
Arnold ignored its warnings, disrupting Litton’s business when she appeared at
Litton’s premises and contacted Littsrémployees, causing Litton to lose
confidence in her. Litton argues thfatold’s failure to abide by Litton’s
instructions to her led to her terminati@md that her termination occurred while
she was on FMLA leave is not relevant.

Under the FMLA, an employee’s resation right is not absolute.

O’Connor, 200 F.3d at 1354. When an employee’s right to reinstatement after
taking FMLA leave is denied, the employeitl not be liable if it terminated the

employee for reasons unrelatedhe FMLA leave._Sel.; Parris v. Miami

Herald Pub. C9.216 F.3d 1298, 1301 n.1 (11th Cir. 2000). “The FMLA simply

does not force an employer to retamemployee on FMLA leave when the

employer would not have retained #gmployee had the employee not been on

14



FMLA leave.” Throneberry vMcGehee Desha County Hosp03 F.3d 972, 977

(8th Cir. 2006). That is, the defendant msfsbw that the employee’s right to take
FMLA leave was not considered at all in the defendant’s decision to terminate the
employee._Strickland®39 F.3d at 1208. If FMLA vw&in any way considered in
reaching a termination decision, this citages interference with the employee’s
FMLA rights. Litton bears the burden of demonstrating that its reasons for
terminating Arnold were wholly unreked to her FMLA leave. Stricklan@39

F.3d at 1208; Throneberr¢03 F.3d at 979.

Plaintiff and Litton argue the facts anadisputed here and they each argue
they are entitled to summary judgment on RRiffis FMLA claim. Plaintiff claims
she was discharged for conduct whichswiae by-product of, and hence directly
related to, or at leastterwoven with, the ailment for which she was on FMLA
leave, and thus her discharge unlawfutlierfered with her FMLA rights. Arnold
argues that her conduct and judgment vedfected by her bipolar disorder, the
condition for which she was on FMLA leaand therefore those factors are not an
independent and legitimate basis for her termination. Arnold argues, in essence,
that had she not been on FMLA leakdton would not have put in place the
various restrictions about when she cdogdpresent at the office and whom she

could contact.

15



Litton relies on McBride v. Citgo Petroleum Cqrfm respond to Plaintiff's

argument._McBridewhile not binding in this Circuit, provides reasoning and
analysis that is helpful in eluating the facts here. McBridelds that the FMLA
does not protect an employee from the eguuences of her awmisconduct, even
if the misconduct is caused by the conditianvibhich the FMLA leave is taken.
281 F.3d 1099, 1108 (10th Cir. 2002). Tdwairt in McBride observed, “[w]hile it
may be true that [a plaintiff's wonerformance] problems [may] result of her
illness, the FMLA does not proteah employee from performance problems
caused by the condition for which FMLAdve is taken . . . . The FMLA only
protects an employee’s right to request and take leave while ill.”

McBride does not apply, Arnold argues, because that case involved the
termination of an employee for perfoance issues that happened before her
FMLA leave but which were not discovereantil during her leave. Arnold argues
the conduct for which she was terminatedurred after her leave was taken.
Arnold also argues that she had no pras performance issues, and, more
importantly “none of the conduct cited Befendant as disruptive to the workplace
would have been so termed but for thetfthat Arnold was on leave.” Pl.'s Reply

Br. 10-11. Arnold argues further that mosther office visits and contacts cited by

16



the Defendants were directly relatech&r attempts to provide the requested
FMLA paperwork and to return to work.

Litton argues it instructed Arnold not tmme into the office and not to
contact certain employeegrnold, Litton claims, violaéd directives Litton put
into place to avoid what it believed ¢onstitute disruption in its workforde.
Litton argues that “[i]f any employee violataddirective that Litton had repeatedly
and clearly communicated, that employee would be subject to termination. This is
true whether the insubordination occurleiore, during, or after a period of
FMLA leave; the same would also be titiao leave was ever taken.” Def.’s
Reply Br. 2-3. Violations of Litton’slirectives, even if a result of Arnold’s
alleged disorder or because she dectdgatovide FMLA paperwork, conceivably
still could constitute a lawful ground for ha@ischarge. The @urt cannot conclude

on the facts before the Court, that arits grounds for terminating Arnold were

* There seems even to be questions réganathat restrictions were in place at
what time and whether Arnbk conduct violated restrictions that were in place
when Arnold engaged in certain condudtitially, Arnold was restricted from
Litton’s premises. This latevas expanded to Litton offremises events and then
to off-premises contactitin Litton employees. Thiswuddled record underscores
the difficulty of resolving the dispute on competing motions for summary
judgment.

17



wholly unrelated to her dability or her FMLA leavé. The motivation and reasons
for the discharge simply are disputed essthat are required to be resolved at
trial.’ The Court necessarily concludes tR&tintiff's and Defendants’ motions for
summary judgment on the FMLAam are required to be denied.

D. ADA

The ADA protects a “qualifiechdividual with a disability” from
discrimination in the “terms, conditionand privileges of employment.” 42
U.S.C. §12112(a) (2000). A plaintiff mahow discrimination through direct or
circumstantial evidence.

The Eleventh Circuit defines directidgnce as “evidence, that, if believed,
proves [the] existence of [a] fact without inference or presumption.” Morris v.

Emory Clinic, Inc, 402 F.3d 1076, 1081 (11th Cir. 2005); Wilson v. B/E

Aerospace, In¢.367 F.3d 1079, 1086 (11th Cir. 20qduoting Burrell v. Bd. of

Trustees of Ga. Military Coll125 F.3d 1390, 1393 (11€ir. 1997)). Direct

evidence consists of “only the most blateamarks, whose intent could be nothing

> The discussion in the section of tipinion addressing Plaintiff's ADA claim
provides further factual content showing timcertainty of what really was the
reason for Defendants’ decisions here.

® The Court notes that if the trier of famincludes that Arnold was discharged for
failure to follow Litton’s directions not twisit or to make unauthorized contact
with Litton employees, Arnold mayifaon both her FMLA and ADA claims.

18



other than to discriminate.Carter v. City of Miami870 F.2d 578, 582 (11th Cir.

1989).
Absent direct evidence, a plaintdémonstrates discrimination using the

burden-shifting framework the Supremeutt established in McDonnell Douglas

Corp. v. Greend11 U.S. 792 (1973); see also Earl v. Mervyns, @7 F.3d

1361, 1365 (11th Cir. 2000). A plairftihust first establish a prima facase of
discrimination, which creates a rebut@bresumption that the employer acted
illegally. “To establish a prima facwase of discrimination under the ADA, a
plaintiff must show: (1) she is disabled; (2) she is a qualified individual; and (3)
she was subjected to unlawful discrintina because of her disability.” Mervyns
207 F.3d at 1365.

A disability is defined as: (A) a physical or mental impairment that
substantially limits one or more majordiactivities; (B) a record of such an
impairment; or (C) being regardedlssving such an impairment. 42 U.S.C.

§12102(2) (2000).

" On September 25, 2008, Congress taththe ADA Amendments Act of 2008
(ADAAA) in order to “reinstat[e] a brahscope of protection” under the ADA and
to “reject” the holdings in Toya Motor Mfg., Ky. v. Williams 534 U.S. 184

(2002), and Sutton v. United Air Lings27 U.S. 471 (1999). ADAAA 8§ 2(b),

Pub. L. No. 110-325, 122 Stat. 355553. Among other things, the ADAAA
requires that, with the exception of eyesgl@s or contact lenses, the “determination
of whether an impairment limits a majde activity shall bemade without regard

19



Major life activities are defined to @fude “functions such as caring for
oneself, performing manual tasks, walkisgeing, hearing, speaking, breathing,
learning, and working.” 29 C.F.R. § 1630)2(Under the ADAwork is a major

life activity. Carruthers v. BSA Advertising., In@57 F.3d 1213, 1216 & n. 2

(11th Cir. 2004). For the @ life activity of work tosuffer substantial limitation,
the ADA “requires, at a minimum, thatgphtiffs allege that they are unable to

work in a broad class of jobs3utton v. United Air Lines, Inc527 U.S. 471, 491

(1999). “[A]n individual’s ability to wak is ‘substantially limited’ when the
individual is ‘significantly restricted in thability to perform eitlr a class of jobs

or a broad range of jobs in variouasses as compared to the average person

to the ameliorative effects of mitigatimgeasures such as . . . medication.” 122
Stat. at 3555, codified at 42 U.S&12102(4)(E)(1)(1). As discussed below, the
ADAAA'’s requirement that an impairment loetermined without reference to the
ameliorative impact of medidah may have affected tranalysis of this action.
The ADAAA became effective on Janyd, 2009. Although the Eleventh
Circuit has not addressed the issue, thénF8ixth, Seventh, Ninth and District of
Columbia Circuits have all conagled that the ADAAA does not apply
retroactively. _Se8ecerril v. Pima County Assessor’s Offi@09 WL 4067450,
* 2 (9th Cir. November 25, 2009)ytes v. DC Water & Sewer Auth572 F.3d
936, 941 (D.C. Cir. 2009); Fredriais v. United Parcel Serv. C&81 F.3d 516,
521 n. 1 (7th Cir. 2009); Milholland v. Sumner County Bd. of Edb69 F.3d 562,
565-67 (6th Cir.2009); EEOC v. Agro Distrib., LL.655 F.3d 462, 469 n. 8 (5th
Cir. 2009). Courts do not apply statutes retroactively “absent clear congressional
intent favoring such a resultLandgraf v. USI Film Prods511 U.S. 244, 280
(1994). Because the ADAAA explicitigrovides that the amendments would
become effective on January 1, 2008d decause Plaintiff's ADA claim stems
from her termination in 2007, the Couptpdies the pre-Amendments ADA and its
interpretive case law.

20



having comparable training, skills, aadilities.” D’Angelo v. ConAgra Foods,

Inc., 422 F .3d 1220, 1227 (11th Cir.20@6ixation omitted)._See alst9 C.F.R. §
1630.2())(3)(1). A person “whose mental physical impairment is corrected by
medication or other measures doeshate an impairment that presently

‘substantially limits’ a major life activity.” Greenberg v. BellSouth Telecomms.,

Inc., 498 F .3d 1258, 1264 (11th Cir.2007ifgtton and quotation omitted).

A “qualified individual” is someone with disability who, “with or without
reasonable accommodation, can performetfsential functions of the employment
position that such individual holds or desires.” 42 U.S.C. §12111(8); Holly v.

Clairson Indus.492 F.3d 1247, 1256 (11th Cir. 2007)E]ssential functions are

the fundamental job duties of a positioatthn individual with a disability is
actually required to perform . . . Moreoveognsideration shall be given to the
employer’s judgment as to what functiasfsa job are essential . . . .” lat 1257
(internal citations and quotations omittedlaintiff bears the burden of identifying
a reasonable accommodation that wolllobaher to perform a job’s essential

functions. _Sedlervyns 207 F.3d at 1367 (11th Cir. 2000). An employer is not

required to eliminate an essential ftion to accommodate a disabled worker.

Davis v. Florida Power & Light Cp205 F.3d 1301, 1305 (11th Cir. 2000).
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The ADA only prohibits discriminatioagainst qualified individuals, “no

more and no less.” FussellGeorgia Ports Authorify906 F. Supp. 1561, 1571

(S.D. Ga. 1995), affd 06 F.3d 417 (11th Cir. 1997); Dockery v. North Shore

Medical Center909 F. Supp. 1550, 1561 (S.D. Fla. 1995) (“The ADA does not

require that employers provide greater benefits to disabled employees than it grants
to its other employees. As a result, [ptdf] cannot claim tlat, as a disabled
employee, she is entitled to gredeave rights than other employees.”).

E. Analysis of Plaintiff's ADA claim

1. Direct evidence of discrimination

Arnold moves for summary judgment, arguing that direct evidence
demonstrates Litton discriminated againsr on the basis of her disability in
violation of the ADA. Arnold claimshat although her bipolar disorder, when
treated with medication, does not subgtlly limit a major life activity, Litton
regarded her as disabled and termadater accordingly. Pl.’s Mem. 15.

A person is regarded as disabled #s{l) has an impairment that does not
substantially limit a major life activity, big treated by the employer as though it
does; (2) has an impairment that limitshajor life activity only because of others’

attitudes towards the impairment; or (3) has no impairment whatsoever, but is
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treated by the employer as having a bliy as recognized by the ADA. Hilburn

V. Murata Elecs. N. Am181 F.3d 1220, 1230 (11th Cir. 1999).
Bipolar disorder has been held wnstitute an impairment under the ADA.

Price v. Facility Management Group, /403 F. Supp. 2d 1246, 1254 (N.D. Ga.

2005) (citingPritchard v. Southern Co. Serv82 F.3d 1130, 1132 (11th Cir.

1996). However, merely hayg an impairment does not render a person disabled.
Id. at 1254. Arnold must show that her employer regarded her bipolar disorder as a
condition that substantially limited one miore of her major life activities. fd.

Arnold contends she was terminateddese her employer “chose to remain
ignorant about her condition and concludestead that she was no longer capable
of performing her job and was unlikely éver be competent again.” Pl.’'s Mem.
15. To meet her evidentiary burden, Ahpbints to an email from Paul Spiker,
Sawyer’s supervisor, the draft of her ta@mation letter, and #termination letter
that was actually sent to Arnold. Stentends each demonstrates that Arnold was
terminated due to a prejudicial fedomoaut the potential impact of her bipolar

disorder on Litton’s business.

® As noted above, the ADA regulations aefimajor life activities as “functions
such as caring for oneself, performingmaal tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.” 29 C.F.R. § 1630.2(i).
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Spiker's email to Hopkins, commentiog the draft of Arnold’s termination

letter states:
| did and | agree with your initimdomments about needing to tie in
some of the more severer [sintidents and her judgment and how
that could potentially affect our business needs (dealing with
borrowers, interacting with emplegs, etc.) and what our concerns
are. Otherwise, | think it just hasad smell to it if she tries to make
it out that we are getting rid of hiar some other reason(s) instead of
just calling a few people as the letter states.

SeePl.’s Ex. 22.

Defendant responds that Spiker wasingblved in the actual decision to
terminate Arnold and that only after thaecision was made did Spiker comment
on the draft termination letter. Arnold dosst allege that Spiker was involved in
the decision to terminate Arnold. PSMF § 96. Because Spiker was not a decision-

maker in terminating Arnold, Littonomtends, his comments are not direct

evidence of discriminatory intent. BassBd. of County Commissioners, Orange

County Fla, 256 F.3d 1095, 1105 (11th Cir. 2001) (“For statements of
discriminatory intent to constitute direetidence of discrimination, they must be
made by a person involved in the challendedision.”). Litton also argues that its
reasons for terminating Arnold remained same, before andtaf Spiker offered
his input, and that Arnold was terminategcause of her repeated disregard for

Litton’s instructions, disruption to Littos’business, and Litton’s loss of trust and
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confidence in Arnold’s judgment. Finally, Bedant notes that neither the draft or
final termination letters, or Spikertomments refer to Arnold’s condition but
instead focused on her conduct.

The Court concludes that Arnold hasdd to present sufficient evidence of
direct discriminatory intent to prevah summary judgment. Absent evidence of
“the most blatant remarks, whose miteould be nothing other than to

discriminate,” B/E Aerospace, In867 F.3d at 1086, Arnold has not met her

burden to establish the absence of a gendispute as to this material fact,
Herzog 193 F.3d at 1246. Her motion fomsmary judgment is required to be
denied.

2. Circumstantial evidence of discrimination

Absent direct evidence, the burdenftsng analysis in McDonnell Douglas

applies to Plaintiff's ADA chim. Under McDonnell Douglasa plaintiff must

show the plaintiff is: (1) disabled; (2) qualified individual; and (3) was subjected to
unlawful discrimination becaus# her disability.” Mervyns207 F.3d at 1365.
Litton moves for summary judgment, arggithat Arnold cannot satisfy any of the

three prongs of her prima faaase required to baet under McDonnell Douglas

The Court reviews each of the prongs in turn.
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i. Disability

To be entitled to the protections oetADA, Arnold must establish she is
disabled. 42 U.S.C. § 12112(a) (200@ynold contends that her mental
impairment, when properly treated witledication, does nasubstantially limit a
major life activity, but that Litton regardeidas though it did. Pl.’'s Mem. 15. See
Hilburn,181 F.3d at 1230. As noted, bipolar dd&r has been held to constitute an
impairment under the ADA. Pricd03 F. Supp. 2d at 125#4owever, “[tjhe mere
fact that an employer is anre of an employee’s impaient is insufficient to
demonstrate that the employer regarttedlemployee as disabled.” Sutton v.
Lader, 185 F.3d 1203, 1209 (11th Cir. 1999). Arnold must also show that her
employer regarded her bipolar disordeaandition that substantially limited one
or more of her major life activities. Id.

Litton argues that it did not regafdnold’s condition as substantially
limiting one or more of her major life agities and further argues that Arnold
offers no evidence that Litton regarded her as substantially limited in her ability to
walk, talk, see, breathe, or work. Litthmther notes there is no evidence of any
perception on Litton’s part that Arnold eanable to perform a broad range of
jobs. Even if Litton regarded Arnold asable to perform her current position,

“[t]he inability to perform a single, partitar job does not constitute a substantial
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limitation in the major life activity of wiking.” Rossbach v. City of MiamB71

F.3d 1354, 1359 (11th Cir. 2004);itér v. Delta Air Lines, In¢.138 F.3d 1366,
1369-70 (11th Cir. 1998). To establislatlishe is substantially limited in her
ability to work, Arnold must show that siee“significantly restricted in the ability
to perform either a class of jobs or a broad range of jobs in various classes.”
Rossbach371 F.3d at 1359; 29 C.F.R. 8§ 1630.2(j)(3)(i).

Litton argues that the undisputed evidememonstrates it always expected
Arnold to return to work, and prepartat her return, noting that Litton did not
take any action to find @eplacement for Arnold durg her leave and it did not
assign other Litton employees to the tasks assigned to Arnold. Because Arnold’s
doctor and therapist explained that, witledication, Arnold would return to
normal, Litton never perceived that Ardd bipolar condition would substantially
limit her major life activities.

Arnold argues that Litton’s claim thatdtd not regard her as disabled is not
credible. She submits that Litton fidaims that it did not regard Arnold as
disabled because it believed her conditios veamporary and that she would return
to normal once she was on medication. Agdnmbints out that Litton next claims
that it terminated Arnold, because it H&mbt faith” in her ability to perform her

essential job functions of exercisiggod judgment, managing employees, and

27



dealing with customers. Arnold contendattthese symptoms of her disorder were
indeed temporary, but that Litton neaowed her the opportunity to return to
work and demonstrate that she fully veapable of performing her job. Arnold
argues this indicates Litton regarded &s substantially limited her major life
activities, or “disabled” under the ADA.

The issue presented here is a factual one, involving how Litton perceived
and reacted to Arnold’s @gnosed illness. The Cawannot conclude, on the
record before it, that Litton did not ragaArnold as disabled, and therefore cannot
conclude, as a matter of lathat Arnold is unable to satisfy this prong of a prima
facie case of unlawful discrimination. €hCourt cannot conclude that a rational
trier of fact could not find foArnold on her ADA claim._Scot650 U.S. at 380.

ii. Qualified individual

Litton argues that Arnold “admits” th#ttere was reasonable concern about
her ability to perform an essential functiof her job, namely, the exercise of
sound judgment. Def.’s Br. 20. Arnoldrtends that once she received treatment
and was on medication, however, hetgment and behavior would return to
normal. Litton, in arguing that it didot regard Arnold as disabled, seems to

concede this point. The Court therefore cannot conclude, on the record before it,
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that Arnold is not a qualified individual andbwid, as a matter d¢dw, be unable to
satisfy this prong of a prima facoase of unlawful discrimination.

ili. Subjected to unlawful discrimination

Arnold alleges she was unlawfully temated on May 29, 2007, after Litton
was aware of her bipolar disorder and atempt to seek treatment. Arnold
alleges she was terminated on the basigoftlisability. This is a factual question
to be decided by the trier of fact.

iv. Whether Litton’s stated reasons for termination are pretext

Finally, Litton claims it had a legmate business reason for Arnold’s
termination and that the termination wessed on her failure to abide by Litton’s
directions regarding visits to Litton’s prégas and contact with its employees. If a
plaintiff makes her prima faciease of discriminatiorithe employer has the
burden of articulating a legitimate noadiiminatory reason for the challenged

employment decision.”_Farley Nationwide Mut. Ins. C0197 F.3d 1322, 1336

(11th Cir. 1999). The plaintiff must “demdnrete that it will be able to establish at
trial that the employer’s proffered non-disomatory reasons agepretextual ruse
designed to masietaliation.” _Id.(citation omitted). T@vercome a legitimate,
nondiscriminatory reason, a plaintiff muptresent significant probative evidence

that the articulated reason is merely agxefor discrimination.”_Elrod v. Sears,
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Roebuck & Cqg.939 F.2d 1466, 1470 (11th Cir. 1991). The pretext inquiry “is

concerned with the employer’'s perceptadrihe employee’s performance, not the

employee’s own beliefs.” Standbv. A.B.E.L. Servs., In¢161 F.3d 1318, 1332-

33 (11th Cir.1998). An employer “mdiye an employee for a good reason, a bad
reason, a reason based on erroneous factsy no reason at all, as long as its

action is not for a discriminatp reason.”_Nix v. WLCY Radio738 F.2d 1181,

1187 (11th Cir. 1984).

Arnold contends that Litton’s stated reasons for terminating her are
themselves related to her disabilitfzor purposes of the ADA, with a few
exceptions, conduct resulting from a disabilgyonsidered to be part of the

disability, rather than a separate bdsrsermination.” _Humphrey v. Memorial

Hospitals Ass’'n 239 F.3d 1128, 1139 -1140 (9th Cir. 2001) (citing Hartog v.

Wasatch Academyl29 F.3d 1076, 1086 (10th CiQ97)). “The link between the

disability and termination igarticularly strong where it is the employer’s failure to
reasonably accommodate a known digglthat leads to discharge for
performance inadequacies resulting from that disability.” 1d.

Litton argues that an employer mi@yminate an employee for misconduct
even when the misoaluct is caused by the disability itself. For this proposition,

Litton relies on Biggs Vi-lorida Bd. of Regenfs1998 WL 1069456, *7 (N.D. Fla.
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Oct. 28, 1998). In Bigg$owever, it was undisputed that the employee never
requested an accommodation for hgrobar mood disorder prior to being
terminated and that the employee englagea pattern of threatening her co-

workers. ld.at * 6-7. Litton also cites Hardy v. Sears, Roebuck & Slo. 4:95-

CV-0215, 1996 WL 735565, at *6, *9 (N.D. GAug. 28, 1996), where this Court
granted summary judgment to an employkere a plaintiff's bipolar disorder
caused him to engage in inappropriatd aasubordinate behavior in the workplace
resulting in his termination. In Hardiiowever, the employer initially
accommodated the employee with adified work schedule and evidence
indicated that the employee subsequefdailed to take his prescribed dose of
lithium, used to treat his bipolar disordeFhe nature of her conduct certainly does
not rise to the level of serious conduct present in Bidgdgre, unlike in Hardy

Litton did not provide to Arnold the chancetteat her disabilityvith medication,

let alone accommodateer work schedule.

Arnold offers some evidence that loitt's reasons for terminating her were
pretextual. Litton admits that after leargiArnold was to be released to return to
work, Sawyer contacted Arnold’s doctor and therapist to discuss any
accommodations Litton would need to prain light of Arnold’s disorder.

DSMF 1 101, 102, 104. Sawyer discussed Arnold’s job damiéslescribed
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Arnold’s past conduct. IdApparently based on tht®nversation, Arnold’s doctor
agreed to reevaluate the nature and tinehgrnold’s release to return to work.
Arnold’s therapist testified that he beli@v8awyer seemed resistant to the idea of
Arnold’s returning to work, despite hig@anation of the effects of medication on
bipolar patients. Litton effectivelytainated Arnold on May 29, 2007, the day
she was released to return to woilkhe timing of the termination necessarily
meant Arnold never had an opportunityprform her job while on medication
prescribed for her bipolar disorder.

Arnold also argues that the reasons initially given fortéenination were
the two phone calls she made to Litemployees, admittedly in violation of
Litton’s direction that she refrain fromrher contact with the company while on
leave. Arnold points to the depositiostienony of Hopkins and Sawyer, in which
both admit that that these minor violatgalone would not have been sufficient
grounds for termination. Litton responittat it was Arnold’s cumulative behavior
that led to her termination and thinold unduly focuses on the two phone calls
that were, according to Litton, simply thest straw. Arnolds termination letter,
however, refers explicitly to these two call&rnold suggests this is evidence that

Litton was seeking to coonct a nondiscriminatory basto terminate Arnold.
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Finally, although Litton contends that Spiker was not involved in the
decision to terminate Arnold, Arnold arguthat Spiker's comments that Arnold’s
continued employment “coulgbtentially affect our business needs” indicates
Litton’s unwillingness generally to risk iag an employee with bipolar disorder.
Litton argues that Spiker’'s email refairenly to Arnold’s conduct and, again,
argues that such conduct should be wwred separately from her mental
condition.

The reasons for Arnold’s terminati@md the motivations behind it are fact-

intense questions, unsuited fonsmary judgment. Batey v. Stori&4 F.3d 1330,

1336 (11th Cir. 1994). Litton aims that Arnold was termated for the legitimate,
nondiscriminatory reason that Arnold svesubordinate and violated basic
directives put in place during her ledvem the company. Arnold has presented
sufficient evidence to chalige these motivation reasamsd to create an issue of
fact whether Litton unlawfully terminatdter because of her disorder. A jury
could reasonably find the requisite cdusk between a bipolar disability and
Litton’s termination decision and firthe decision constituted disability
discrimination. A jury could reasonably find that Litton’s stated reasons for

terminating Arnold were pretextual.
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In light of the evidence Arnold psents supporting her prima facese, and
the material factual dispute regardingetirer Litton’s stated reasons for Arnold’s
termination are pretextual, the Couoncludes that Litton’s motion for summary
judgment on Arnold’s ADA claim isequired to be denied.

[I11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Plaintiff Jacqueline Arnold’s Motion for
Partial Summary Judgment on the Issues of Liability [4BJENIED.

IT ISFURTHER ORDERED that Defendants Litton Loan Servicing LP,
Elizabeth Hopkins, Eleanor Morinnd Holly Sawyer’'s Motion for Summary
Judgment [45] IiDENIED.

SO ORDERED this 23rd day of December, 2009.

Witcor X

WILLIAM S. DUFFEY, JR! |
UNITED STATESDISTRICT JUDGE
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