Hunter et al v. Medows Doc. 77

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

MARKETRIC HUNTER

a minor child, by and through his
mother and legal guardian, Thelma
Lynah,

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:08-CV-2930-TWT

DAVID A. COOK
Commissioner of the Georgia
Department of Community Health,

Defendant.

ORDER

This is action seeking injunctive relief against the Georgia Department of
Community Health. It is before the Court on David Cook’s Motion for Judgment on
the Pleadings [Doc. 69], Georgia Medidahare Foundation, Inc.’s Motion for
Judgment on the Pleadings [Doc. 67], #malPlaintiff's Second Motion to Amend
the Complaint [Doc. 65]. For the reas@as forth below, the Court DENIES David
Cook’s Motion for Judgment on the Pleadifjbsc. 69], DENIES as moot Georgia
Medical Care Foundation, Inc.’s Motionrfdudgment on the Pleadings [Doc. 67],

and GRANTS the Plaintiff's Second Motion to Amend the Complaint [Doc. 65].
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I. Background

When the First Amended Complaint wided, the Plaintiff Marketric Hunter
was a seven-year-old Medicaidiediciary. (First Am. Compl. 15.) He lives with his
adoptive mother, Thelma Lynah, in Savanr@aoprgia. (First Am. Compl. §4.) He
experienced brain damage as a toddidrmreow suffers from a number of neurological
conditions including static eephalopathy, cerebral pgJsand seizure disorders.
(First Am. Compl. 1 37.) He participates in the Georgia Pediatric Program (“GAPP”),
a subprogram of the Georgia Medicaid program through which eligible children
receive in-home private duty skilled nursing services.

Defendant David Cook is the Comnsmioner of Georgia’s Department of
Community Health (“DCH”), which admisters the Medicaid program in Georgia.
(First Am. Compl.  6.) Defendant Gga Medical Care Foundation, Inc. (“GMCF”)

IS a non-profit corporation that, throughantractual relationship with DCH, reviews
and decides all requests fanivate duty skilled nursing saces made on behalf of
Medicaid-eligible children under 21 in Georgia. (First Am. Compl. 1 9-11.)

Hunter’'s treating physicians haveepcribed in-home private duty skilled
nursing hours since 2005. (First Am. Compl. 1 43.) According to the Complaint,
Hunter’s allotted nursing hours have beemsistently reduced in accordance with

GAPP policies. (First Am. Conhd] 47.) Hunter allegabat GMCF first capped his
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hours at 84 hours per week and then reduced his hours to 70 hours per week. (First
Am. Compl. § 48.) In May 2008, GMCF tifited Lynah that it planned to further
reduce Hunter’s nursing hours to 63 hourspeek. (First Am. Compl. 149.) Hunter

also alleges that GMCF reded to approve his physiciamégjuest for a nurse to travel

in his family’s vehicle. (First Am. Compl. § 61.)

In August 2008, Hunter’'s physiciarequested an increase in hours in
connection with Hunter’s upcoming spirsairgery. (First Am. Compl. §50.) GMCF
did not grant the request. On Sepb@m18, 2008, Huntesued Rhonda Medowand
GMCF under 42 U.S.C. § 1983 aiag that the Defendants had violated his rights
under the EPSDT provisions of the Medicaid Act [Bee. 1]. On October 1, 2008,
the Court enjoined Medows from enforg a policy to limit medically necessary
private duty skilled nursing services for dhig Medicaid beneficiaries under the age
of 21 using criteria not based on medical ssdg. The Court also ordered the state
to provide Hunter with the privatéuty skilled nursing hours provided for in a
schedule set forth by GMCF [Doc. 9].

On February 11, 2010, Hunteilel a Second Motion for Temporary

Restraining Order and Preliminary Injuion [Doc. 39]. The Court granted the

"When Hunter filed his ComplairRhonda Medows was the Commissioner of
the Georgia Department of Community Health.
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Plaintiff’'s Motion on February 18, 2010 [Doc. 4n July 7, 2011, the Plaintiff filed

a Second Motion to Amend the CompldDbc. 65]. The Proposed Second Amended
Complaint seeks to add claims unddteTll of the ADA, 42U.S.C. § 12132, class
claims, and join four new plaintiffs. On August 8, 2011, GMCF and Cook filed
Motions for Judgment on the Pleadings, arguing that Hunter’s claims are moot [Docs.
67 & 69]. SedED.R.Civ.P.12(c). On September 12, 2011, Hunter filed a Motion

to Voluntarily Dismiss GMCF [Doc. 75] The Court granted this motion on
September 14, 2011 [Doc. 76].

[I. Motion for Judgment on the Pleadings Standard

A complaint should be dismissed under Rule 12(b)(6) only where it appears that

the facts alleged fail to state a “plausibtlaim for relief. _Ashcroft v. Igball29 S.

Ct. 1937, 1949 (2009); Fed. RVCP. 12(b)(6). A complaint may survive a motion
to dismiss for failure to state a claitmpwever, even if it is “improbable” that a
plaintiff would be able to prove those fackeven if the possibility of recovery is

extremely “remote and unlikely Bell Atlantic Corp. v. Twombly550 U.S. 544, 556

(2007) (citations and quotations omitted).riiing on a motion to dismiss, the court
must accept factual allegations as true @mktrue them in the light most favorable

to the plaintiff. _SeeQuality Foods de Centro Amea, S.A. v. Latin American

Agribusiness Dev. Corp., S.A711 F.2d 989, 994-95 (11th Cir. 1983). Generally,
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notice pleading is all that is reqed for a valid coplaint. _Sed.ombard’s, Inc. v.

Prince Mfg., Inc, 753 F.2d 974, 975 (11th Cir. 1985), cert. denfeth U.S. 1082

(1986). Under notice pleading, the plaintifed only give the dendant fair notice

of the plaintiff's claim and th grounds upon which it rests. Jeckson v. Pardys

551 U.S. 89, 93 (2007) (citinbwombly, 550 U.S. at 555). This standard also applies

to a motion under Rule 12(c) for judgment on the pleadings.&geM.H.D. v.

Westminster Schoaql472 F.3d 797,802 n.12 (11th QiA99) ("If the court concludes

that the . . . statute provides relief . . . then it properly sinisses that cause of action
for failure to state a claim under Fed. R. Civ. P. 12(b)(6) or 12(c)."); Burbach

Broadcasting Co. of Del. v. Elkins Radio Corp78 F.3d 401, 405 (4th Cir. 2002).

[1l. Discussion

A. GMCF’s Motion for Judgment on the Pleadings

On September 14, 2011, the Court granted Hunter’'s Motion to Voluntarily
Dismiss GMCF [Doc. 76]. For this reas@IlVICF’s Motion to Dismiss [Doc. 67] is
moot.

B. Cook’s Mation for Judgment on the Pleadings

Cook argues that the passage of time has mooted the Plaintiff's claims.

Specifically, Cook claims that Hunterswecovered from his September 2008 surgery
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and has been receiving some private duty nursing Rolhie.Plaintiff, however, does

not allege that he has receiveal private duty nursing carelndeed, the Plaintiff
asserts that the Deferta have consistentheduced his allotted care and failed to
provide him with an opportunity to nesnd to such reductions. Further, Hunter
contends that he still requires significant private duty nursing care. (First Am. Compl.
19 40-43.) Thus, the Plaintiff’'s claims are not moot.

Cook also argues that the Eleveflincuit's decision in Moore v. Reesg37

F.3d 1220 (11th Cir. 2011), requires dismisdahe Plaintiff's claims. In Moorea
16-year-old Medicaid recipient alleged tlia¢ defendant violated the Medicaid Act

by reducing her allotted private duty surg hours from 94 to 84. The Court of
Appeals noted that “the state may limiuéred private duty nursing services based
upon a medical expert's opinion of medical necessity so long as (1) the state's
limitations do not discriminate on the basis of ‘diagnosis, type of iliness, or condition’
and (2) the services provided are suéfidi in amount and duration to reasonably
achieve the purpose of private duty nursing services &tlt57 (quoting 42 C.F.R.
8440.230(b) & (c)). The couttpwever, found that there wassues of material fact

as to whether 84 private duty nursing hoursensufficient in amount to . . . correct

or ameliorate [the plaintiff's] condition.”_Idat 1257-58. The court noted testimony

*The Defendant offers no support for this claim, however.
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from the defendant’s medical expert that ‘gmthe nature of [the plaintiff's] current
medical problems, her stable medical conditiand her lack of hospitalizations, only
84 hours of private duty nursing serviceb@me are now medically necessary.” Id.
at 1258.

Here, the Defendant argues that, as in Mot@®CF made a determination
that [Hunter’'s] physician’s request did thmeet medical necessity standards.”
(Cook’s Mot. to Dismiss, at 8; Doc. 89) Whether the private duty nursing hours
requested by Hunter's physicians aredically necessary, however, must be
determined by the finder of fattSeeMoore 637 F.3d at 1258 (amount of private
duty nursing hours that are medically necessary is question for fact finder at trial).
Indeed, on a motion for judgment on the pleadings, the Court must accept the

Plaintiff's factual allegations as true. S@eality Foods de Centro Americall F.2d

at 994-95. Here, Huntalleges that his physicians made private duty nursing
calculations based on his “medically fil@§ condition. (First Am. Compl. T 39.)
Indeed, Hunter’s physicians “have deteradrnthat Marketric eeds to receive the
healthcare service ‘private duty nursing’ is home so that he can stay as healthy as

possible, to compensate for the multipkealth conditions héas, to improve or

’Indeed, unlike_Moorethe Defendant does not state what factors GMCF
considered in reducing Hunter’s private duty nursing hours.
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prevent these conditions from worsenirgd to keep him from developing new
problems.” (1d.§ 40.) Based on these factors, Hunter claims that his requested
nursing hours are medically necessary. Although Cook disagrees with this
conclusion, taking the allegations in tb@mplaint as true, the question of medical
necessity cannot be resolved on a motion for judgment on the pleadings.

C. Hunter's Second Motion to Amend

The Plaintiff has moved to amend thest Amended Comnlpint under Federal
Rules of Civil Procedure 15 and 20. Fitdynter seeks to addur new plaintiffs.
Under Rule 20, “[a] party seeking joindef claimants . . . must establish two
prerequisites: 1) a right to relief arising @fithe same transaction or occurrence, or
series of transactions or occurrences,grgbme question of law or fact common to

all persons seeking to be jeh.” Alexander v. Fulton Co207 F.3d 1303, 1323 (11th

Cir. 2000). Courts should “employ a libesagiproach to permissive joinder of claims
and patrties in the interest of judicial economy.” Id.

Under the first prong of Rule 20, “finsaction] may comprehend a series of
many occurrences, depending not so much upon the immediateness of their

connection as upon their logical relationship.” (duoting_Moore v. New York

Cotton Exchange?70 U.S. 593, 610 (1926)). A pattern or practice of discrimination

may satisfy the transaction requirement. Besley v. General Motors Corpl97
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F.2d 1330, 1334 (8th Cir. 1974) (allowg Rule 20 joinder and reasoning that
employer’s policy “designed to discriminatgainst blacks in emgyment . . . [arose]
out of the same series of transactiond accurrences.”). Herélunter alleges that
all plaintiffs have been subjected to GAPpddicy of systematically reducing private
duty nursing hours. As in Moslethis practice constitutes a single transaction for
purposes of Rule 20.__Sed. (noting that claims arising from practice of
discrimination arise from same transactieven though discriminatory practice may
be applied many times.)

“The second prong of Rule 20 does not regjthat all questions of law and fact
raised by the dispute be common, but only that some question of law or fact be
common to all parties.”_Alexande207 F.3d at 1324. Here, the new plaintiffs are
Medicaid recipients under the age of 21kd Hunter, the plaintiffs require in-home
private duty nursing services. The plaintiffdege that those services have been
reduced or denied under GAPP@licy designed to systatically reduce or deny in
home private duty nursing services. Thusalbthe plaintiffs, the Court must decide
whether GAPP applied a policy that systén@ly reduced or denied private duty
nursing hours in violation of the Medicaid Adtor this reason, Hunter may join the

plaintiffs named in the Second Amended Complaint.
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Further, the Plaintiff seeks to add claims under Title Il of the ADA, 42 U.S.C.
8 12131et seq. Federal Rule 15(a)(2) providesithia party may amend its pleading
only with the opposing party's written consenthe court's leave. The court should
freely give leave when gilice so requires.” #b.R.Civ.P. 15(a)(2). Fuher, “[tlhere

must be a substantial reagordeny a motion to amend.” Laurie v. Alabama Court

of Criminal Appeals256 F.3d 1266, 1274 (11th Cir. 200Bere, the Defendant does

not allege delay, lehfaith, or dilatory motive.There will be no undue prejudice by
allowing Hunter to amend the First Amended Complaint.

Cook does argue, however, that Hunter's proposed amendment i futile.
Specifically, the Defendant contends tha plaintiffs cannot assert claims under
Title 1l of the ADA because the plaintiffsenot currently institutionalized. Title Il
states that “no qualified individual with asdbility shall, by reason of such disability,
be excluded from participation in or be deshthe benefits dhe services, programs,
or activities of a public entity, or be sebjed to discrimination by any such entity.”

42 U.S.C. 8§ 12132. In Olmstead v. L.627 U.S. 581 (1999), the Court found that

“unnecessary segregation” and “unjustifiésolation” in institutional facilities

constituted discriminatioander Title Il of ADA. Id.at 582 and 600-601. The Court

“Cook requests that the Court dismissphantiffs’ Title Il claims. Hunter's
Motion to Amend, however, has not yet beganted. Thus, the Court will address
Cook’s arguments on futility grounds.
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held that “States are required to providenmunity-based treatment for persons with
mental disabilities when the State's treatment professionals determine that such
placement is appropriate, the affected persons do not oppose such treatment, and the
placement can be reasonably accommodatddng into account the resources
available to the State and the needstbérs with mental disabilities.” l@t 607.
Nevertheless, the Defendant argues tinatplaintiffs cannot assert a Title Il

claim because they@anot currently institutionalizedn Fisher v. Oklahoma Health

Care Auth, 335 F.3d 1175 (10th Cir. 2003), the plaintiffs were receiving in-home
Medicaid services. When the state reehlithe number of prescription medications
covered under Medicaid, the plaintiffsached they would be forced into an
institution. First, the court noted that “Olmstehmes not imply that disabled persons
who, by reason of a change in state polstgnd imperiled witlsegregation, may not
bring a challenge to that state polinyder the ADA's integteon regulation without
first submitting to institutionalization.” It 1182. The Tenth Circuit held that there
were issues of material fact as toeiler “reasonable modittions to Oklahoma's
program must be made” to prevent thaipliffs from being institutionalized. |t
1184. The court reasoned that Title Ifjgrotections would be meaningless if
plaintiffs were required to segregate tlseives by entering an institution before they

could challenge an allegedtyscriminatory law or policy that threatens to force them
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into segregated isolation.” ldt 1181; see alddaddad v. DudekNo. 3:10-CV-414-

J-34TEM, 2011 WL 1892322 (M.D. Fla. March 2011) (finding that plaintiff stated
claim under Title Il of ADA where state'ailure to provide in-home Medicaid
services threatened to force her imstitutionalized nursing care facility).

Here, as in Fisheand Haddadhe plaintiffs allege that they will be forced into

institutional nursing facilities if they are denied the in-home duty nursing services
requested by their physicians. (Second Am. Compl. § 69.) Title Il of the ADA
“would be meaningless if plaintiffs werequired to segregate themselves by entering
an institution before they could challenge an allegedly discriminatory law or policy
that threatens to force thentarsegregated isolation.” Fish&35 F.3d at 1181. Thus,
Hunter's amendment is not futile. Foe#e reasons, the Plaintiff's Second Motion
to Amend is granted.
IV. Conclusion

For the reasons set forth above, the Court DENIES David Cook’s Motion for
Judgment on the Pleadings [Doc. 69], NDES as moot Georgia Medical Care
Foundation, Inc.’s Motion for Judgment thre Pleadings [Doc. 67], and GRANTS

the Plaintiff’'s Second Motion to Amend the Complaint [Doc. 65].
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SO ORDERED, this 27 day of September, 2011.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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