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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

PREMIER ASSOCIATES, INC,,
Plaintiff,
V. 1:08-cv-3490-W SD

EXL POLYMERS, INC. f/k/a
NYCORE, INC. and NY-CORE,
INC., a Georgia Corporation;
MARC HERUBIN; STEPHEN
STEELE; and SHAW INDUSTRIES
GROUP, INC., a Georgia
Corporation,

Defendants.

OPINION AND ORDER

This matter is before the Court Bhaintiff Premier Associates, Inc.’s
(“Premier” or “Plaintiff”) Motion for Clerk’s Entry of Default Against Defendant
EXL Polymers, Inc. (“EXL”) [100], Pintiff's Motion for Judgment on the
Pleadings as to Defendant Shaw Grduap,’'s (“Shaw”) Counterclaims [102],
Plaintiff's Motion for Judgment on the Pleadings as to the EXL Defendants’
Counterclaims [103], Defendant Shawtion for Summary Judgment [106],
Plaintiff’'s Motion for Summary Judgment Against Defendants Herubin and Steele

[109], Plaintiff’'s Motion for Partial Ssnmary Judgment Against Defendant Shaw
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[110], Plaintiff's Motion For Leave t&ile Corrected Brief [113], and on
Defendant Stephen Steele’s Motiom k®ave to File a Response [150].
I BACKGROUND

This action arises out of a lease endargo between Plaintiff and Defendant
Nycore, Inc. (“Nycoe”), under which Nycore lead Plaintiff's property on
Mendel Drive in Atlanta, Georgia, (“MertlSite”) for use in the production of
products made from recyclable mategjahcluding carpet selvedge purchased
from Defendant Shaw. During the relevéinte period, Defendants Herubin and
Steele served as corpde officers of Nycore.

Plaintiff alleges that during the leasem, Nycore and $w “arranged for,
transported, stored and disposed of thodsaof tons of carpet waste at the Mendel
Site,” (Compl. § 57), and used the Mzl Site as a solid waste dump, @ty 60).

On February 11, 2008, a fire burnee tiiendel Site to thground and destroyed a

! The significant number of motions and cross-motions is a result of the shotgun
pleading Plaintiff filed in this actionAs the Court observed in its Order entered
on July 14, 2009, dismissing a variety of mlaiasserted against the two individual
Defendants pursuant to the motion they filBdaw has elected to deal with the ten
claims asserted against itthts stage of the litigation. Two of those claims
Plaintiff has had to admit, albeit relantly, are unsupported layzy evidence. The
undisciplined and unreasonable assertiodaims, and the unwillingness of a
plaintiff to voluntarily dismiss claims #t are not viable, make an over-charged
case even more expensive and less efficient.



large portion of the carpet selvedgéld. at 1 67, 69.) Plaintiff contends that, as
a result of the acts and omissions of Ngcdderubin, Steele, and Shaw, hazardous
waste was discharged at themdel Site — before and aftire fire — in violation of
federal and state environmental laavgl regulations, including the Resource
Conservation and Recovery Act, 42 U.S.C. § 6901 ef ERLRA") and the
Georgia Hazardous Site Responsé, ALC.G.A. 8§ 12-8-90 et sed*HSRA").

On January 12, 2008, Premier filed itsn@maint in this action. On January
8, 2009, Shaw filed its Anssv and asserted three coenalaims against Premier,
including two claims undeghe RCRA and a aim under the HSRAShaw claims
that Premier, as the owner of the Mendét 3s responsible for the environmental
violations that occurred there.

On February 2, 2009, Defendants EXlerubin, and Steele filed their
Answer and asserted against Premieruntgrclaim for damage to personalty, for
which they claim damages pursuant to &@. § 51-10-3 and attorney’s fees
pursuant to O.C.G.A. 8§ 51-12-51, amdounterclaim under the RCRA for

contribution. On July 14, 2009, the Cbgranted Plaintiff's motion to amend its

2 Premier apparently did not require Nyctwehave or did not enforce its having
fire insurance. After Nycore breachisllease and abandoned the Mendel Site,
Premier left the Mendel Site uninsured.



Complaint to add a breach eéntract claim against Nycdrand also granted
Defendants Herubin and Steele’s motion for judgment on the pleadings with
respect to Plaintiff's claims for comirtual fraud, tortious fraud, negligence,
nuisance, waste, drpunitive damages.

[1. DISCUSSION

A. Premier’'s Motion for Default

On November 6, 2009, the Court pétted counsel for Defendant EXL to
withdraw from representation and ordeEedL to have its new counsel file an
appearance on or before NovemberZH)9. EXL was advised that failure to
comply may result in an entry of defauls of this date, EXL has not advised the
Court that it has engaged new courss®l counsel has not appeared on EXL'’s
behalf.

Plaintiff moves for the entry of defliagainst EXL. Because a corporation

may only be represented in court byadtorney, Palazzo v. Gulf Oil Cor¥.64

F.2d 1381, 1385 (11th Cir. 198%nd because EXL has failed to comply with the
Court’s November 6, 2009, Order, artrgrof default is appropriate. Sé®

83.1E(2)(b)(1). Premier’s motion fantry of default is granted.

® This additional claim was allowed besatit may have been the most obvious
claim that should have been assert&fat it was not included in the original
Complaint is an odd oversight.



B. Plaintiff's Motion for Judgment on the Pleadings on Shaw’s
Counterclaims

Shaw asserts against Premier two counterclaims under the RCRA,
essentially arguing that Premier, as the owner of the Mendel site, is guilty of the
same violations that Premier has asskegainst Shaw and that, accordingly,
Premier should shoulder some of the liability.

a. Standard of review
“A motion for judgment on the pleadings is subject to the same standard as

is a Rule 12(b)(6) motion to dismiss.” d¥rdent Mut. Life Ins. Co. of Philadephia

v. City of Atlantg 864 F. Supp. 1274, 1278 (N.D. Ga. 1994). In considering a

motion for judgment on the pleadings, the allegations contained in the complaint
must be accepted as true and the factsafindferences must be construed in the

light most favorable to the nonmoving party. Sesvthorne v. Mac Adjustment,

Inc., 140 F.3d 1367, 1370 (11th Cir. 1998). biiditely, the complaint is required
to contain “enough facts to state a clainmdlef that is plausible on its face.” Bell

Atl. Corp. v. Twombly 127 S. Ct. 1955, 1974 (2007). To state a claim to relief

that is plausible, the plaintiff must ple&attual content that “allows the court to
draw the reasonable inference thatdkeéndant is liable for the misconduct

alleged.” _Ashcroft v. Igball29 S. Ct. 1937, 1949 (2009 lausibility” requires

more than a “sheer possibility thatlefendant has acted unlawfully,” and a



complaint that alleges facts that are “sigrconsistent with” liability “stops short
of the line between possibility and plausiip of ‘entittementto relief.” Id.
(citing Twombly, 550 U.S. at 557).

b. Standing

Premier argues that the Court lacks jurisdiction over Shaw's RCRA
counterclaims because Shaw failed to assert its standing under the RCRA. Premier
argues that Shaw failed to alletat it suffered an injury-in-fact.

RCRA is a comprehensive environmérdtatute designed to make certain
that solid and hazardous wastes aredmgosed of in a manner harmful to the
public health or the environment. SEU.S.C. § 6902(a). To meet these
objectives, RCRA regulates the geriena, handling, treatment, storage,
transportation, and disposalsdlid and hazardous wastes. 88dJ.S.C. 88
6922-25. To ensure enforcement af RCRA, Congress cosrfred enforcement
power upon affected United States citizens. £&:6.S.C. § 6972(a)(1)(B).

A plaintiff that brings a citizen-suunder the RCRA must have standing to

assert a claim. Sdearker v. Scrap Metal Processors, 1886 F.3d 993,

1002 (11th Cir. 2004). To demonstratengting, a plaintiff must meet three
requirements:

First and foremost, there must alleged (and ultimately
proved) an injury in fact — a harm suffered by the plaintiff that



Is concrete and actual or imminent, not conjectural or
hypothetical. Second, there stue causation — a fairly
traceable connection betweer fhlaintiff's injury and the
complained-of conduct of the def#gant. And third, there must
be redressability — a likelihodtat the requested relief will
redress the alleged injury. This triad of injury in fact,
causation, and redressisty constitutes the core of Article llI's
case-or-controversy requirementgdahe party invoking federal
jurisdiction bears the burden e$tablishing its existence.

Id. at 1003.

Shaw argues that it has standinggeeat its counterclaims because it faces
an imminent and identifiable harm thasults from Premier’s actions at the
Mendel Site. Specifically, $tw alleges that Premier caused or contributed to the
RCRA violations that Premier asserts agaiShaw and, accordingly, if Shaw is
liable to Premier, then Premier also ibl@ato Shaw. Premieargues that Shaw’s
potential liability in this lawsuit cannot mnsidered an injury under the RCRA
sufficient to confer standing on Shawttong a citizen-suit. The Court agrees.

Shaw acknowledges that the imminent harm it allegedly faces anes
from the possibility of beinfpund liable in this action. Shaw does not contend it
was injured by Plaintiff’'s conduct alledly creating the environmental conditions
at the Mendel Site. Shaw does not artha it would have had standing to bring

independent RCRA claims against Prenicgrthe alleged violations at the Mendel

Site. Indeed, Shaw does not allege it yetssuffered an actual injury and does not



allege it has property nearetiMendel Site. Thas, Shaw does not claim that the
environmental conditions at that loaatido not have a legally-cognizable impact
on Shaw._CfParker 386 F.3d at 1003 (finding agleate an allegation that
plaintiff's property was contaminated byigration of solid waste from adjacent
disposal facility). Shaw seems to take position that although it lacks standing
to asserindependenRCRA claims against Premjat has standing to assert
contingent RCRA counterclaims as auk of Premier’s attempt to hold Shaw
liable in this action. Shaw does ndtev any authority to support this novel
position, and the case law compels @wurt to a contrary conclusion.

Shaw’'s argument — that if Shawligble under the RCRA, Premier must be
liable as well — is in essence a claim fontibution. Shaw contends that Premier
caused, or at least contributed to, R@RA violations at the Mendel Site and,
accordingly, Premier should be held agntable for its share of any liability.
Claims for contribution and indemnity are not available under the RCRA, as Shaw

acknowledges. See, e.Weghrig v. KFC Western, Inc516 U.S. 479 (1996);

Davenport v. Neely7 F. Supp. 2d 1219 (M.D. Ala998). Shaw argues that its

counterclaims seek only injunctive relieiimed at properly imparting to Premier
the liability attributable to it — by requing Premier to remediate the Mendel Site.

Whether Premier is partially responsibl@and thus partially liable — for RCRA



violations, however, has no bearing on whe®iegawhas standing to bring a
citizen-suit against Premier to ensurattRremier bears responsibility for the
RCRA violations Premier caused.

Shaw is also incorrect that tsunterclaims are the only available
mechanism to properly allocate liabilityjmder the RCRA in this action.
Congress gave district courts brgamver under RCRA “to grant affirmative
equitable relief to the extent necesstrgliminate any risks posed by toxic

wastes.”_United States v. Prj@&38 F.2d 204, 214 (3d Cir. 1982); ¢2U.S.C. §

6972(a). Responsible @@dants do not need to be h@dhtly and severally liable
when the harm can lseparated, and in cassbere a citizen-suplaintiff is also
responsible for the RCRA violationsiasue, the court caiashion appropriate

equitable relief to ensure that liaty is properly allocated. See, e.durora Nat.

Bank v. Tri Star Marketing, Inc990 F. Supp. 1020, 1034 (N.D. Ill. 1998) (“While

joint and several liability may be appropridtéhe harm is indivisible . . . where
the harm can be seded, liability must be allocated accordingly.”); Bayless Inv.

Trading Co. v. Chevron U.S.A1994 U.S. Dist. LEXIS 12190 (D. Ariz. May 26,

1994) (noting that property-owner plaintiff sjeas a matter ofyg a contributor to

the contamination and responsible &teast some percentage of the



contamination and, as a result, equity iezpliplaintiff be partially responsible for

clean-up efforts).

TheBaylesscase is instructive. The courttimat case held that the citizen-
suit plaintiff, as a property owner, has a matter of law, “contributed to” the
contamination of the property and could sbift the burden of proof of causation

to the defendants.

To shift the burden of proof in a case such as this would allow
landowners to lease propertyttee most heinous of polluters
and simply close their eyes. Gmit comes time to clean up the
property the landowner, statutoriigble for the remediation,
would be able to shift the burden of proof with regard to
responsibility and rid himself of the traditional

plaintiff's burden. Such a e encourages landowners to
manage their leaseholds irrespiinty and cannot be fostered by
this court — especially whereglowner of the property directly
profits from the contamination-causing activity.

Bayless 1994 U.S. Dist. LEXIS, *27-28. Shaavgues that Premier engaged in the
conduct that the Bayles®urt cautioned against byasing the Mendel Site, and
profiting from the arrangement, without properly managing or monitoring the
environmental conditions there. The Baylesart also noted that:

since Bayless is clearly a potential defendant pursuant to

RCRA, allowing it to shift théurden of proof would create a

situation where it benefits simpfyom racing to the courthouse

ahead of the other potential defants. Had an environmental

group, an adjacent landowner,any other “private attorney

general” brought a RCRA suit agairdt potential defendants,
Bayless, as owner . . ., mostte@mnly could have been joined

10



with all of the defendants it hammed. This being the case,

this court cannot allow Bayles$s rid itself of the burden of

proof it would have as a defesmat had another party brought

the claim . . ..
Id. at. *28. In this case, Shaw argues thegmier, as the owner of the Mendel Site
who knowingly encouraged Nycore &akse the property but failed to conduct
appropriate due-diligence, is itself a responsible party for the contamination at the
Mendel Site. Shaw argues that Premierdd not be permitted teelieve itself of
its own liability under the RCRA simplydgause it first filed this citizen-suit and
that any equitable relief the Court fashi@m®uld account for Premier’s role in the
contamination of the Mendel Site. Tlkesrguments may properly be raised in
defense to the RCRA claims Premier haserted against Shaw, and bear on the
nature of the equitable refio which Premier may bentitled. Shaw’s equitable
arguments, however, do not relate to thestjoa of whether Shaw has standing to
assert RCRA counterclaims against Premier.

Because Shaw has not alleged factsujgport that it faces an injury-in-fact

under the RCRA, Shaw has not demonstr#tatlit has standing to assert RCRA
counterclaims against Premier, d@mier’'s motion for judgment on the

pleadings as to the RCRA counterclaiBisaw has asserted is required to be

granted.

11



c. RCRA notice requirements

Premier next argues that Shaw fatecomply with the statutory notice
requirements that are prerequisite to 8% RCRA claims and that, accordingly,
Shaw’s RCRA counterclaims must be dissed. Although the Court has already
determined that Shaw lacks standingé$sert these claims, the Court addresses
Premier’s notice argument for the sake of completeness.

A citizen-suit asserting a claim urrdé2 U.S.C. 8 6972(a)(1)(A) requires
sixty-days (60) notice to the party agst whom the suit is brought. 42 U.S.C. §
6972(b)(1)(A) provides:

No action may be commencadder subsection (a)(1)(A) of

this section—(A) prior to 60 days after the plaintiff has given

notice of the violation to— (i) & [EPA] Administrator; (ii) the

State in which the alleged violation occurs; and (iii) to any

alleged violator of such permgtandard, regulation, condition,

requirement, prohibitin, or order|.]
42 U.S.C. 8§ 6972(b)(1)(A). Claims asserunder 8 6972(a)(1)(B) require ninety-
days (90) notice. Se® U.S.C. § 6972(b)(2)(A). EhSupreme Court has held
that these notice requirements are “maodaconditions precedent to commencing

suit under the RCRA citizen suit provisiangdistrict court may not disregard these

requirements at its discretionHallstrom v. Tillamook County493 U.S. 20, 31,

(1989).

12



It is undisputed that Shaw did not provide notice to Premier of either of its
two RCRA counterclaims. Premier argubat, absent the required statutory
notice, the Court lacks subject-mattengdiction over Shaw’s counterclaims.
Shaw argues that the statute only requires notice befdeardiff commences a
citizen-suit, and that in this case Prentad already provided “notice” when it
asserted RCRA claims agatirghaw. Shaw argues it woube superfluous for it to
be required to provide its own notice.

Shaw relies on City of Banger Citizens Communications C&®2006 WL

2516976 (D. Me. 2006). In Citizenhe City of Bangor filed a citizen-suit under
the RCRA and provided the required statytootice. Citizens filed counterclaims
under the RCRA but did not comply withetimotice requirements. The court held
that a defendant in those circumstancesndit need to provide notice to assert
RCRA counterclaims because the plain lamgguaf the statute requires only that a
“plaintiff” provide notice to commencesit and requiring a delay period before
counterclaims could be asserted would afoul of the Federal Rules of Civil
Procedure. The Citizerm®urt reasoned that requiring notice and delay in
accordance with 8 6972(b)(2)(A) woybdeclude a defendant from including an
RCRA counterclaim in armely-filed answer. 2006 WL 2516976 at * 4. The court

held that compliance with the notice aelay provisions was required only when

13



an RCRA action is commenced (thatimstiated by a plaintiff) and the same
mandatory condition precedent did not gpiel RCRA counterclaims filed in

response to an RCRA claim containa the initial complaint._Id.See alséAM

Int’l v. Datacard Corp., DBS106 F.3d 1342, 1352 (7th Cir. 1997) (Ripple, J.,

concurring) (noting that although the plain language of 8§ 6972(b)(2)(A) is
jurisdictional, it can be read to exde compulsory counterclaims); but see

Portsmouth Redevelopment and Hous. Auth. v. BMI Apartm&4d{ F. Supp 380

(E.D. Va. 1994) (holding that noticeg@rements were jurisdictional and
applicable to counteraims). The Citizensourt also observed that applying the
notice requirements to RCRA counteroigifiled in response to an already-
commenced RCRA citizen-suit

serves no discernable purpose. Generally, requiring notice and
delay before the commencemehta RCRA citizen suit serves
two goals: (1) “notice allows @&/ernment agencies to take
responsibility for enforcing environmental regulations, thus
obviating the need for citizenissl’ and (2) “notice gives the
alleged violator ‘an opportunity bring itself into complete
compliance with the Act and thilikewise render unnecessary a
citizen suit.” Hallstrom 493 U.S. at 29 (citations omitted).
Having already received notice from a plaintiff, additional
notice to government agenciesconnection with the filing of a
RCRA counterclaim would simplye duplicative. With respect
to the second goal, suffice it to say that notice to a plaintiff,
who has already commenced a citizen suit, is unlikely to
prompt that plaintiff to bringtself into complete compliance
with RCRA and then decide to drop the citizen suit it has
already commenced.

14



2006 WL 2516976 at *4. The Court finds tisasoning persuasive and concludes
that Shaw was not required to complytiwihe RCRA notice requirements before
asserting its RCRA counterclaims in thigtion. Premier’'s motion for judgment on
the pleadings on that basis is denied.

d. Contribution under HSRA

Shaw also asserts a coariaim against Premier under the Georgia HSRA.
In the event that Shaw is found lialbtePremier on the HSRA claim Premier has
asserted against Shaw, Shaw seeks a @dciarthat Premier is liable to Shaw for
indemnity and contribution.

Premier argues that the evidenlmes not support the HSRA claim it
asserted against Shaw and, theref8haw’s HSRA claim against Premier also
must fail as a matter of lafv(Pl.’s Reply Br. at 6-J. The Court may not make
factual findings on Premier’s motion for judgment on the pleadings and must

construe all inferences in favor of then-movant. Hawthorne v. Mac Adjustment,

Inc., 140 F.3d 1367, 1370 (11th Cir. 1998). Hoee in light of the conditional

* Premier states that the Georgia Deparit of Natural Resirces Environmental
Protection Division HSRA Program “compéet its evaluation of the Mendel Site
and issued a No Listing Letter, statingttthe property would not be listed on the
[Hazardous Site Inventory]. . . . Becauddaintiff's HSRA claim is not supported
by the evidence at this ten Defendant Shaw’s Cowntlaim under HSRA must
similarly fail.” (Pl.’s Reply Br. at 6-7.)

15



nature of Shaw’s HSRA counterclaagainst Premier and Premier’s explicit
abandonment of its HSRAam against Shaw, the Court dismisses both parties’
HSRA claims from this action.

C. Plaintiff's Motion for Judgment on the Pleadings on EXL Polymers,
Herubin, and Steele’'s Counterclaims

Defendants EXL, Herubin and Steelsart against Premier a counterclaim
for damage to personalty, for which thelgim damages pursuant to O.C.G.A. §
51-10-3 and attorney’s fees pursuant t€ @.A. 8 51-12-51. They also assert a
second counterclaim under the RCRA dontribution. Premier moves for
judgment on the pleadings, arguing thBsfendants failed to state a claim on
which relief can be grantedDefendants EXL and Hebin did not respond to
Premier’s motior.

a. Counterclaim for damage to personalty
Premier argues that Defemda EXL, Herubin, an&teele failed to allege

facts sufficient to support a countercldion damage to personalty under O.C.G.A.

> Defendant Steele argues that Premier’'s motion for judgment on the pleadings is
untimely. The Joint Proposed Schedgl@rder, entered o&eptember 9, 2009,
provides that “all dispositive motions, including but not limited to Motions for
Summary Judgment, shall be filed on kelyy 17, 2010.” Premier’s motion for
judgment on the pleadings was filed oattbate and is therefore timely.

® Under the local rules, the motiondsemed unopposed by teeBefendants. LR
7.1B, NDGa.

16



8§ 51-10-3. That statute provides: “Any amful abuse of or damage done to the
personal property of anotheonstitutes a trespasg fohich damages may be
recovered.”

Premier argues that Defendants’ gidons do not even indicate what
personal property is allegéol have been damaged by Premier. Premier contends
that the only property at issue is tdendel Site, which Premier owns, and the
carpet selvedge, the ownership of whiddéfendants have alleged was transferred
to Premier when Defendants vacateel kihendel Site in February 2007. (Se6L
Answer  24.) Defendant Steele does nally address Premier’s argument, but
states only that he hopes to “amplify” his counterclaim at a later time.

The Court concludes thBeefendants’ counterclaifiails to contain “enough

facts to state a claim to relief thatplausible on its face,” Twomhlg27 S. Ct. at,

1974, or to allow the Court to “draw theasonable inference that the defendant is
liable for the misconduct alleged,” Ighd29 S. Ct. at 1949, and therefore
Defendants have failed toas¢ a counterclaim on whichlief may be granted. In
light of Defendants failure to address in the case dbefendants EXL and
Herubin, to even respond to, Premiatgument, the Court also concludes
Defendants have abandonediticounterclaim for damage to personalty. See,

e.q, Wilkerson v. Grinnell Corp270 F.3d 1314, 1322 (11th Cir.2001) (finding

17



claim abandoned when argumeiot presented in initial response to motion for

summary judgment); Bute v. Schuller International,,I888 F. Supp. 1473, 1477
(N.D. Ga. 1998) (finding unaddressediot abandoned). Premier’s motion for
judgment on the pleadings on Defendantainterclaim for damage to personalty
Is granted.
b. RCRA counterclaims

Premier raises the same standing and statutory notice arguments that it raised
in moving for judgment on Shaw’s countkims, namely that Defendants EXL,
Herubin, and Steele failed to allege ajumg-in-fact under the RCRA and failed to
provide the proper notice required to asam RCRA claim. The Court has
already concluded that afdadant asserting RCRA co@ntlaims in response to
an RCRA action already commenced doesneetd to comply with the statutory
notice provisions. With respect taating, Defendant Steele adopts the same
argument raised by Shaw, specifically, thistpotential liability in this lawsuit is
sufficient to confer standing to assartlaim under the RCRA. The Court has
already rejected this argument, and, adocwly, concludes that Defendants EXL,
Herubin, and Steele do not have standingsgert a counterclaim under the RCRA.
Premier’'s motion for judgment on the pleadings on these Defendants’ RCRA

counterclaims is required to be granted.

18



c. HSRA contribution counterclaim

As it did in response to Shaw’s HSRAunterclaim, Premier argues that the
evidence does not support the HSRA cléiasserted against EXL, Herubin, and
Steele and, therefore, tleeBefendants’ HSRA claim amst Premier also must
fail as a matter of law. (P&’Reply Br. at 9-10.) Agaim light of the conditional
nature of the Defendants’ HSRA coartlaim against Premier and Premier’s
abandonment of its HSRAam against these Defendants, the Court dismisses
both sets of HSRA claims from this action.

D. Shaw’s Motion for Summary Judgment

Premier asserts against Shaw clafors(i) violating the solid waste
handling provision of the RCRA, 42 U.S.C. 8§ 6972(a)(1)(A), (Count I); (ii)
violating the hazardous waste handliprovision of the RCRA, 42 U.S.C. §
6972(a)(1)(A), (Count II); (iii) creating amminent and substantial endangerment
in violation of 42 U.S.C. § 6972(a)(1)(Bount Il); (iv) a Georgia HSRA claim
(Count 1V); (v) tortious fraud (Count VII)Xvi) negligence (Count VIII); (vii)
negligence per se (Count 1X); (viii) rmance (Count X); (ix) punitive damages
(Count XlI); and (x) attorney’s fed€ount Xlll). Shaw moves for summary

judgment on all of Premier’s asserted claims.

19



The Court observes at the outset figmier concedes that the evidence
does not support the claims it assdrtinder 42 U.S.C. § 6972(a)(1)(A) and the
Georgia HSRA, and, accordingly, t@eurt finds that Premier has abandoned
Counts Il and IV against ShawShaw’s motion for summary judgment with
respect to these counts is granted.

a. Standard of review

Summary judgment is appropriatéere “the pleadings, depositions,
answers to interrogatories, and admissionflentogether with the affidavits, if
any, show that there is no genuine issutamy material fact and that the moving
party is entitled to a judgment as a mattelaof.” Fed. R. Gi. P. 56 (c). The
party seeking summary judgment bears the burden of demonstrating the absence of

a genuine dispute as to any matefaalt. Herzog v. Castle Rock Entmit93 F.3d

1241, 1246 (11th Cir. 1999). Once thewimg party has met this burden, the non-
movant must demonstrate that sumnjadgment is inappropriate by designating

specific facts showing a genuine issue f@ltrGraham v. State Farm Mut. Ins.

Co, 193 F.3d 1274, 1282 (11th Cir. 1999)he non-moving party “need not
present evidence in a fomecessary for admission aatr however, he may not

merely rest on his pleadings.” Id.

" The Court also concluded that Preniias abandoned tleeslaims against
Defendants EXL, Herubin, and Steele.

20



The Court must view all evidence irethght most favorable to the party
opposing the motion and must resola@@asonable doubts in the non-movant’s

favor. United of Omaha Life In€o. v. Sun Life Ins. Co. of Am894 F.2d 1555,

1558 (11th Cir. 1990). “[C]redibility detminations, the weighing of evidence,
and the drawing of inferences from the facts are the function of the jury . .. .”
Graham 193 F.3d at 1282. “If the record peess factual issues, the court must
not decide them; it must deny the tmo and proceed to trial.” Herzpf93 F.3d

at 1246. But, “[w]here the record takenaawhole could not lead a rational trier of
fact to find for the non-moving partysummary judgment for the moving party is

proper. Matsushita Elec. Indus. .Cbtd. v. Zenith Radio Corp475 U.S. 574, 587

(1986).
b. RCRA claim (solid waste) (Count I)

Shaw argues that the carpet selvedgeelivered to Nycore was not “solid
waste” and, accordingly, Shaw cannotlibéle for violating solid waste handling
regulations.

Georgia has implemented the R&'s solid waste management
requirements through a compreheegplan set forth by the Georgia
Comprehensive Solid Waste Managat&ct (“GCSWMA”). The GSCWMA

provides:

21



“Solid waste” means any gaa@e or refuse; sludge from a

wastewater treatment plant, waseipply treatment plant, or air

pollution control facility; and otlrediscarded material including

solid, semisolid, or contained ggous material resulting from

industrial, commercial, miningnd agricultural operations and

community activities, but does notinde recovered materials;
O.C.G.A. 8 12-8-22(33). Georgia regutatts also provide: “[rlecovered materials
and recovered materials processing faesitare excluded from regulation as solid
wastes and solid waste handling facilitie®&a. R. & Regs. 891-3-4-.04(7)(a).
Shaw argues that the carpet selvedgmairtsferred to Nya@ was a “recovered
material” and thus the RCRA solid wassguirements do not apply in this case.

To be considered a eered material, “the matatimust have a known use,

reuse, or recycling potential; must be fbsused, reused, aecycled; and must
have been diverted or removed from thkdsewaste stream for sale, use, reuse, or
recycling, whether or not requiring sulgsent separation or pressing.” Ga. R.
& Regs. § 391-3-4-.04(7)(a); see al3dC.G.A. § 12-8-22(25)Materials that are
accumulated speculatively, however, artridel as solid wastand must comply
with all regulations. Ga. R. & Regs. 8139-4-.04(7)(b). The regulations define
materials that are accumulated speculatively as follows:

A recovered material is not agniulated speculatively if the

person accumulating it can show that there is a known use,

reuse, or recycling potential fdre material, that the material
can be feasibly sold, used, redsor recycled and that during
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the preceding 90 days the amountr@dterial that is recycled,
sold, used, or reused equaldeatst 60 percent by weight or
volume of the material receigeduring that 90-day period and
60 percent by weight or volume of all material previously
received and not recycled, sold, used, or reused and carried
forward into that 90-day period.

Id. at 8 391-3-4-.04(7)(c).

It is undisputed that the carpet selge Shaw produced can feasibly be used,
reused, or recycled, including by being reley into “boardspark benches, fiber
linings for insulated coats, or used asaste-to-energy fuel.” (Shaw’s Statement
of Material Facts § 6.) Premier argueatttnese potential uses for carpet selvedge
in general are insufficient tdemonstrate that the partlar carpet selvedge at the
Mendel Site could be used, reused, or ¢y and that, accordingly, Shaw has not
demonstrated that the carpet selvedge at the Mendel Site constitutes a “recovered
material.” Premier notes that its exptstified that he had not found anyone who
wanted to use or reuse the cdrpelvedge at the Mendel Site.

The Court rejects Premier’'s myopic ajplion of the regulations relating to
recovered materials. The mti®n is whether the matatihas a known use, reuse,
or recycling potential and whetherféasiblycan be used. The undisputed facts
demonstrate that carpet selvedge has knaeycling potential and can be feasibly

recycled and reused. Premier’s argunikat the evidence does not show that the

particular carpet selvedge at the Mendel Site has such potential is, to put it

23



charitably, unconvincing in light of thevidence regarding the uses for carpet
selvedge generally. Premier does notrofi@y evidence that the selvedge at the
Mendel Site is not or is not feasibly uskglveusable, or reciable. There is no
basis to conclude that the carpet selvadghis case is any different from carpet
selvedge generally. Premiedsgument that the carpet\sedge at the Mendel Site
was not in fact reused or recyclethply does not bear on whether it had the
feasiblepotential to be reused or recycled.

Premier next argues that the delivefycarpet selvedge to the Mendel Site
could not constitute diversion from thdidovaste stream because it now needs to
be disposed of in a landfill. Premiegaes that a diversion, to qualify under Ga.
R. & Regs. 8§ 391-3-4-.04(7)amust be complete, thed, the materials must
actually be reused or recycled to cons#ittine “recovered matels” to which the
§ 391-3-4-.04(7)(a) exclusiapplies. Premier’'s analysis is illogically myopic.
The fact that Nycore failed to recedhe carpet selvedge after Shaw had
transferred it to Nycordoes not bear on wheth®hawdiverted the carpet
selvedge from its solid waste stream fa gurpose of reuse or recycling. Itis
undisputed that Shaw transferred the eagelvedge from iteaste stream and
provided it to Nycore for reuse and retgig, thus diverting the material from

Shaw’s waste stream. Indeed, the s@deewould have remained in the waste
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stream except for the environmental decigmallow it to be reused or recycled to
avoid the unproductive andwronmentally undesirable placing of it in a landfill
or disposal dump. Prenmis apparent position is th&haw had some continuing
obligation or legal responsibility to monitdlycore and confirm that recycling had
indeed occurred. The Court finds thab®man unreasonable application of the
regulations regarding recovered materfal®nce Shaw diverted the carpet
selvedge from its waste streand transferred the matesab Nycore for reuse or
recycling, the carpet selvedge constituagtlecovered material.” Absent evidence
that the selvedge no longer could feaslidyused, reused, or recycled, it did not
lose its status as a “recovered materiatigy because Nycore failed to use, reuse,
or recycle it after Shaw had transferred felvedge to Nycore from Shaw'’s solid

waste stream.

® The record also indicatésat once Shaw learnéaat Nycore was no longer
operating and attempting to reuse the caspétedge, Shaw ceased shipping carpet
selvedge to Nycore.

° The position advanced by Premier wolddd to unreasonable and perhaps even
bizarre commercial results. For example, large manufacturer had reusable,
recyclable selvedge and saldo an established, reg@ldle recycler that, due to
some catastrophic event caused it to bélentn process the diverted product, the
seller would have an obligan then to dispose of the product because it had not
actually been diverted for reuse or relayg. Plaintiff's argument would also
create an intolerable ambiguity. Coulgraduct not qualify for diversion if it was
not reused or recycled within someipd of time even though it was anticipated
that at some point, maybe later than Ri#ithinks should be allowed, that it
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Premier finally argues thatdtcarpet selvedge was accumulated
speculatively and therefore does not ¢t a “recovered material.” Shaw
argues that title to the carpet selvedge wrassferred to Nycore and thus Nycore,
not Shaw, is obligated under the regulas to demonstrate that it was not
accumulating the carpet selvedge speculatively.

The regulations provide that a “@ered material is not accumulated
speculativelyif the person accumulating ¢an show” certain criteria are met. Ga.
R. & Regs. R. 391-3-4-.04)(c) (emphasis added).he regulation regarding
speculative accumulation applies, by its egpreerms, to Nycore and not to Shaw.
Premier has not demonstrated a bamifiolding Shaw liable for speculative
accumulation of carpet selvedge. Shamcedes that the carpet selvedge may
have become “solid wastafter it was transferred to Ngre, if in fact Nycore
accumulated it speculatively, but argues that this does not create liability on the
part of Shaw. The Court egps. The regulations regelione who is speculatively
accumulating a “recovered material’¢omply with all solid waste handling

regulations. Ga. R. & Regs. 8§ 391-3-4{D)(b). As discussed above, however,

would be reused or recycledThe uncertainty and anghiity created by Plaintiff's
interpretation is unreasonable. The ragjoh by its express terms unambiguously
allows a product to be excepted under Ba& Regs. 8§ 391-3-4-.04(7)(a) when it
is diverted for use and recycling.
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this does not impose liability on Shaw, avimdisputably was not speculatively
accumulating carpet selvedge.

Because Shaw'’s carpet selvedge waecovered material, Shaw did not
engaged in the handling or “open dumpirnd'’a solid waste, and Shaw’'s motion
for summary judgment on Premier's RCRAiIoh related to solid waste (Count |)
Is required to be granted.

c. RCRA claim (imminent and substantial endangerment) (Count Ill)

Premier asserts against Shaw anslander the RCRA for imminent and
substantial endangermertshaw moves for summary judgment on this claim,
arguing that Premier has not offered aniewmce that the carpet selvedge at the

Mendel Site presents imminenit substantial harm tcellth or the environment.

' The Court also observes that SHaad an arrangement with Nycore’s
predecessor, based in Minnesota, to recgarpet selvedge and when the recycling
facility was relocated to Georgia, Shaentinued to divertarpet selvedge to
Nycore’s location at the Mendel Site. i3ls not a case, as Premier seems to
suggests, where Shaw simply transfearpet selvedge to amknown enterprise
and merely hoped the divertethterials would be recyad. It is also worth
observing that Al Forman, Premier's CEO, personally invested in Innovations,
Inc., which in turn was an investor Mycore. Although in reaching its decision
today, the Court does not rely on any finding of a commenrelationship between
Premier and Nycore to jointly profitdm recycling carpetelvedge, the Court
recognizes that this is not a case veheremier was caught unaware when Shaw’s
carpet selvedge was divertdtere or was unaware tife nature and viability of
Nycore’s proposed recycling operation.
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Premier offers the affidavit of itsxpert, Charles H. MacPherson, Jr., who

opines that:

There is still an imminentral substantial endangerment to

human health or the environment at the Site based on the

following factors: [1] the lege volume of waste materials

remaining on the Mendel Site; [2] the extremely limited number

of samples (four) used to initially characterize this waste stream

and; [3] the detection afumerous COCs and hazardous

compounds in those four samgil¢4] the unknown damage the

fire has caused to the waste carpet, as well as potential

hazardous materials that mayjbe] present underneath these

remaining waste materials.
(MacPherson Aff. § 17.) Shaw objettsthe Court’s consideration of
MacPherson’s opinion regarding “imneint and substantial endangerment”
because MacPherson did not offer any opinion on this topic in his expert report or
rebuttal expert report ariRlule 26(a) of the FeddrRules of Civil Procedure
require an expert’'s writtenpert to contain a complete statement of the opinions
the expert will express. Shaw also olgatiat MacPherson’s opinion on this topic
is conclusory and spectile. The Court agrees.

Rule 26(a) requires a party to presantexpert report disclosing all of the

opinions the expert intends to presemd #he basis for the opinions. Our local
rules specifically require a party to “desigmits] expert suffiently early in the

discovery period to permit the opposing pdte opportunity to depose the expert

and, if desired, to name its own expeitngss sufficiently in advance of the close
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of discovery . ...” LR 26.2C, NGa. The MacPherson opinion regarding

imminent and substantiahdangerment was not indicatiedany report required by
Rule 26(b) and Local Rule 26.2C and it is thus not considered by the Court. Even
if it were considered, the opinion is rmampetent or admissible because it is
speculative and conclusory.

MacPherson’s late-disclosed aspkculative opinion on the alleged
imminent and substantial endgerment at the Mendel Sieven if allowed, simply
does not present sufficient factual content to support the conclusions that
MacPherson adopts or on which a reason@injecould conclude that the potential
harm at issue rises to the level ofiges endangermeniThe Court concludes
Premier has failed to raise a materssiue of fact as twhether there is a
threatened or potential tra at the Mendel Site, ar&haw’s motion for summary
judgment on Premier’s claim under Y2S.C. § 6972(a)(1)(B) (Count Ill) is

required to be granted.*

! Premier also argues that the presesfaccumulated carpet selvedge at the
Mendel presents a fire hazard, but doesoffer any evidence, authority, or
support that this hazard is an imminant substantial endgerment governed by
42 U.S.C. 8 6972(a)(1)(B). E€hCourt fails to see how sl a fire hazard differs
from that presented by any carpet or othedpct ordinarily and properly stored in
a warehouse or other appropriate place.
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d. Tortious fraud (Count VII)

Premier asserts that Shaw represetttatit offered to assist Premier in
removing the carpet selvedge from therndel Site and then failed to do so.
Premier asserts a claim for fraud agiiShaw for this allegedly false
representation. Shaw moves for sumyrjadgment on Premier’s fraud claim,
arguing that Premier has inadequately pbeba claim for fraud, that there is no
evidence that Shaw actedtiwthe intent to deceiveremier, and that Premier
admits that it was awareahthe Shaw representatiwo made the representation
to Premier did not have the authorityc@mmit Shaw to performing any remedial

work at the Mendel Sit¥,

21t also is telling that the Georginvironmental Protection Division, after
reviewing Premier’s site test resultsg adiot order any corrective action at the
Mendel Site and declined to list thecédion on its Hazardous Site Inventory.

¥ In its response to Shaw’s summarggment motion, Premier attempts to
expand the scope of its fraathim asserted against&R. Premier argues that
Shaw “acted in concert with Defdants Nycore, Steele and Herubin and
participated in the illegal activities at the Mkl Site.” (Resp. Br. at 23.) Premier
then argues that Nycore made various emsesentations to Premier and that Shaw
had knowledge of these allaymisrepresentations. (ldt 24.) Premier’s
Complaint, however, does not set fortegh additional fraudlagations with any
particularity, as required by Federal Rule of Civil Procedure 9(b). Shaw
understandably objects to responding to@ving target. The requirement that
fraud be pleaded with particularity isvad at avoiding precisely this kind of
situation. The Court therefore focgsanly on the alleged misrepresentation
actually alleged in Count VII of Preen's Complaint, namely, that Shaw
represented that it would assist Premier in cleaning the Mendel Site.
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Under Georgia law, the tort of fraud requires that the plaintiff prove five
elements: (1) a false representation byddendant; (2) scienter; (3) intention to
induce reliance by the plaintiff; (4) justifiable reliance by the plaintiff; and (5)

damages. J.E. Black Constr..Cloc. v. Ferguson Enters., In€84 Ga. App. 345,

347 (2007). Rule 9(b) of the Federall&of Civil Procedure sets forth specific
requirements for alleging fraudRule 9(b) requires: “lmlleging fraud or mistake,
a party must state with particularitlye circumstances constituting fraud or

mistake.” Fed. R. Civ. P. 9(b); see aldnited States v. Lab. Corp. of Am., Inc.

290 F.3d 1301, 1310 (11th Cir. 2002). h&'notion [of the Rule] is that a

heightened pleading requirement imparts a note of seriousness and encourages a
greater degree of pre-institution investiga by the plaintiff.” 5A Charles Alan

Wright & Arthur R. Miller, Federal Rictice and Procedure § 1296, at 31 (3d. ed.
2004). “A complaint satisfies Rule 9(b) if it sets forth precisely what statements or
omissions were made, in what documenterai representations they were made,
who made the statements, the time andepthe statements weneade, the content

of the statements, the manner in which thegled the plaintiff, and what benefit

the defendant gained as a consequendteediraud.” Carpenters Health & Welfare

Fund v. Coca-Cola Cp321 F. Supp. 2d 1342, 1347-48 (N.D. Ga. 2004).

Essentially, Rule 9(b) requires plaintiffsa fraud case to specify the “who, what,
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where, when, and how” of the allejfraud. _In re World Access, Ind19 F.

Supp. 2d 1348, 1353.D. Ga. 2000).

Premier’s fraud allegation against Shials woefully and fatally short of
the pleading requirements of Rule 9(IPxemier does not allege who made the
alleged misrepresentationatthe knew it was false, that it was made with the
intent to deceive Premier. Rather, Prenaikgges essentiallhat Shaw reneged
on an offer extended to Premier. Presumably recognizing that this promise was
unenforceable as a matter of contract lawnfee attempts to assert a fraud claim,
but fails properly to plead one. Fraughfinot consist of mere broken promises,
unfulfilled predictions or erroneous conje@as to future events.” Infrasource,

Inc. v. Hahn Yalena Corp272 Ga. App. 703, 707-02@05). Shaw’s motion for

summary judgment on Count VIl is granted.

a. Negligence (Count VIII), Negligen&er Se (Count 1X), & Nuisance
(Count XI)

Because the Court has concluded theroigenuine issue of material fact
supporting a finding that Shaw violatady solid or hazardousaste regulations,
Premier’s claim that Shaw breached itsydiot comply with applicable laws and
regulations necessarily fails. Because thity is the basis for Premier’s claims for
negligence and negligence per seals motion for summary judgment on

Counts VIl and IX is granted. Premiectim for nuisance also is premised on
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Shaw'’s alleged improper disposal ofid@nd hazardous wastwhich the Court
has rejected. Summary judgment in favoSbaw on this claim too is required to
be granted.

b. Punitive damages (Count XlI) &tthrney’s fees (Count XIII)

Having granted summary judgment ack of the substantive claims
Premier asserts against Shaw, Prei@aims for punitive damages and
attorney’s fees must be dismissed.

In conclusion, the Court grants SHawnotion for summary judgment on all
of the claims Premier has asserted, and Shaw is dismissed from this action.

E. Premier’s Motion for Partial SummaJudgment Against Defendants
Herubin and Steele

Premier moves for summary judgment@ounts I, Ill, and IX, asserted
against Defendants Herubin and Stedlbe Court has already concluded that
Premier has failed to offer sufficient evidence of an imminent and substantial
endangerment at the Mendeélesand, accordingly, Premier’s motion for summary
judgment as to Count Il is denied.

1. RCRA claim (solid waste) (Count I)

The Court has already determined titn&t carpet selvedge at the Mendel Site

constitutes a “recovered mat” under Georgia law. Premier argues that the

carpet selvedge was being accumulatestsiatively and, therefore, Defendants
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Herubin and Steele were required to compith solid waste handling regulations.
SeeGa. R. & Regs. § 391-3-4-.04(7)(b). @lemonstrate that a recovered material
was not being accumulated speculativelgesson accumulating the material must
show

that there is a known use, reuserecycling potential for the

material, that the material can teasibly sold, used, reused, or

recycled and that during the preceding 90 days the amount of

material that is recycled, sold,ags or reused equals at least 60

percent by weight or volume of the material received during

that 90-day period and 60 percent by weight or volume of all

material previously received dmot recycled, sold, used, or

reused and carried forward into that 90-day period.
Ga. R. & Regs. R. 391-3-4-.04(7)(c). fer argues that Defendants Herubin and
Steele are unable to demonstrate thatcirpet selvedge brought to the Mendel
Site was processed or reused in any manner, and Premier contends the carpet
selvedge was simply stored or discard®demier also contends that Defendants
have not offered any documentation thaeast 60% of the carpet selvedge was
processed or removed within 90 days.

Defendants Herubin and Steele contend that they offered documentation

indicating that approximately 58 contaia®f carpet selvedge were moved off-
site. (Defs.” Am. Resp. to Pl.’s Statementxterial Facts  35.) Itis not clear

from the record before theoGrt where these 58 containers were sent or how they

were used. More importantly, it is unatehe timing of the transfer of these
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containers and the percentage of carpleedge actually proessed. Defendants
Herubin and Steele contend that they dokmmtw where Nycore'’s records — which
presumably would show how much carpelvedge, if anywas processed and
whether it was processedm@moved within 90 days — are currently located.

On the record before it, the Court cordes there are disputed issues of fact
with respect to whether Defendants ttan and Steele speculatively accumulated
carpet selvedge at the Mendel Site anetivar the carpet selvedge at the Mendel
Site, while in Nycore’s possession, ctiged a “recovered material” or solid
waste. Because issues of material faatain unresolved, Premier’s motion for
summary judgment against Defendants Herubin and Steele on Count | is denied.

2. Negligence Per Se (Count IX)

Premier argues that because Defenslaéf@rubin and Steele violated the
RCRA, they were negligeiper se Because the Court has denied Premier’s
motion for summary judgment against Herubnd Steele with respect to Counts |
and lll, the RCRA claims Praier has asserted against these Defendants, the Court
must also deny Premier summary judgmeith wespect to its eim for negligence
per se Premier will need to establish aatrwhether Herubin and Steele violated

the RCRA and, if so, whether such a violation constitutes negligecse
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F. Premier’'s Motion for Partidbummary Judgment Against Shaw

Having granted Shaw’s motion for summary judgment on all of the claims
Premier asserted agair&taw, and for the reasodiscussed above, the Court
necessarily denies Premier’'s motion $oammary judgment on those claims.

G. Claims Remaining In this Action for Trial

The claims now remaining in thistamn for trial are Premier’s claims
against Defendants Herubin and Steele foRRiolations related to solid waste
(Count 1) and for negligengeer se(Count 1X). Because Herubin and Steele did
not move for summary judgment on Prens RCRA claim for imminent and
substantial endangerment (Count Ill), thail technically remains in this action,
although the Court, in granting Shaw’s motion for summary judgment, has already
found that no genuine issue of material faasts with respect to that claim.
Defendants Herubin and Steele are invited to move for summary judgment on
Count IlI.

Also remaining, of course, are Prams claims against Defendant EXL,
including for breach of cordct. Because EXL has befund in default, Premier

may move for default judgméagainst EXL on all claims.
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[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Plaintiff Premier Associates, Inc.’s
Motion for Clerk’s Entry of Default Agaist Defendant EXL Polymers, Inc. [100]
IS GRANTED. The Clerk of Court i®IRECTED to issue an entry of default
against Defendant EXL Polymers, Inc.

IT ISFURTHER ORDERED that Plaintiff's Motion for Judgment on the
Pleadings as to Defendant Shavwo@g, Inc.’s Counterclaims [102] GRANTED.

IT ISFURTHER ORDERED that Plaintiff's Motion for Judgment on the
Pleadings as to the EXL Defemdsa’ Counterclaims [103] iISRANTED.

IT ISFURTHER ORDERED that Defendant Shaw Group, Inc.’s Motion
for Summary Judgment [L06] GRANTED. Defendant Shaw Group, Inc. is
DISMISSED from this action.

IT ISFURTHER ORDERED that Plaintiff's Motion for Summary
Judgment Against Defendants Herubin and Steele [1@3MIED.

IT ISFURTHER ORDERED that Plaintiff's Motion for Partial Summary
Judgment Against DefendaShaw [110] iDENIED.

IT ISFURTHER ORDERED that Plaintiff's Motion For Leave to File

Corrected Brief [113] iSRANTED.
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IT ISFURTHER ORDERED that Defendant Stephen Steele’s Motion for

Leave to File a Response [150[ARANTED.

SO ORDERED this 19th day of July, 2010.

Wowoa X Mg

WILLIAM S. DUFFEYJR.
UNITED STATESDISTRICT JUDGE
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