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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

AYANNA ROBINSON and ELLIOTT
ROBINSON,

Plaintiffs,

V. CIVIL ACTION FILE
NO. 1:09-CV-439-TWT

AIRTRAN AIRWAYS, INC., et al.,
Defendants.

ORDER

This is a personal injury action. &Rlaintiff Ayanna&Robinson was groped by
a drunken fellow passenger onAinTran flight. Georga law does not allow her to
recover from AirTran unless she sufferadphysical injury which she did not.
Therefore, the Defendant AirTran’s Kon for Summary Judgment [Doc. 48] is
GRANTED.

|. Background

This case arises out of an incidemt November 3, 2007nvolving AirTran
passenger and Co-defendant Raymond seawid Plaintiffs Ayanna and Elliott
Robinson. That morning, Lewis traveliedm San Francisco, California, to Atlanta,
Georgia. (Compl. § 6.) During théght, a passenger reported that Lewis was

becoming intoxicated. (Compl. § 7.) Wheatlight landed, thélight attendants told
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an AirTran customer service specialist that Lewis should not be served any alcohol
on his connecting flight to Richmond, Virgin (Def.’s Mot. fa Summ. J., Ex. C at
15.) The customer service specialist yeth the information to the gate agent
supervisor. (Def.’s Mot. for Summ. J., BER at 19-20.) The gate agent supervisor
“un-checked” Lewis from his seat assignmethereby alerting the gate agent to
evaluate Lewis when he boarded his conngdlight to Richmond. (Def.’s Mot. for
Summ. J., Ex. C at 20.) At boarding tirtiee gate agent spoke to Lewis and assessed
his behavior, appearance, and odor. (Def.’s Mot. for Summ. J., Ex. C at 24-26.)
Based on his evaluation, the agent allowewdis to board. He wrote “no alcohol” on
Lewis’s boarding pass and gave the boargiass to a flight attendant. (Def.’s Mot.
for Summ. J., Ex. C at 49-50.)

During the flight, the Robinsons’ daughter spilled water in her seat. (Compl.
1 14.) Mrs. Robinson walked to the reatltd plane to get papwowels. (Compl.
14.) She alleges that Levapped her on the buttocks wiskre walked past his seat.
(Compl. § 15.) She said nothing and contthteethe rear of the plane to get paper
towels. When she returned, she stoppedwaid'e seat and told him not to touch her
again. (Compl. 1 16.) She then returteeter seat, told her husband about Lewis’s
behavior, and called a flight attendant. eTRobinsons asked tfigght attendant to

do something to prevent Lewis from touafpiMrs. Robinson again. (Compl.  22.)
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The head flight attendant apologizedhie Robinsons, approached Lewis about the
incident, and confiscated an alcoholiwbege he had smuggled board. (Compl.

1 23, Def.’s Mot. for Summl., Ex. E at 59.) She then asked flight attendant Gerry
Grimm to remain in his jump seat, whichs\lacated near Lewis’s seat, to supervise
Lewis. (Compl. §23.) She also notifie@ ttaptain to radio the Richmond airport and
have police waiting at the gate.

For the remainder of the flight, Lewismained in his seat in a drunken stupor.
When the passengers were deplaningpproached Mrs. Robinson and touched her
on the back and neck. (Compl.  26J)r. Robinson pushed Lewis into a seat.
(Compl. 1 27.) Shortly thereafter, Grimmiged and intervened to separate the men.
Lewis remained on board while the remagpassengers deplaned, and the police
then took him into custody and escorted hina well deserved jail cell. (Compl. 1
29.)

The Robinsons sued AirTran Airwaysclr{*AirTran”) alleging (1) negligent
hiring, training, and supervision of emp&®s, (2) negligence on behalf of AirTran’s
employees, (3) breach of a common carribéesghtened duty of care, (4) loss of
consortium, (5) willful misconduct, mak, fraud, wantonnessppression, and want
of care sufficient to support punitive damagand (6) bad faitbonduct entitling the

Robinsons to attorney fees. AirTran now moves for summary judgment.
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[I. Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the pisgs show that no genuine igsaf material fact exists
and that the movant is entitled to judgmenaasatter of law. Fed. R. Civ. P. 56(c).
The court should view the evidence and afgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398.U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuine issue of matéact. Celotex Corp. v. Catre#t77 U.S.

317, 323-24 (1986). The burden thentshib the nonmovant, who must go beyond
the pleadings and present affirmative eviden@ow that a genuine issue of material

fact does exist. _Anderson v. Liberty Lobby, In€77 U.S. 242, 257 (1986).

[1l. Discussion

A. Neaqligence Claims

In Counts | and Il, the Plaintiffs allegieat AirTran negligently hired, trained,
and supervised its employees and thafran’s employees acted negligently in
responding to Lewis’s advances. Undgeorgia law, “[ijn a claim concerning
negligent conduct, a recovery for emotibdestress is allowed only where there is
some impact on the plaintiff, and that impaxist be a physical injury.” Lee v. State

Farm Mut. Ins. Cq.272 Ga. 583, 584 (2000) (quotiRgckeley v. Callaway?61 Ga.
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828 (1992)); H.J. Russell & Co. v. Jon850 Ga. App. 28, 3®001). The rule has

been criticized as “repudiated [and] regressive.”, 2@ Ga. at 590 (Hunstein, J.,
concurring). But it is unquestionably the law in Georgia.

It can be said in defense of the rtivat it spares the airlines from crushing
liability for the inconvenience, indignitiesd emotional distress that the airlines now
routinely inflict upon their customers. The conditions of airline travel today often
constitute the negligent infliction of emmanal distress. The foreseeable examples
include long and unpredictable security limdgch mean that you must arrive at the
airport hours in advance of your flight #nloud televisions blaring over the din of
cell phone conversations in every nook and cranny of the airport, delayed and
canceled flights, missed connections, loggage, and overbooking of flights making
rescheduling a nightmare.

Conditions in the rear cabin are -praphrase Hobbes —ati, brutish and not
short. After being herded into the ainpddike cattle, the passengers are crammed into
seats that are too small efenthe average sized inddual, much less for the larger
passenger who spills out of the middle setd the space of his or her fellows on
each side. There is adequate leg room ifg@ua very small child or a dwarf. Our
fellow passengers are often rude and mstderate, like the drunken, brutish Mr.

Lewis here. The airlines continue to ordeans@s with recliningesat backs so that the
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passenger ahead of you can unilaterally es® the space available to you in order
to increase his level of comfort. As theéigcount fares for major routes, the airlines
now charge for a host of services tloaice were free, such as fees for checked
baggage which means that thare more carry-ons and cegsent delays in loading
and unloading of the aircraft. We routipekad of passengers trapped in a plane
sitting on the tarmac for hours because af keaather, jammed in like sardines,
listening to the wail of crying babies, witlo food, and breathing air reeking with the
smell of overflowing toilets. In short, rine travel these days is often a truly
miserable and distressful experience.

Here, Mrs. Robinson asserts that shffered a physical injury when Lewis
touched her without permission. Unwantedching, however, is not considered a

physical injury under Georgia law. In Stewart v. Sto@k Ga. App. 242 (2005),

a former tenant sued her former landl@lleging that the tadlord was liable for
sexual harassment allegedly committed by ldmdlord’s property manager. The
tenant alleged that the property mandtmrched her without penission” and “made
unwanted sexual advancesmmmerous occasions,” ldt 243. The Georgia Court
of Appeals granted summary judgment in favor of the landlord, explaining:

A plaintiff can recover damages foiental distress caused by negligence

only where the plaintiff suffered an impact resulting in physical injury
or pecuniary loss resulting from anury to the person. [The plaintiff]
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alleged no such injury or loss and therefore [cannot] recover for any
alleged negligence by [the landlord.]

Id. at 248. Although Mrs. Robinson argueattehe experienced “physical, mental,

and emotional distress,” she offers no evice that distinguishes the touching from
that in_Stewart Accordingly, AirTran is entitle to summary judgment with respect

to Mrs. Robinson’s negligence claims besmaahe has not shown a sufficient physical
impact.

B. Common Carrier Liability

In Count Ill, Mrs. Robinson alleges thairTran breached its heightened duty
of care as a common carrier. Howevdr nagligence claims, regardless of their

standard of care, are subject to the ptslsimpact rule. In Wideman v. DeKalb

County, 200 Ga. App. 624 (1991) (overruled otner grounds), the plaintiff sued
emergency medical technicians for negligefiiction of emotional distress after she
suffered a miscarriage in an ambulanaéhough an ambulance is a common carrier
under Georgia law, the Georgia Court gbprals recognized that the impact rule
applied to the plaintiff's negligent ilnftion of emotional distress claim. ldt 631.
Accordingly, because Mrs. Robinson suéié no physical injury, AirTran is entitled
to summary judgment with respect to her common carrier claim as well.

C. Loss of Consortium, Punitive Damages, and Attorney Fees
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Claims for loss of consortium, punitidgamages, and attorney fees depend on

the viability of the underlying claims. SBeiddle v. Cornerstone Lodge of Amerjca

288 Ga. App. 353, 355 (2007) (“Since the loksonsortium claim by [the Plaintiff's
husband] was derivative to [the Plaifis] recovery for the underlying injury,

summary judgment was also proper as to that claim.”); Vernon Library Supplies, Inc.

V. Ard, 249 Ga. App. 853, 855 (2007) (“[A]aim for punitive damages will not lie

when general damages are not awardg@itinour v. American Nat'l| Red Crgs385

F.3d 1318, 1324 (11th Cir. 2004) (affirming themissal of the plaintiff's claim for
attorney fees where he was entitled to summary judgment on underlying claims).
Here, Mrs. Robinson has no viable undenyiclaims. Therefore, AirTran is also
entitled to summary judgment with respect to the Plaintiffs’ claims for loss of
consortium, punitive damages, and attorney fees.
IV. Conclusion
For the reasons stated above, théeDdant AirTran’s Motion for Summary

Judgment [Doc. 48] is GRANTED.
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SO ORDERED, this 10 day of day of November, 2009.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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