Gibson v. Astrug

AO 72A
(Rev.8/8
2)

Doqg.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
HERMAN GIBSON,
Plaintiff,
V. : CIVIL ACTION FILE
MICHAEL J. ASTRUE, : NO. 1:09-CV-677-AJB
Commissioner of Social :

Security Administration,

Defendant.

ORDER AND OPINION

Plaintiff Herman Gibson brought thistaan pursuantto 42 U.S.C. 88 405(g) an
1383(c)(3) to obtain judiciakview of the final decision of the Commissioner of tf
Social Security Administration (“the Commissioner”) denying his application for So

Security Disability Benefit§'DIB”) and Supplemental Security Income (“SS¥’for

! The parties have consented to the exercise of jurisdiction by

undersigned pursuant to 28 U.S.C. § 636(c) eam R.Civ. P.73. [SeeDkt. Entry
dated 4/17/2009]. Therefore, this Order constitutes a final Order of the Court.

2 Title XVI of the Social Security Act, 42 U.S.C. § 13&1 seq. provides
for supplemental security income for the thieal. Title Il of the Social Security Act
provides for federal disability insance benefits. 42 U.S.C. § 4@1 seq.Title XVI
claims are not tied to the attainmentaoparticular period of insurance eligibility
Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982). The relevant law
regulations governing the determinatioh disability under a claim for disability
insurance benefits are identical to thgegerning the determination under a claim fq
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the reasons set forth below, the undersig”fRteVERSES the decision of the
Commissioner andREMANDS the matter to the Commissioner for furthe
consideration of Plaintiff's claims consistent with this Order.
l. PROCEDURAL HISTORY

Plaintiff initially filed an applicatiorior DIB and SSI on April 29, 2005, alleging
disability commencing on November 29, 2004. [Record (hereinafter “R") 56].

application was denied initiallyna on reconsideration. [R26-36].

Plaintiff then requested a hearirfgefore an Administrative Law Judge

(“ALJ"). [R37-42]. An evidentiary Baring was held on August 6, 2008, [R449-76
which resulted in a “Notice of Decmi-Unfavorable,” da September 26, 2008
denying Plaintiff's claims on the groundsathhe retained the Residual Function
Capacity (“RFC”) to perform light work which exists in significant numbers t

national economy. [R12-25]. Plaintiff recpied review by the Appeals Council which

supplemental security incomBavis v. Heckler759 F.2d 432, 435 n. 1{&ir. 1985).
Title 42 U.S.C. 8 1383(c)(3) renders the judicial provisions of 42 U.S.C. § 405(g)
applicable to claims for SSI. In generad fegal standards to lagplied are the same
regardless of whether a aleant seeks DIB or to reger SSI. However, different
statutes and regulations apply to each gfpgdaim. Many timegarallel statutes and
regulations exist for DIB and SSI claims. erafore, citations in this Report should b
considered to refer to ttappropriate parallel provision aentext dictates. The sam¢
applies to citations of statutes or regulations found in quoted court decisions.
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on December 30, 2008, denied Plaintiff’'guest, concluding that there was no bas

under the regulations for granting the resju®r review, thus making the ALJ'S
decision the final decision of the Commissioner. [R7-11].

Plaintiff, having exhausted all adnstiative remedies, filed this action ol
February 18, 2009. [Doc. 2]. The @missioner filed the transcript of the
administrative proceedings on June 8, 2009. [Doc. 8]. The matter is now befol
undersigned upon the administrative recore, plarties’ pleadings, briefs and orag
argument, and is ripe for review guant to 42 U.S.C. 88 405(g) and 1383(c)(3).
[I.  PLAINTIFF'S CONTENTIONS

As set forth in Plaintiff's brief, thessues to be decided are as follows:

1. At step three of the disabilidetermination process, the ALJ
must determine whether a ¢fant’'s impairments meet or
equal a Listing. In the casat hand, the ALJ failed to
properly consider whether Gibson’s diminished intellectual
functioning met or equaled ltisg 12.05(C). Where an ALJ
fails to perform his duty at step three of the disability
determination process, isshilecision based on substantial
evidence?

2. The ALJ must pose a hypothetical question that includes all
of a claimant’s impairments, and the VE'’s response must
comply with Social Security Ruling 00-4p. In the case at
hand, the ALJ’s hypothetical gsion does not include all of
Gibson’s impairments. Additionally, the VE’s response to
the ALJ’s hypothetical is natonsistent with SSR 00-4p.
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Where the ALJ’s hypothetical gsigon is imprecise, and the
VE’s response is inconsistenith SSR 00-4p, is the ALJ’s
reliance onthe VE’s responsased on substantial evidence?

3. The ALJ is required to congdall impairments documented
in the record in determining \ether a claimant is disabled.
The ALJ failed to properly consider all of Gibson’'s
Impairments because he failedoroperly evaluate Gibson’s
mental impairment. Where an Alfails to consider all of a
claimant’s impairments in conmiation, is his decision based
on substantial evidence?
[Doc. 112 at 4-15].
[ll. STATEMENT OF FACTS
A. FactualBackground
Plaintiff was born on July 9, 1959, amdéhs 49 years old at the time of th

administrative evidentiary hearing. [R458he last grade Plaintiff completed was th

eleventh grade.ld.].? His past relevant work was agonstruction laborer. [R61, 66
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3 An undated Disability Report-Adultftects that Plaintiff completed the

eleventh grade in approximately 1975 and ima® special education classes. [R64];

see alsdr147 (reflecting that Gibson finishedegenth grade but did not get a GEL
did not repeat any grades and was never in special education).

In a discharge summary report from thavwgnsity of Kentucky Hospital, Albert
B. Chandler Medical Center, University of Kentucky, dated March 31, 1975, w
Plaintiff was 15 years old and a highhsol sophomore, he self-reported makin
“straight Fs.” The report further explainatt[h]e says this vth a smile and does not
seem to be particularly worried about titeation. He preferso go to school and do
nothing.” [R123].
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73-75, 472]. Plaintiff allegedisability due to a back injury, depression, arthritis
both elbows, seizures, emphysema, high bjfwredsure, and spots on his lungs. [RG
459-61].

B. Medical Records

The medical evidence is comprisedetords from (1) University Hospital from

n

0,

1975; (2) DeKalb Medical Center from 2005; (3) Dr. Stephen Hamby from 2005;

(4) Rob D. Minks, D.O., from 2005; (6) Dr. G.N. Kini from 2006 and 200

8;

(7) Dr. Enrique Flores from 2005-2006; (8) Conyers Family Practice from 2005-2006;

(9) Rockdale Medical Center from 2005-2006; (10) Dr. Kaushik Amin from 2006-

2007; (11) Comprehensive Psychiatric €aom 2005-2008; (12) Dr. Anil Patel from
2007-2008; (13) Suwanee Pain Managen@amiter from 2008, and (14) State agen(
non-examining physicians, including recerilom Dr. Shelby Gennett, Dr. Russe
Wallace, Dr. Robert Coyle, and Dr. John Heard.

Review of these records discloses thatpril 2005, Plaintiff received treatment
for back pain, abdominal pain, seies, and dizziness at Conyers Fami
Practice. [R250]. An X-ray of Plaintiffsumbar spine revealed degenerative di

disease of the lumbar spine. [R257]. Alsépril 2005, Plaintiff began treatment with
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Asar Aseem, M.D. Plaintiff's GAF at that time was*6Dr. Aseem prescribed Xanax

to treat Plaintiff’'s anxiety. [R372-375].

In May 2005, Plaintiff began receiving treatment from Rob D. Minks, D
[R156]. Dr. Minks prescribed Lortab for Plaintiff's back paind.]| Plaintiff also
complained to Dr. Minks about elbow paind.]. Also in May 2005, a cervical spine

MRI revealed that Plaintiff hachulti-level degenerative spondylosisHowever, the

4 GAF stands for Global Assessmé&ninctioning. Global Assessment 0
Functioning is for reporting a mental heatiimician’s judgment of the individual’'s
overall level of functioning and carrying outiadies of daily living. This information
is useful in planning treatment and measuring its impact, and in predicting outg
American Psychiatric Association, [aostic and Statistical Manual of Mentg
Disorders (Fourth Edition Text RevisiorDSM-IV-TR”) at 32. The Global
Assessment of Functioning Scale is a 100-point scale divided into 10 rang
functioning. The description of each pOint range in the GAF scale has tw

components: the first covers symptom seyeand the second part covers functioning.

It measures a patient’s overall level p$ychological, social, and occupationd
functioning on a hypothetical continuum. The GAF does not include impairmel
functioning due to physical (or environmental) limitatiohd.

A GAF of 60 indicates moderate symptomg(eflat affect and circumstantial speeck
occasional panic attacks) QRoderate difficulty in soal, occupational, or school
functioning (e.g., few friends, conflie with peers or co-workers).
http://www.dpa.state.ky.us/libngmanuals/mental/Ch22.htnflLast visited August 4,
2010).

> Spondylolysis is a common clinicabrdition that can result in low back
pain. http://emedicine.medscape.com/&tR95916-overview (last visited August 4
2010).
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degree of osteophytencroachment could have beserestimated due to balloon with

cortical bon€. [R328].

In June 2005, Plaintiff reported difficulisleeping due to pain. Plaintiff also

required treatment at this time for high blood pressure. [R247-48].

On August 5, 2005, Plaintiff underwent a psychological examination W
Stephen Hamby, Ph.D. [R146-51]. Dr. Hayradministered the Wechsler 1.Q. tes
which revealed a verbal 1.Q. of 71, a penfiance 1.Q. of 75, and a full-scale 1.Q. of 7(
[R149]. Dr. Hamby found the test to beauturate reflection of Plaintiff's abilities,
and diagnosed borderline intellectual functioning. [R150].

In September 2005, Dr. Shelby Gennett, a non-examining agency consu
found that Plaintiff’'s mental impairmgs) caused a “moderate” degree of limitatio
in concentration, persisted, and pace. [R170]. Dr. @ett also found that Plaintiff
was moderately limited in iability to understand, remegh and carry out detailed

instructions. [R174].

® An osteophyte is a phological bony outgrowth,
http://www2.merriam-webster.com/cgi-bin/mwmednim. (Last visited August 4, 20

! A cortical bone is the compact bookthe shaft of a bone that surround

the marrow cavity. http://medical-dictiaryathefreedictionary.com/cortical+bone|

(Last visited August 4, 2010).
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In October 2005, Dr. Russell Wallac&an-examining agency consultant foun
that Plaintiff could lift/carry 50 pounds occasionally and 25 pounds frequently,
stand and/or walk for 6 hours each in&hour day, and couldever climb ladders,

ropes, and scaffolds. [R178-85].

In January 2006, Dr. Robe&tibyle, another non-examining agency consultant,

Sit,

found that Plaintiff's mental impairment(s) also caused a “moderate” degree of

limitation in concentration, persistencadgace. [R196]. Dr. Coyle also found that

Plaintiff was moderately limited in his éiby to understand, maember, and carry out
detailed instructions. [R200].

In February 2006, Plaintiff was exarsithby a cardiologist, Enrique A. Flores

M.D. [R217-18]. Plaintiff complained axperiencing severe chest pain. [R217].

Dr. Flores examined Plaintiffnal performed a cardiac catheterization/R213,

218]. He diagnosed mild coronary arteigease. [R213]. Dr. Flores recommende
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8 A cardiac catheterization a procedurexamine blood flow to the heari

and test how well the heart is pumping.déctor inserts a thin plastic tube into an
artery or vein in the arm ¢&g. From there it can be adwaad into the chambers of the

heart or into the coronary arteries
http://www.americanheart.orggsenter.jntml?identifier=4491. (Last visited August
2010).
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that Plaintiff discontinue tobacco usad begin taking medication for hypertension.
[1d.].

In February 2006, Plaintiff was also examined by G. M. Kini, M.D. [R204-1P].
Plaintiff complained of back pain, degston, arthritis in his elbows, seizures,
emphysema, and high blood pressure. [R20gpbn examination, this examiner noted
no edema, clubbing, cyanosis, or decreasau sirength. [R205]. X-rays of the
lumbar spine were normalld[]. Dr. Kini diagnosed chronic back pain, depressiop,
and hypertension.Id.].

In March 2006, John Heard, M.D., a non-examining agency consultant fqund

that Plaintiff could lift/carry 20 poundscoasionally and 25 pounds frequently, sit
stand and/or walk for 6 hours each in8&hour day, and couldever climb ladders,
ropes, and scaffolds. [R222-23].

In May 2006, Plaintiff continued to complain of anxiousness and still required
Xanax for his anxiety. [R370]. Pldiff continued taking Xanax through August 2007.

[R363-69].
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In October 2006, Plaintiff waseen by Kaushik Amin, M.D., for COPand

chronic neck and back pain. [R353-55Plaintiff continued treatment for these

conditions with Dr. Amin through Marck008. [R333-52, 377-86]. In June 2007,
lumbar spine MRI revealed disc degeniera and bulging at L3-4. However, the
vertebrae were noted to “seem stable.33B]. Plaintiff also was found to have mino
facet diseasat L5-S1 and a small facet effusion on the right at L4t&.]. [

In April 2008, Plaintiff was again exangd by Dr. Kini. [R387-402]. Plaintiff
was taking Lortab for pain and Xanax foxgety. [R387]. Dr. Kini noted no edema
clubbing, cyanosis, decreasgdp strength, or loss of range of motion. [R388

Plaintiff was diagnosed with chronic bag&in, mild COPD, and hypertensiond.].

9 COPD, or chronic obstructive pulmonaligease, is a progressive disea

that makes it hard to breathe. “ProgresSmeans the diseagets worse over time.

COPD can cause coughing that produceslargounts of mucus (a slimy substance

wheezing, shortness of breath, chest tigkgpand other symptom€igarette smoking
is the leading cause of COPD. Mgstople who have COPD smoke or used
smoke. Long-term exposure to other lung irritants, such as air pollution, cher

fumes, or dust, also may contribute to COPD.

http://www.nhlbi.nih.gov/health/dci/Diseag€®pd/Copd_Whatls.html. (Last visited
August 4, 2010).

10 Facet disease is basically defined as arthritis or degeneration in o

more facet joints, causing pain in the joititemselves as well as pain that radiates
the hips, thighs, shoulders, and arms. Tam, in addition to overall stiffness, ca
limit your ability to work, play golf, garderwalk through a store, and even tie yol
shoes. http://www.facetdiseasefacts.com/. (Last visited August 4, 2010).
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Dr. Kini also noted Plaintiff could work “if he stops smoking and gets off all the driigs

he should not be taking.Id.].

In July 2008, Plaintiff was seen at the Suwanee pain management center fol

complaints of pain. [R403]. Plaintiff wgsescribed Lortab for his pain and advised

to return in August 2008. [R403-04].

D. Evidentiary Hearing Before The ALJ

Plaintiff was 45 years old at the timetbé hearing. [R456]. He completed th
eleventh grade and did not receive any other schoolidg. Plaintiff testified that
since 1993, he has worked as a constouckaborer and concrefmisher. [R457].
Plaintiff further testified that he workddr one week in Janua 2005, but he had a
seizure, so he could not continue warki [R458-59]. Plaitiff explained that he
could not work because “my back humgdat kept hurting, it kept getting worse and
worse.” [R459-60]. He further explainedathis back pain just keeps getting worse
and that it is “all through my back, my ribm.” [R465]. Plaintiff also testified that

his arms “go numb” at certain times ah legs bother him a lot, which makes

walking difficult. [R466].

Plaintiff further testified that he Babreathing problems and smokes “like less

than half a pack a day now,” despitdangeadvised to quit smoking. [R460]. He

(D

UJ

11




AO 72A
(Rev.8/8
2)

explained that he gets out of breath ifwedks up stairs or walks more than a quarts
of amile. [R469]. In addition to his baphkin, Plaintiff testified that his elbows caus
him serious problems due to bone spursdgR62]. Plaintiff further testified that he
has high blood pressure and spots on his lungs. [R461].

Plaintiff testified that he “very selddmvill drink alcohol. [R462]. Plaintiff
explained that he will sometimes go three months without taking a drink, but
sometimes he’ll drink “18 maybe everydweeks, every week, once a weekend, y:«
know, just very seldom like that.” [R462].

Plaintiff also testified that he receiviesychiatric treatment for anxiety. [R464]
Plaintiff explained that he sees a doatwery three month who provides him with
medication. [R465]. He funer explained that his anxiety is controlled as long as
takes medication. [R470].

The vocation expert (“VE”) testified that Plaintiff's past relevant work ag
construction laborer is classified as heavy, unskilled work. [R472].

The ALJ posed four hypothetical questiaoghe VE. He first asked whethel
a hypothetical person with the residual ftioical capacity (RFC) for a range of light
work and the non-exertional impairments ghiacluded climbing dadders, ropes, and

scaffolds, any crawling, and wouldgmtude an individual from working around
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hazards such as dangerousmmving machinery or the opion of motor vehicles or

working at unprotected heights, limited to no more than frequent climbing of stair§ and

174

ramps, stooping, bending from the waisthe floor, and crouching, and would be
limited to jobs that would require no madfen simple repetitive tasks and jobs that
would be consistent with someone who might be diagnasedaving borderline
intellectual functioning would be able fmerform work in the national economy
[R472]. The ALJ also asked the VE wsame that such a hypothetical person was|of
the Plaintiff's age, limited@ucation, and had Plaintiffi@ork history. [R473]. The VE
responded that such person cbhpgrform the light, unskilled job of garment sorter; the
light, unskilled job of production assembler; and the light unskilled job of electrical

assembler. [R473].

(D

The ALJ then inquired whethea hypothetical person with the sam

U

characteristics, but suffered from mild neoderate pain could perform these job
[R474]. The VE responded that such a persould not perform the jobs listedd.|.

The ALJ then inquired whether such agmn with the same characteristics, but

Red

suffered from severe paimgld perform any jobs in the national economy. [R474].
The VE responded that such a personaaook perform any competitive employment,.

[d.].
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Finally, the ALJ inquired as to whetheehypothetical person with a combinatior
of impairments that would preclude the ability to work eight hour days, five day

week could perform work in the natidreconomy. [R474]. The VE responded thg

such a person would be precluded from competitive employmiehL. [

On cross-examination, the VE testifibat the position of garment sorter woulg

require a lot of twisting, benag, sitting and standing. [R475].

IV. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact:

1.

The claimant met the insured status requirements of the Social
Security Act through June 30, 2007.

The claimant has not engagedubstantial gainful activity since
the alleged onset of disiéity. (20 C.F.R.404.1520(b), 404.1571,
et seq, 416.920(b), and 416.974t, seq).

The claimant has the followirsgvere impairments: hypertension;
back pain; substance abuse; badderline intellectual functioning
(20 C.F.R. 404.1520 (c) and 416.920 (c)).

The claimant does not have an impairment or combination of
impairments that meets or medically equals one of the listed
impairments in 20 C.F.R. Par04, Subpart P, Appendix 1
(20 C.F.R. 404.1520(d), 40425, 404.1526, 416.920(d), 416.925
and 416.926).

After careful consideration dlhe entire record, the undersigned
finds that the claimant has the residual functional capacity to

14
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10.

[R17-24].

perform light work as defined in 20 C.F.R. 404.1567(b) and
416.967(b) with limitations. Specifically, the undersigned finds
that the claimant can lift, carry, push, and pull 20 pounds
occasionally and 10 pounds frequentlye can sit/stand/and walk
for 6 hours (each) in an 8-hour work-day. However, due to his
impairments, the claimant is limited to no more than frequent
climbing of stairs, stooping, crohing, and bending at the waist to
the floor. He is also to avoalimbing ladders, ropes and scaffolds;
crawling; squatting; and work around hazards such as unprotected
heights; machinery; and moving vehicles. Finally, due to his
mental impairments, the claimant is limited to the performance of
simple, repetitive, non-detailedstes, and work which would be
consistent with his diagnosistodrderline intellectual functioning.

The claimant is unable to gh@rm any past relevant work
(20 C.F.R. 404.1565 and 416.965).

The claimant was born on July 9, 1959 and was forty-five years
old, which is defined as a younger individual age 18-49, on the
alleged onset date (ZD.F.R. 404.1563 and 416.963).

The claimant has a limited education and is able to communicate
in English (20 C.F.R. 404.1568 and 416.968).

Considering the claimant’'s agajucation, work experience, and
residual functional capacity, thereegobs that exist in significant
numbers in the national economy that claimant can perform
(20 C.F.R. 404.1560(c), 404.1566, 416.960(c), and 416.966).

The claimant has not been undedisability, as defined in the

Social Security Act, from Nowveber 29, 2004 through the date of
this decision (20 C.F.R. 404.1520(g) and 416.920(q)).
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The ALJ determined that &htiff was not disabled @ny relevant time prior to
his decision. [R24]. In making this determination, the ALJ noted that Plainti
claims of a seizure disorder, shortness of breath and emphysema, and anxie
depression were not seveémgpairments because these conditions were not suppo
by the medical evidence. [R17-18].

The ALJ also found that Plaintiff did not meet the requirements of Listir

12.04, 12.05, and 12.09. In making tlhistermination, the ALJ noted that the

Listing 12.04 “Paragraph B” or 12.05 “ParagiaD” criteria were not satisfied becaus
Plaintiff had only a mild restriction in actfies of daily living, and social functioning;
moderate difficulties with aacentration, persistence and pace; and no episode
decompensation. [R19]. The ALJ also determined that Listing 12.04 “Paragrap
and Listing 12.09 criteria were not metdause there was no evidence to suppor
finding that Plaintiff had repeated episodéslecompensation, the inability to handls
even a minimal increase in mental demands without decompensating, or a c
history of one or more year’s inability tonction outside of a highly supportive living
arrangement.Idl.]. Additionally, the ALJ noted tt Listing 12.05 “Paragraph B” was

not met because Plaintiff did not have a valid verbal, performance, or full scal

score of 59 or less, and Listing 12.95 “&gmaph C” was not met because Plaintiff did
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not have a valid verbal, dermance, or full scale IQ score of 60 through 70 and
physical impairment or mental impairment imposing any additional and signifig
work-related limitation of function. Id.].

The ALJ noted Plaintiff’'s subjective coants regarding his back pain, elbow
spurs, arm numbness, difficulty walkirgyyollen ankles, trouble bending and lifting
more than a gallon of milk, and difficulty climbing stairs. [R20-21]. The ALJ th
discounted Plaintiff's subjective complaints as not credible because Plaintiff did
seek treatment for his severe impairmentd five months aftehe alleged disability,
his hypertension was controlled with medioatand he had no siggfects, he was
repeated noted to have average intelladtwaas never in special education courses
failed a grade, and that Plaintiff's back pain was primarily controlled throd
medication refills, and physical examiimas noted no abnormalities with respect t
his musculoskeletal and nelwgical/sensory examinations. [R21]. The ALJ als
noted that two separate consulting examiners found unremarkable phy
examinations and one physician noted dregkeng behavior. [R22]. Finally, the ALJ
discounted Plaintiff's subjective complaints dadlaintiff's history of alcohol abuse.

[d.].
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Next, the ALJ determined that the ojins of the non-examining state agenc
physicians and other physicians were entitled to great weight because their opi
were consistent with Plaintiff’'s residualnctional capacity to perform light work.
[R23].

Finally, the ALJ observed that the V&auind that an individual with Plaintiff’'s
background and RFC could perform the jobgarment sorter, production assemble
and assembler of electrical accessories. [R24 ] result, the ALJ found that Plaintiff
was not disabled at any timeefhis alleged onset datedause he could perform othe
jobs in the national economyld(].

V. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if she is

unable to “engage in any substantialnfid activity by reason of any medically
determinable physical or mental impairmetich can be expected to result in deat
or which has lasted or can be expecteldsbfor a continuous period of not less tha
12 months.” 42 U.S.C. § 423(d)(1)(A). Timepairment or impairments must resul

from anatomical, psychological, or physigical abnormalities which are demonstrab

by medically accepted clinical or laborataiiggnostic techniques and must be of su¢

severity that the claimant is not gnunable to do previous work but cannot
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considering age, education, and wakperience, engagm any other kind of
substantial gainful work whichexists in the national economy
42 U.S.C. 88 423(d)(2)-(3).

The burden of proof in a Social Securtigability case is divided between thg
claimant and the Commissiondite claimant bears theigrary burden of establishing
the existence of a “disability” and therefore entitlement to disability benefi
See20 C.F.R. § 404.1512(a). The Commissramees a five-step sequential proces
to determine whether the claimant has met the burden of proving disab

See20 C.F.R. § 404.1520(apoughty v. Apfel245 F.3d 1274, 1278 (1 Tir. 2001);

Jones v. Apfetl90 F.3d 1224, 1228 (1 Tir. 1999). The claimant must prove at step

one that she is not undertaking substantial gainful activigee 20 C.F.R.

8404.1520(b). At step two, the claimantshprove that she is suffering from a severe

impairment or combination of impairments which significantly limits her ability fo

perform basic work-related activitiesSee20 C.F.R. § 404.1520(c). At step three

if the impairment meets one of the lisietpairments in Appendix 1 to Subpart P of

Part 404 (Listing of Impairments), the atent will be considered disabled withouf
consideration of age, education and work experiesee20 C.F.R. § 404.1520(d).

At step four, if the claimant is unablegmve the existence of a listed impairment, sh
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must prove that the impairment pret®merformance of past relevant work.

See20 C.F.R. 8§404.1520(e). At step fivegttegulations direct the Commissioner t
consider the claimant’s residual functibrmapacity, age, education and past wot
experience to determine whether the claitn@an perform other work besides pa:s
relevant work. See20 C.F.R. § 404.1520(f). The Commissioner must produ
evidence that there is other work available in the national economy that the clai
has the capacity to perform. In orderbi® considered disabled, the claimant mu
prove an inability to perform the jobs that the Commissioner IBtgighty 245 F.3d
at 1278 n.2.

If at any step in the sequence a claingan be found disabled or not disablec
the sequential evaluation ceases and further inquiry en8ze 20 C.F.R.
88 404.1520(a) and 416.920(a). Despite thiirstyp of burdens at step five, the
overall burden rests upon the claimant to prtha she is unable to engage in ar
substantial gainful activity thaxists in the national economyBoyd v. Heckler
704 F.2d 1207, 1209 (1LCir. 1983).
VI. SCOPE OF JUDICIAL REVIEW

The scope of judicial review of a denial of Social Security benefits by

Commissioner is limited. Judicial reviewtbe administrativeetision addresses three
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guestions: (1) whether thegmer legal standards were #pg; (2) whether there was
substantial evidence to support the finding&of; and (3) whether the findings of fact
resolved the crucial issueBields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980).
This Court may not decide the facts aneeweigh the evidence, or substitute its
judgment for that of the Commissionelf supported by substantial evidence and
proper legal standards were applied, the findings of the Commissioner are conclusive
Lewis v. Callahan125 F.3d 1436, 1439-40 (1 Cir. 1997);Barnes v. Sullivan
932 F.2d 1356, 1358 (1Tir. 1991);Martin v. Sullivan 894 F.2d 1520, 1529 (4 Cir.
1990); Walker v. Bowen826 F.2d 996, 999 (11Cir. 1987);Hillsman v. Bowen
804 F.2d 1179, 1180 (ICir. 1986);Bloodsworth v. Heckler703 F.2d 1233, 1239
(11™ Cir. 1983). “Substantial evidence” meanere than a scintilla, but less than a
preponderance. It means such releeardence as a reasonable mind might accept as
adequate to support a conctusiand it must be enough tofifs a refusal to direct a
verdict were the case before a jurRRichardson v. Peralest02 U.S. 389 (1971);

Hillsman, 804 F.2d at 118®loodsworth 703 F.2d at 1239. “In determining whethg

=

substantial evidence exists, [the Court] muetv the record as a whole, taking intc

N4

account evidence favorable as well as vafable to the [Commissioner’s] decision.’

Chester v. Bowerr92 F.2d 129, 131 (T'Cir. 1986). In contrast, review of the ALJ’S
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application of legal principles is plenaryf-oote v. Chater67 F.3d 1553, 1558
(11™ Cir. 1995);Walker, 826 F.2d at 999.
VIl. ANALYSIS OF CLAIMS OF ERROR

A. Listing 12.05(C)

Plaintiff argues that because he tmwvalid full scale 1Q score of 70 and
additional work-related restrictions, hesumptively meets the requirements of
Listing 12.05(C), and the ALJ erred by failitigspecifically address the requirements
of the Listing. [Doc. 12 at 8-11].

The Commissioner responds the ALdnsidered and credited Plaintiff's

-}

diagnosis of borderline intellectual functionitgit that he does not meet the definitio
of mild mental retardation as required by the Listing. [Doc. 15 at 6-9].
Under Listing 12.05:
Mental retardation refers to sigruéintly subaverage geral intellectual
functioning with deficits in adaptive functioning initially manifested
during the developmental period; i.e., the evidence demonstrates or

supports onset of the impairment before age 22.

The required level of severity for this disorder is met when the
requirements in A, B, C, or D are satisfied.
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C. A valid verbal, performance, @ull scale 1Q of 60 through 70 and a

physical or other mental impairment imposing an additional and

significant work-related limitation of function;

20 C.F.R. Pt. 404, Subpt. P, App. 1. 80BZ. The introduction to mental disorder

in Appendix 1 of subpart P explains:

If your [intellectual] impairment satiss the diagnostic description in the
introductory paragraph [of Listing 12.05] and any ontheffour sets of
criteria, we will find thatyour impairment meets the listing. . . . For
paragraph C, we will assess thegree of functional limitation the

additional impairment(s) imposes to determine if it significantly limits

your physical or mental ability to do basic work activities,, is a
“severe” impairment(s), as defihén 88 404.1520(c) and 416.920(c). If
the additional impairment(s) does maiuse limitations that are “severe”
as defined in 88 404.1520(c) and 4)(c), we will not find that the
additional impairment(s) impose rfaadditional and significant work
related limitation of function,” eveif you are unable to do your past
work because of the uniqi@eatures of that work.

20 C.F.R. Pt. 404, Subpt. P, App. 1. 8 1200 hus, Plaintiff needs to prove that h¢
has: (1) a significantly subaverage gehantellectual functiomng with deficits in
adaptive functioning initially manifested during the developmental period; (2) an
score between 60 and 70; gB¥lother physical or mental impairments, which impos¢

significant work-related limitations. See20 C.F.R. Pt. 404, Subpt. P, App. 1

88 12.00A, 12.05C.
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Although not specifically stated, the pariggpear to agree that Plaintiff satisfie
the requirements of element two becabgsehas a valid full-scale IQ score o
70. [SeeDoc. 12 at 9 and Doc. 15 at 7 n*2]The Commissioner does not addres
whether the ALJ found that Plaintiff had impairments limiting his ability to wol
Thus, the Court will assume that Defendant concedes that Plaintiff can esta
element three of the Listing as wé&llInstead, the Commissionargues that Plaintiff
cannot satisfy the first element of the Listing, ie., that he cannot demons
“significantly subaverage geral intellectual functioningvith deficits in adaptive
functioning initially manifest during thelevelopmental period; ie., the evidenc
demonstrates or supports the onset of thEairment before age 22.” Plaintiff argue
that this case is governed Bypdges v. Barnhay276 F.3d 1265 (11 Cir. 2001).

InHodgesthe claimant was a 49-year old fdenaith a seventh grade educatiol

and documented physical impairments. t@& WAIS, she had a verbal IQ of 67, :

1 The Court notes that the ALJ’s conclusj therefore, that Plaintiff did not
have a full scale IQ of 60 through 70, [R1i8]erroneous. In addition, the ALJ did ng
discuss Plaintiff’'s report in 1975 of reewig all Fs when the ALJ concluded tha
Plaintiff denied any failing grades. [R23].

12

The Court also notes that the Alspecifically found that Plaintiff
impairments of hypertension, back painbstance abuse, and borderline intellectd
functioning caused “more than a minintiatitation upon the claimant’s ability to do
work related activities.” [R17].
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performance IQ of 79, and a full scale IQ7@. The doctor who administered the te
found the higher performance score as compartdte verbal score was a result of he
limited education, and s&d she could maintain ukiled employment and manage
any finances. Two non-examining psyabgikts opined thashe was moderately

limited in a number of areas of understanding and memory, sustained concentratiq

persistence, and social interaction, lottherwise she could work. There was njo

evidence of Hodges’ mental capabilities befage 22. Citing this evidence, the AL.
found that Hodges did not meet the listing under 8 1206Gdges 276 F.3d at
1267-68.

The Eleventh Circuit reversed, agreeing with Hodges and other circuit courts
had addressed the issue that, absemeace of sudden trauma that can cau
retardation, the 1Q tests create a reliltgpresumption of a fairly constant 1Q
throughout her lifeld. at 1268. Therefore, the covemanded Hodges’ case back t
the Commissioner for further proceedings, and directed that the Commissioner pre

Hodges' mental impairment before ag2, with the Commissioner being able tq

present evidence of Hodgesilgdife to rebut this presumption of mental impairment.

Id.
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Defendant’s attempts to distinguidlbdgesn this case are not persuasive. Firgt,
there is no indiction that éhALJ applied the correct law, for he did not discuss the
Hodgespresumption or its applicatioisee Grant v. Astry@55 Fed. Appx. 374, 375
(11™ Cir. 2007) (“ ‘The Secretary’s failure tpply the correct law or to provide the
reviewing court with sufficient reasoning fdetermining that the proper legal analysis
has been conducted mandatersal.’ ") (quotindgleeton v. Dep’t of Heath & Human
Servs, 21 F.3d 1064, 1066 (TLir. 1994) (internal citations omitted)). Grant, the
claimant had a valid IQ score of 69 andaalditional physical or mental impairment
imposing an additional and significant workated limitation of function. As a result,
the Grant Court held that she was entitled to the benefit ofHbdgesrebuttable
presumption “and the ALJ was charged vd#termining whether there was sufficient
evidence to rebut the presumptionid. In the current case, the ALJ’s decision is
similarly lacking because it does not discussHbdgesrebuttable presumption.

Next, Defendanargues thaHodgesis distinguishable from this case because
any such presumption is “rebutted by Drnitgy’s diagnosis of borderline intellectua
functioning, the records of Comprehensivgdbgatric Care, Plaintiff's work history
and his educational background.” [Doc. dt59]. The ALJ did not articulate these

reasons as a reason to not follewdges Therefore, the Commissioner’s argumeint
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in his brief amounts to no more thapa@st hoc rationalizain upon which the Court
cannot base its review of agency actigncourt may not accept appellate counsel
post hoc rationalizations for agency action®aker v. Comm’r of Soc. Sec.
No. 10-10335, 2010 WL 2511385, *3 (1Cir. June 23, 2010) (citingPC v. Texaco
Inc., 417 U.S. 380, 397 (1974) (citation omittedf)an action is to be upheld, it must
be upheld on the samedes articulated in the agency’s ord#t. (citation omitted);
see alsoBurlington Truck Lines, Inc. v. United Stat&&1 U.S. 156, 168 (1962)
(same);SEC v. Chenery Corp332 U.S. 194, 196 (1947) (“[A] reviewing court, ir
dealing with a determination or judgment which an administrative agency alor
authorized to make, must judge the pregyr of such action solely by the ground
invoked by the agency. If those grounds are inadequate or improper, the co
powerless to affirm the administrative actiby substituting what it considers to be
more adequate or proper basis.Qwens v. Heckler748 F.2d 1511, 1516
(11™ Cir.1984) (same).

Second, even if the Court can distan the ALJ's actual decision the
Commissioner’s learned appellate counsel’s reasoning, the ALJ’s failure to dis

Plaintiff's overall 1Q of 70 and the incois¢encies of Plainti's self-reporting about
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his grades (denying failing grades beteiving all Fs) render the ALJ’s conclusion
not supported by substantial evidence.

Third, the facts in this case aebstantially similar to those kodges and the
Commissioner has not demonstrated Wioggeds not applicable here. Like Plaintiff,
there was no indication lHodgeghat the claimant there had special education clas
(although she only went through seventh gjadBoth Plaintiff and Hodges wersg
diagnosed with borderline intellectuahictioning. Although Hodges had not worke
outside the home for 15 years, she raisedrsehildren. Plaintiff's employment was
limited heavy unskilled work. [R472]. On the other hand, urtlikdges276 F.3d at
1268, there is evidence in thiescord of Gibson’s mentahpabilities before the age of
22 (his straight Fs), which appear todmasistent with his more current 1Q.

Because the current casendistinguishable fronHodgesin material part, the
case must be remanded to the Commissitoreiurther consideration of Plaintiff's
claims.

On remand, although th&LJ does not have to make a finding of ment:
retardation based solely oretinesults of an IQ testee Popp v. Hecklei779 F.2d
1497, 1499 (1" Cir. 1986);see also Lowery v. Sullivad79 F.2d 835, 837 (T'Cir.

1992), the ALJ should consider the IQ testutes along with medical reports and othe
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evidence in the record, including dailytiaties, behavior, past work and academigc

experience.Popp 779 F.2d at 149%ee also Hodge276 F.3d at 1269. As pointed
out by Plaintiff, since the ALJ did not discuss Hhedgespresumption, the ALJ failed
to rebut the presumption raised by Plidiis 1Q scores. Thus, the ALJ failed to
properly evaluate Plaintiff's mental impairments under Listing 12.05(c).

Accordingly, the decision of the ALIREVERSED AND REMANDED to the
Commissioner for further consideration of Plaintiff's mental impairments un
Listing 12.05(c).

B. VE Testimony

Plaintiff argues that the hypothetical posedhe VE did not encompass all o
his impairments. [Doc. 12 at 12]. Specifically, Plaintiff argues that the hypothelf
posed to the VE did not include all of his non-exertional limitations because
hypothetical limited Plaintiff to simple, rougnwork, which is not representative of
“moderate” limitation in concentrationld] at 12-13]. Second, Plaintiff argues thg
the ALJ limited him to simple, routine,petitive tasks, yet there was no evidence
the record to show that he had therkvskills to perform the job of production

assembler. Ifl. at 13-14]. Last, Plaintiff argues that the reasoning level required
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the jobs of production assembler and garreerter are inconsistent with the limitatior]

to simple, routine, repetitive workld| at 14].

The Commissioner responds that the Ab3ed an accurate hypothetical to the

VE because the Eleventh Circuit has held that a limitation to simple, repetitive tasks

to account for moderate deficits in concentration encompasses all relg
limitations. [Doc. 15 at 12-14]. He alsesponds that becaube2 ALJ asked the VE
if his testimony conflicted #h the DOT (Dictionary oDccupational Titles), the VE
fulfilled his requirements under SSR 00-4pd. fat 15]. Defendant further respond
that the Eleventh Circuit has not adslsed whether a person limited to simpl
repetitive, non-detailed tasksonflicts with jobs witha reasoning level of two.
[Id. at 15-17]. Finally, Defendant respondattRlaintiff has failed to establish that
there was an actual conflict between the Dabid the VE’s testimony, and that eve
if there was a conflict, sucmas not apparent at the hiegy, and thus the ALJ had no
duty to resolve the conflict.ld. at 17-20].

1. Hypothetical Posed to VE

As stated above, Plaintiff argues that the hypothetical posed to the VE did

encompass all of his non-exertional iiations because the hypothetical limited
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Plaintiff to simple, routine work, which reot representative of a “moderate” limitation

in concentration. [Doc. 12 at 12-13].

)

Defendant responds that the ALJ posed an accurate hypothetical to the

because the Eleventh Circuit has helat th limitation to simple, repetitive tasks to

account for moderate deficits in concentration encompasses all relgvant

limitations. [Doc. 15 at 12-14].

In order for a VE's testimony to constieusubstantial evidence, the ALJ must

pose a hypothetical question which comprises all of the claimant’s impairments.

Wilson v. Barnhart284 F.3d 1219, 1227 (4 Tir. 2002);see also Pendley v. Heckler
767 F.2d 1561, 1562 (LTir. 1985) (“ [U]nless theravas vocational expert testimony
concerning the availability of jobs for argen with the claimant’s educational levell,

work skills and experience and physicalitations, the decision of the ALJ, based

significantly on the expert testimonywould be unsupported by substantia
evidence.’").
At the hearing the ALJ specifically questioned the VE:

ALJ: | would ask that you would assume that | might find
on the basis of credible evidence that this claimant
demonstrated exertional impairments would reflect a
residual functional capacity farrange of light work, and |
would ask that you also assume that | would find him to
have some non-exertional impairments that would preclude
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him from any climbing of ladds, ropes, and scaffolds or
any crawling, and he wouldlso be precluded from any
work around hazards, such as dangerous moving machinery
or the operation of motor vehicles or working at unprotected
heights. Also assume that | would find him to be limited to
no more than frequent climbing of stairs and ramps,
stooping, bending from the waist to the floor, and crouching.

| would ask that you also assume that | might find this
claimant would require jobs that would involve no more
than simple, repetitive, norethiled tasks and jobs that
would be consistent with ongho might be diagnosed as
borderline intellectual funaining. Under that hypothetical,

it's somewhat axiomatic he could not return to his prior
relevant work at the leveishich he was doing, that it was
done. Therefore, | would ask you to take into account these
non-exertional restrictions, hypothetical person of this
clamant’s younger age, limitedcation, and prior relevant
work, and ask you sir, are there jobs existing in the general
area or in several regions of the country that this claimant
might perform?

VE: Yes, Your Honor.
ALJ: Would you give me some examples and numbers?

VE: Allright. Such an individual could work as a garment
sorter, which is light, unskiliework activity. In Georgia,
there are approximately 4000 of these jobs, and in the
United States, approximately 36,000. Such an individual
could work as a productiorssembler, which is unskilled,
light work activity. In Georgia, there are approximately
27,000 of these jobs, and iretbinited States 970,000. Such
an individual could work as an assembler, electrical
accessories, an unskilled, light work activity. In Georgia,
there are approximately 5,500 of these jobs, and in the
United States approximately 267,000.
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[R472-73].
The Court concludes that the ALJ ernefbrmulating the hypothetical question
posed to the VE. According to Defendahe ALJ's hypothetical limiting Plaintiff to
“simple, repetitive, non-detailtasks and jobs” took ineccount Plaintiff's moderate
limitation in maintaining concentration, f&stence and pace. However, in th
hypothetical posed to the VE, the ALJ made no mention of any mental impairm
[R472-75]. Thus, itis not clear whetlibe hypothetical adequately took into accour
Plaintiff's mental impairments as recognized by the AlSee Stewart v. Astrue
561 F.3d 679, 686 {7Cir. 2009) ( “The Commissionepntinues to defend the ALJ'S

attempt to account for mental impairmebysrestricting the hypothetical to ‘simple’

tasks, and we and our sistaEurts continue to reject the Commissioner’s position.?);

Ramirez v. Barnhayt372 F.3d 546, 554 (3d Cir. 200&)olding that‘a requirement

that a job be limited to one to two stepks, as was stated in the hypothetical relie

upon by the ALJ, does not adequately encompass a finding that [plaintiff] often
deficiencies in concentration, persistermepace, as was noted by the ALJ . .s8e

also Wiederholt v. Barnhari21 Fed. Appx. 833, 839 (1@ir. 2005) (limitation to

simple, unskilled tasks not sufficient tocorporate impairments such as moderate

difficulties with maintaining conceration, persistence, or pacepnes v. Astrye
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No. 3:08-cv-875-J-HTS, 2009 WL 1039437, *2 (M.D. Fla. Apr. 16, 2009) (sam

Leighton v. AstrueNo. 07-142-B-W, 2008 WL 259378% (D. Me. June 30, 2008)

(noting that “limitations on contact withehpublic, routine supervision, interaction

with coworkers, and work changes guace” inadequate to account for “moderat

difficulties in maintaining social functioniregnd concentration, persistence or pace’));

Davis v. AstrugCivil Action No. 06-3550, 200WL 2248830, *4 (E.D. Pa. July 30,
2007) (requiring deficiencies in concentratipeatsistence or pace to be specified in th
hypothetical).But see Oates v. Astrugo. CA 08-078-CG-C, 2009 WL 1154133, *4
(S.D. Ala. Apr. 27, 2009) (“The undersignecdhnat agree with plaintiff that the ALJ’s
hypotheticals posed to the VE were non-cormprsive due to their failure to include
‘mild’ limitations of activities of daily living, no more than ‘mild’ limitations in socia
functioning, and no more thamoderate’ deficiencies inamcentration, persistence ol
pace in work settings or elsbere. This is becausectulimitations were sufficiently
encompassed by the ALJ’s charge to the&/&ssume that the hypothetical individug
‘has mental limitations such that thedividual should perfon only simple and

repetitive unskilled work tasks.” "Chartier ex rel. Chartier v. Astryé&No. 07-10912,

2008 WL 795873, *4 (E.D. Mich. Mar. 26, 2008) (holding that where ALJ fou

plaintiff's severe mental impairments to result in moderate difficulty in maintain
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concentration, persistencay;, pace, mild restriction cdctivities of daily living and

social functioning, and no episodes etdmpensation, hypothetical limiting plaintiff

to employment consisting of ‘simplen@ repetitive job tasks’ accurately portraye

[®X

plaintiff's employment-related limitations stemming from impairments from depression

and alcohol addiction).

The Court concludes that the ALJ failedpoose a hypothetical to the VE which

adequately encompassed Plaintiff's mental impairments which included moderate

difficulties in concentration, persistenaedgpace. [R19]. Accordingly, the decision

of the Commissioner REVERSED AND REMANDED on the ground that the ALJ
did not pose a proper hypothetical to the VE.

2. SSR 00-4p

Plaintiff argues that because the hypottefposed to the VE was erroneous, the

ALJ did not comply with SSR 00-4p and the case should be remanded back to the

Commissioner. [Doc. 12 at 14]. The Commissioner responds that because th

asked the VE if his testimony conflickewith the DOT, the VE fulfilled his

requirements under SSR 00-4p. [Doc. 134t15]. Defendant also responds that

Plaintiff has failed to establish that tekewas an actual conflict between the DOT and

the VE's testimony. Ifl. at 17]. Finally, Defendant argues that even if there wa
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conflict between the DOT and the VE'stie®ony, such conflictvas not apparent at
the hearing, and therefore, does not require revershlat[17-20].

Social Security Ruling 00-4p squaregdresses the situation where the VE|s
testimony conflicts with the DOTnal how the ALJ should handle itEstrada v.
Barnhart 417 F. Supp. 2d 1299, 1302 (M.D. R2806). The ruling requires the ALJ

to ask the VE whether any possible coniists between his testimony and the DO

o1

and if the testimony appears to corflwith the DOT to “elicit a reasonable

explanation for thegparent conflict.”Id. (citing SSR 00-4p). The ruling requires th

(D

explanation be made on tihecord and the ALJ to explain in his decision how the
conflict was resolved.

Here, although the ALJ did not use thedfic word “inconsistency,” he did
guestion the VE as follows:

ALJ: And what resources did you rely upon to reach your opinions?

VE: The Dictionary of Occupatiohditles and codes and the Bureau of
Labor Statistics from the US Department of Labor.

ALJ: Have you intentionally deviated from any of these materials?
VE: No sir.
[R473-74]. Thus, it impparent that the ALJ satisfied the first part of SSR 00-4p|by

inquiring as to whether there was a confiietween the DOT and the VE's testimony.
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Plaintiff appears to focus his argument on second part of the duty imposed on
the ALJ under SSR 00-4p: thilie ALJ resolve any colnft between the testimony of
the VE and the DOT. As notedbove, there was no testimony at the hearing that there
was any inconsistency and Plaintiffsunsel did not question the VE about any
possible inconsistency. [R477]. InsteRtRintiff now argues that because the ALJ
limited Plaintiff to jobs that required gnkimple, routine, repetitive, non-detailed
tasks, he could not perform the identifjeds of garment sorter, production assembiler,
and electrical accessories assembler bedaese jobs required a reasoning level of
“R2” [Doc. 12 at 13-14]. Plaintiff arggethat the DOT limits an individual who car
only perform simple, routine, repetitivepn-detailed tasks to a reasoning level of
“R1.” [Id. at 13].

Even assuming there is an incotmnky between the DOT and the VE'$
testimony, the Court conalies that the ALJ did netr under SSR 00-4p. Although
the issue has not been addressed by theeEle\Circuit, precedent prior to SSR 00-4p
allowed for the VE's testimony to “trump” the DOT when there was a confiee
Jones v. Apfefl90 F.3d 1224, 1229-30 (1 Cir. 1999). ThelonesCourt determined
that the VE could trump the DOT because

the DOT itself states that it imot comprehensive. It provides
occupational information on jobstime national economy, and it instructs
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“DOT users demanding specific jobquirements [to] supplement th[e]
data with local information detailing jobs within their community.”
Additionally, the Code of Federal Balations states that the SSA will
take administrative notice of reliable job information available from
various governmental and other publications, such as the DOT. By this
wording, the SSA itself does not consider the DOT dispositive.

Id. at 1230 (internal citations omittedAlthough SSR 00-4p came out affenes it

does not impose an independent duty onAhé to investigate whether there is @

conflict between the VE'&stimony and the DOTSeeSSR 00-4p. Instead, the ruling

only requires that the ALJ inquire into ether these is a conflict to address su¢

conflict if one exists.
Here, as discussed aboves i_J fulfilled his duty of inquiring of the VE as to
whether there was a conflict betweenigs testimony and the DOT. Additionally,

Plaintiff, who was represented by counsatver raised any possible conflicts g

guestioned the ALJ about any such comdlic[R475]. Thus, because no conflicts

between the VE's testimony and the DOT were raised at the hearing, the ALJ wa

required to address SSR-4p at the hearingSee Garskof v. Astruélo. 5:07-cv-

2880c-GRJ, 2008 WL 4405050, *6 (M.D. Fla. S&g, 2008) (“In the instant case thé

ALJ complied with the requirements of SSR 00-4p when she affirmatively directeq

VE to make the ALJ aware of any confidetween the VE's testimony and the DOT.

Plaintiff never identified angonflicts at the hearingna never raised any conflict
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through questioning the VE, despite rapirepresented by counsel. Accordingly
because there were no conflicts betwidenVE's testimony and the DOT, which wer
identified at the hearing, the ALJ waset required under SSR 00-4p to address a
resolve any conflict.”); Brijbag v. Astrue No. 8:06-cv-2356-T-MAP,
2008 WL 276038, *2 (M.D. Fla. Jan.31, 20qg)rihe ALJ need not independently
corroborate the VE's testimony and shouldbke to rely on such testimony where n
apparent conflict exists with the DOT.Tiembke v. BarnhartNo. 06-C-0306-C,
2006 WL 3834104, *15 (W.D. Wifec. 29, 2006) (reversal is not warranted whe
plaintiff identifies a conflict after the hearing but during the hearing no conflict v
identified so long as the ALJ complied with SSR 00-4p by asking the VE at the hex
to identify conflicts);Gibbons v. Barnhart85 Fed. Appx. 88, 93 (f@Cir. 2003) (no
error under SSR 00-4p where the VE did not identify conflicts with the DOT).

Accordingly, the undersigned finds that the ALJ's decision should
AFFIRMED on this ground.

C. Combination of Impairments

Plaintiff argues that the ALJ failed tomsider all of his irpairments because he
gave very little discussiobefore finding Plaintiff's anxiety to be a non-sever

impairment despite a documented histand Plaintiff's testimony about receiving
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treatment for the same. [Doc. 12 at 15-16he Commissioner responds that the ALJ

properly considered the limitations posedRigintiff's anxiety disorder. [Doc. 15

at 20-21].

The ALJ must consider the combinedeetfts of a claimant’s impairments, severe

and non-severe, before makindisability determinationSee20 C.F.R. 88 404.1520,

404.1523;Walker, 826 F.2d at 1001. If the combined impact of impairments

medically severe, the ALJilmconsider the combined impact throughout the disability

determination process20 C.F.R. § 404.1528avis v. Shalala985 F.2d 528, 531

(11" Cir. 1993). The ALJ considers symptoargl signs including pain to determing

whether a combination of impairments severe and whether the combined

impairments meet or equal the listings.2B.R. § 404.1529(d)(1), (3). Also, the ALJ
must “make specific and well-articulated fings as to the effedf the combination
of impairments and to decide whethee tombined impairmestcause the claimant
to be disabled."Walker, 826 F.2d at 1001 (quotirgpwen v. Heckler748 F.2d 629,

635 (11" Cir. 1984)). However, the Eleven@ircuit has determined that the ALJ

sufficiently makes findings regarding theesdt of the combination of impairments by

simply stating: “the medical evidence diishes that [the claimant] had [severg

conditions] which constitute a ‘severe inmpaent’, but that he did not have ar
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impairment or combination of impairmeriitsted in, or medically equal to one listeq
in Appendix 1, Subpart Regulations No. 4.'Wilson 284 F.3d at 1224-29pnes v.
Dep't of Health and Human Sery841 F.2d 1529, 1533 (4 Tir. 1991) (holding that
the evidence showed that tA&J considered the combineffect of the claimant’s
impairments when the ALJ found that althoulgé claimant “ °
of an injury to the left heel and multipdeirgeries on that area,’ he [did] not have ‘g
impairment or combination of impairmeriitsted in, or medically equal to one listeq
in Appendix 1, Subpart P, Regulation No. 4.” ).

The Court concludes that the ALJ did eot in evaluatinghe combined effect
of Plaintiff's impairments. First, in rejecting Plaintiff's claim of disability, the AL
specifically stated that Plaintiff did not have “an impairmentcombination of
impairmentsthat meets or medically equals one of the listed impairments
20 CFR 404, Subpart P, Apperdi.” [R14] (enphasis added). This is sufficient
evidence to show that the ALJ consiel@rall of Plaintiff's impairments.

Second, Plaintiff has failed to showathhis anxiety and depression caused a

functional limitations. Despite his subjeaitestimony about his psychiatric treatme

and sleeping difficulties, the evidence shows that Plaintiff has never been presc

anti-depression medication, but has beeasguibed anti-anxiety medication. [R18]|
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However, when examined by a consulting psychologist in August 2005, Plai
reported no suicidal thoughts and that‘tezls he is doing fine with is mental

condition.” [R18, 148-49]. Additionally, hALJ noted that records from Plaintiff's

treating psychiatrist indicate that frdfebruary 2006 through January 2008, Plaintiff

only saw his psychiatrist for medication mgament and refills. [R18, 361-71]. The

treatment notes also indicate that Plaintiff reported improvement after begin
treatment with his psychiatrist and was repeatedly noted upon mental s
examination to deny hallucinations, sdedl or homicidal ideation or appetite
disturbance. Ifl.]. Additionally, the ALJ observethat, at Plaintiff's last three
appointments with his treating psychiatridtaintiff reported tht he was doing okay
and only had his medications refillefR18, 361-64]. Because the ALJ specificall)
stated that he considered Plaintiff’'s impairments in combination, and because PI4
cannot show that his anxiety and depm@ssiere severe impaments, substantial
evidence supports the ALJ decision regardRtegntiff’s combination of impairments.
Accordingly, the undersigned finttsat the ALJ’s decision should B&FIRMED on

this ground.
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VIll. CONCLUSION

For the reasons set forth above dlecision of the Commissione ABFIRMED
IN PART and REVERSED IN PART. This matter iSREMANDED to the
Commissioner for further consideration of Ptéfis claims consistent with this Order.

Pursuant to the Eleventh Circuit’'s suggestiorBargen v. Commissioner of
Social Security454 F.3d 1273, 1278 n.2 (ACir. 2006), PlaintiffSHALL have until
ninety (90) daysafter she receives notice of anyamt of past due benefits awarde
to seek attorney’s fees under theci@b Security Act, 42 U.S.C. § 406(lnpee also
Blitch v. AstrueNo. 07-11298, 2008 WL 73668, *1 n.1 {1Cir. Jan. 8, 2008).

The Clerk isDIRECTED to enter judgment for Plaintiff.

IT IS SO ORDERED and DIRECTED, this the__13th day of September,

2010.

ALAN J. BAVERMAN
UNITED STATES MAGISTRATE JUDGE
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