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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

DARREN MITCHELL, ; CIVIL ACTION NO.
Plaintiff, ; 1:09-CV-0714-RWS
V.

JUDY ZIEGLER, Computation ;
Section/Website Administration; et PRISONER CIVIL RIGHTS
al., : 42 U.S.C. 81983
Defendants. ;
ORDER
Plaintiff, Darren Mitchell, presently carcerated at the Dodge State Prison in

Chester, Georgia, has begranted leave to proceedfiormapauperisn this_prose

civil rights complaint. This matter is nolaefore the Court for screening pursuant to

=

28 U.S.C. 8§ 1915A and on the following motions filed by Plaintiff: (1) “Specia
Motion for Leave of Court to Create ‘Standing’ for John Charles Brogdon on Behalf
of Plaintiff” [Doc. 34]; (2) motion seekig the production of documents in order to
identify various Jane and John Does [D86]; (3) motion for the appointment of
counsel [36]; (4) “Omnibus Motion to Inite Discovery, Perform Enumerated Tasks
and Rule on Pertinent and Necessantibtts Tendered Concatantly” [Doc. 39];

and (5) motion seeking leave to proceetbimapauperison appeal [Doc. 44].
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l. 28 U.S.C. § 1915A Standard

Afederal courtis required to conductiattial screening of a prisoner complaint
against a governmental entity, employeegfficial to determine whether the action:
(1) is frivolous or malicious, (2) fails wtate a claim on which relief may be granted,

or (3) seeks monetary relief against a ddént who is immun&om such relief. 28

14

U.S.C. 81915A(b)(1) & (2). A claimis frivolis when it appears from the face of the

complaint that the plaintiff “has little ono chance of success,” i.e., “the factua

=

allegations are clearly bassg” “the legal theories are indisputably meritless,” o

immunity bars relief._Carroll v. Gros884 F.2d 392, 393 (11th Cir. 1993) (interna

guotations omitted). A complaint fails to state a claim when it does not include
“enough factual matter (taken as true)” tovigthe defendant fair notice of what the

... claim is and the grounds upon which gtse’ Bell AtlanticCorp. v. Twombly

|74

550 U.S. 544, 555-56 (2007) (noting that “[flaatallegations must be enough to raise
a right to relief above the speculative lg¥and complaint “must contain something
more . . . than . . . statement of factattmerely creates a suspicion [of] a legally

cognizable right of action”). SedsoAshcroftv. Igbal  U.S. , 129 S. Ct. 1937,

1953 (2009) (holding that Twomblexpounded the pleadingastdard for all civil

actions,” to wit, conclusorgllegations that “amount to nothing more than a formulaic

AO 72A
(Rev.8/82)



recitation of the elements of a constitutionalclaim” are “not entitled to be assumed
true,” and, to escape dismissal, complamist allege facts suffient to move claims
“across the line from conceivable to pd#hle”) (internal quotations omitted).

In reviewing whether a plaintiff has statedlaim, the court presumes the truth
of a plaintiff's non-frivolous factual allegians, construing them favorably to the

plaintiff. SeeHunnings v. Texaco, In29 F.3d 1480, 1484 (11th Cir. 1994). Further,

the court holds preepleadings to a less stringerdrstlard than pleadings drafted by

lawyers._Haines v. Kernet04 U.S. 519, 520-21 (1972). The plaintiff, however, must

allege facts sufficient to show a recogniseghl claim, and the court cannot read intq

a complaint non-alleged facts. BecKnterstate Brands Cor®53 F.2d 1275, 1276

(11th Cir. 1992)._See algoxford Asset Mgmt. v. Jahari297 F.3d 1182, 1187-88

(11th Cir. 2002) (stating that “conclusoajlegations, unwarranted deductions of
facts|,] or legal conclusions masqueraglas facts will not prevent dismissal”).

In order to state a claim for relief und2 U.S.C. § 1983, a plaintiff must allege
that an act or omission (1) deprived him of a right, privilege, or immunity secured| by
the Constitution or a statute of the United States and (2) was committed by a person

acting under color of state law. West v. Atkid87 U.S. 42, 48 (1988). If a litigant

cannot satisfy these requirements, or falprovide factual allegations in support of
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his claim or claims, thethe complaint is subject to dismissal. &#®@ppell v. Rich

340 F.3d 1279, 1282-84 (11th Cir. 2003) (affirmihg district court’s dismissal of a
81983 complaint because the plaintiff's fatcalkegations were insufficient to support
the alleged constitutional violation). See &80U.S.C. § 1915A(b) (dictating that a
complaint, or any portion thereof, thddes not pass the standan 8 1915A “shall”
be dismissed on preliminary review).

[I. Background

Plaintiff filed his original § 1983 complaint in the United States District Cou
for the Southern Districof Georgia. [Sedoc. 1]. In his amended complaint,
Plaintiff lists the following defendants: (1) Judy Ziegler, Computation Section/Webs
Administrator; (2) John and Jane Doesgd 43) Warden Hugh Smith. [Doc. 19 at 1
and 4].

In a Report and Recommendation (“R& issued on February 4, 2009,

Magistrate Judge W. Leon Baefil of the southern district court screened Plaintiff's

complaint pursuant to § 1915A. [Doc. 28Judge Barfield summarized Plaintiff's
pertinent allegations as follows:
The crux of Plaintiff's amended complaint is that the Georgia Department

of Corrections (“GDOC”) has “allowed Plaintiff's data to be combined
with that of the sex offender Darré&ratrick Mitchell,” and as a result,

It

ite
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Plaintiff has been allegedly misidéied as a sex offender. Plaintiff
further alleges that when his idénis called up on the GDOC's website,

he is falsely identified as a sefender. Among other things, Plaintiff
notes that this designation denied him the opportunity to serve his
sentence in the less restrictieavironment of a “work camp” and
Plaintiff claims that he will be denied parole. (&d.17).

Plaintiff is adamant that his personal information was confused with a
different inmate’s personal informatioRlaintiff vehemently denies that

he is a sex offender. &Htiff, it seems, has gone great lengths to prove
that he is not a sex offender and that the GDOC has incorrectly
designated him as such. For exas®laintiff wrote to the Federal
Bureau of Investigation requesting be finger-printed. According to
Plaintiff, the analysis of his fingerprints by the FBI, “incontrovertibly
demonstrate[s] that Plaintiff is stlutely not the sex offender Darren
Patrick Mitchell.” Plaintiff also notes that with the help of the district
attorney in the circuit wherein the sex offender was convicted, Plaintiff
learned:

The sex offender Darren Pialk Mitchell was born on 15
April 1968 and weighed 137 pounds and was 5'4" tall upon
[his] arrest on 18 August 199fjurported sex offender’s
social security number].

Plaintiff Darren Mitchell wa born on 6 March 1968, weighs

about 190 pounds and is 5'10["] tall; [Plaintiff's social

security number]. The height differentiation alone is
enough to prove Plaintiff is ntthe sex offender as few 25

year olds gain six inches in height after they reach
adulthood.

Additionally, Plaintiff has contacted various prison officials, district
attorneys, and GDOC officials all an attempt to aoect the purported

misinformation. However, gending on the organization/person
contacted by Plaintiff, he was alwaypdd to contact someone else and/or




that the organization/individual contacted could not do anything for
Plaintiff.

Plaintiff maintains that Defendant Ziegler oversees the GDOC'’s
Computation Section antus is responsible for the information that is
posted onthe GDOC’s website. Pldint aware that Defendant Ziegler,
individually, is not capable of inping all the data and thus, he has
named John and Jane Does, the individual(s) who input his data, as
Defendants.

[Id. at 2-4]. Judge Barfield recommended, irgka that Plaintiff’'s claims against

Defendants Ziegler and the John and Janeske transferred to this Court becaus

D

these defendants al@cated in AtlantaGeorgia. [Id.at 8-9]. By order entered on
March 13, 2009, District Judge Dudley H. Bowen adopted the R&R. [Doc. 37].

Pursuant to § 1915A, this Court will now screen Plaintiff's claims against
Defendant Ziegler and theldn and Jane Does. At the outset, Plaintiff may not

proceed with this action against unidentified officials. B&gne v. Jarvis197 F.3d

1098, 1102-03 (11th Cir. 1999), overruledothergroundsby Manders v. Leg338

F.3d 1304, 1328 n.52 (11th Cir. 2003). The unidentified John and Jane Dopes,
therefore, will be dismissed from this axti Plaintiff appears to raise several
constitutional claims in the amended conmi@against Defendant Ziegler. Plaintiff

seeks monetary and injunctive relief.
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[1l. Discussion

A. Due Process - Defamation

Liberally construed. Plaintiff claims @ he has been “defamed and libelleg
[sic]” in connection with Defedant Ziegler’s role in midientifying Plaintiff as a sex
offender on the GDOC website. Georgia, “[l]ibel . . . is an expression in writing
which tends to harm a person’s reputatorwould cause a person to be the subject

of public hatred, contempt, or ridiculeNelson v. Glenn-Brunswick Hosp. Autb71

S.E. 2d 557, 560 (Ga. Ct. App. 2002) (citing O.C.G.A. § 51-5-6).
Generally, any injury to ongreputation is insufficient, by itself, to constitute
the deprivation of a liberty or propertytémest protected by the Due Process Clauseg.

Paul v. Davis424 U.S. 693, 701-02 (1976). Indeed, ttiaise is not meant to serve

as a means to constitutionalize state tort law.aid@01. Consequently, in order to
state a 8 1983 due process claim based on defamation by the government, a plaintif
must not only allege the def@atory conduct but also allegeviolation of some more

tangible interest, Behrens v. ReigéP2 F.3d 1255, 1260 (11thrC2005). In other

words, a plaintiff must allege “that tlgovernment official’s conduct deprived the

plaintiff of a previously recognized propedyliberty interest in addition to damaging
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the plaintiff's reputation.”_Cypress Ins. Co. v. Clatk4 F.3d 1435, 1436-37 (11th

Cir. 1998).

In this case, Plaintiff alleges thBefendant Ziegler: (1) oversees the GDOC
website; (2) “it is her legal dutto insure that information attached to an individual
prisoner is_hisinformation and that it is corre@nd factual;” (3) “she allowed
Plaintiff's data to be combined with thaftthe sex offendddarren Patrick Mitchell;”

(4) Plaintiff's erroneous designation assex offender on the GDOC website ha{

Lv2)

subjected him to assaults by prisoners dkaggossible future assaults by individuals
upon release from prison; and (5) his dedligmedenied him the opportunity to obtain
parole and to serve his sentence in ths testrictive environment of a “work camp.”
[Doc. 19 at 5, 17]. Further legal and fadtdevelopment of this issue is necessary to
determine whether Plaintiff’'s due procesghts were violated in connection with
Defendant Ziegler’s role in the allegddfamatory listing of Plaintiff in the GDOC
website as a sex offendeln light of the factual allegations presented, the Court
cannot find that this due process claim is “clearly baseless” or “meritless.” Carroll

984 F.2d at 393.
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B. Equal Protection

The Equal Protection Clause requithat the government treat similarly-

situated persons alike. SEay of Cleburne vCleburne Living Ctr.473 U.S. 432, 439

(1985). In order to establish a violatiohthe Equal Protection Clause, a prisone
must demonstrate that “he was treated ulyfabmpared to other prisoners who were

[otherwise] similarly situated.” Hilliad v. Board of Pardons and Pargl@és9 F.2d

1190, 1193 (5th Cir. 1985).
Liberally construed, Plaintiff asseitshis amended complaint that Defendant
Ziegler violated Plaintiff's equal protectiomghts by causing himto be labeled as a se
offender. [Doc. 19 at 16]. Plaintiff, howewn has failed to allege any specific factg
that would allow this Court to determine whether Plaintiff was treated unfair
compared to other similarly-situated prismendeed, Plaintiff has not identified any
other similarly-situated prisoner who regeidl more favorablgeatment by Defendant
Ziegler. Accordingly, Plaintiff has fied to state an equal protection claim.

C. Deliberate Indifference

Liberally construed, Plaintiff appearsdiaim that Defendant Ziegler acted with
deliberate indifference to his health aedfety in connectio with his alleged

misidentification as a sex ofider. [Doc. 19 at 18-19]. PHiff's claim is interpreted

AO 72A
(Rev.8/82)



under the deliberate indifference standanitulated in Farmer v. Brennasil1l U.S.

825 (1994). The Supreme Court in Farrneld that “[a] prison official's deliberate
indifference to a substantial risk of serious harm to an inmate violates the Eighth

Amendment.”_ldat 828 (quotation and citations omitted). An official is “deliberatel

~

indifferent” in violation of the Eighth Amendment if “the official knows of and
disregards an excessive risk to inmate healgafety; the official must both be aware
of facts from which the infere&e could be drawn that a stdostial risk of serious harm
exists, and he [or she] muaso draw the inference.” ldt 837.

With regard to his claim of deliberatadifference, Plaintiff alleges no facts to
suggest that Defendant Ziegler knew thaimlff was not “Darre Patrick Mitchell,”
that she then disregarded such knowledgéentifying Plaintiff as a sex offender on
the GDOC website, and that she was awaa¢ Bhaintiff would be subjected to a
substantial risk of harm baepon such identification. At best, Plaintiff's allegations
suggest that the data identifying Plain&ff a sex offender was collected and imputed
without proper care as opposed to constituting deliberate indifference to Plaintiff's
health and safety. Accordily, Plaintiff has failed t@ssert a claim of deliberate

indifference against Defendant Ziegler. $edord Asset Mgmi.297 F.3d at 1187-

88; Chappell340 F.3d at 1282-84.

10
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D. Motions to Appoint Counsel and to “Create Standing” for John
Charles Brogdon on behalf of Plaintiff

Plaintiff moves this Court for the appamént of counsel. [Doc. 36]. Prisoners

pursuing civil actions have no right to counsel. Sieele v. Shal87 F.3d 1266, 1271

(11th Cir. 1996);_Poole v. Lamber819 F.2d 1025, 1028 (11th Cir. 1987).

Appointment of counsel in civil cases is a privilege “justified only by exceptional

circumstances,” such as theesence of “facts and legal issues [which] are so novel jor

complex as to require the assistanf a trained practitioner.” Poo&19 F.2d at 1028.
Plaintiff has failed to demonstrate that&liegations involve nover complex issues.
Accordingly, Plaintiff’s motion for appointment of counsel [Doc. 36] is denied.
Plaintiff also moves this Court toreate standing “ for John Charles Brogdor
to act for and on behalf of Plaintiff in trease. [Doc. 34]. Acconalg to Plaintiff, Mr.
Brogdon currently is an inmate who has assigtlaintiff with the preparation of many
of the pleadings submitted by Plaintiff in this case. §id3-4]. In the absence of
appointing counsel, Plaintiff essentiallykaghis Court to appoint Mr. Brogdon to
represent Plaintiff in this case. [lt.2]. However, “[i]n d courts of the United States

the parties may plead and conduct their own cases personally or by counsel as, by th

rules of such courts, respectively, arepited to manage and conduct causes therein.

11
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28 U.S.C. § 1654. As a non-attorney, Mrogadon may not represent Plaintiff in this

case._Seé&agle Assocs. v. Bank of Montre&P26 F.2d 1305, 1308 (2d Cir. 1991)
(explaining that § 1654 “does not allow for unlicensed laymen to represent anypne
else other than themselves’™) (citationitied). Accordingly, Plaintiff’'s motion to
appoint Mr. Brogdon [Doc. 34] is denied.

E. Discovery Motions

Plaintiff seeks to initiate the discovery process in his motion seeking the
production of documents in order to identirious Jane and Jobwes [Doc. 35] and
“Omnibus Motion to Initiate DiscoveryRerform Enumerated Tasks and Rule on
Pertinent and Necessary Motions Tende@®ncomitantly” [Doc. 39]. The record
reflects, however, that Defendant Ziegler eisto be formally served with Plaintiff's
amended complaint. The discovery peribhéyefore, has not commenced in this casge
as Defendant Ziegler has not appearedrswering the amended complaint. EBe
26.2(A), NDGa. Accordingly, Plaintiff's motions [Doc. 35 and 39] BEENIED as

prematurée.

! In his “Omnibus Motion,” Plaintiff appears to seek a ruling on all of hi
pending motions. _[Sdaoc. 39 at 4]. To the extetitat this Order addresses each of
Plaintiff’'s pending motions, his “Omnibus Motion” seeking a ruling on all “pertinent
and necessary motions” is denied as moot.

[72)

12
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F. Motion Seeking Leave to Appeal In forma Pauperis

Based on his assumption that this case had been dismissed by this Court
following the southern district court’s tralesf Plaintiff filed a notice of appeal on June
4, 2009. [Doc. 40]. Plaintiff's noticef appeal was signed by Mr. Brogdon. Jld.

Thereafter, Plaintiff filed a ntoon seeking leave to appealformapauperis [Doc.

44).

On August 13, 2009, the Eleventh Circuit Court of Appeals dismissed Plaintiff's

appeal for lack of jurisdiction on theamds that: (1) he sought to challenge a non
existent final order; and (2) his _pse notice of appeal was not signed either by

Plaintiff or his spouse. [Doc. 48]. Accordingly, Plaintiff's motion seeking leave to

appeal informapauperigDoc. 40] is denied as moot.

G. Declarations for Entry of Default

Plaintiff has filed two declarations fordlentry of default[Docs. 46 and 47].
This Court construes these declarationsmiasons seeking an entry of default against
Defendant Ziegler. Plaintiff contends tiia¢fendant Ziegler was served with a copy
of his amended complaint on March 19, 2G0%8] has yet to file a responsive pleading|.
[Doc. 46 at 1-2; Doc. 47 at 1-2]. Thi®@t, however, has not provided Plaintiff with

instructions as to how to effectuaterveee of his amended complaint on Defendant

13
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Ziegler. Rather, these instructions are provided below. Accordingly, Plaintiff
motions for the entry of default [Docs. 46 and 47] are denied.
IV. Conclusion

For the foregoing reasond, IS ORDERED that the following motions filed
by Plaintiff areDENIED: (1) “Special Motion for Leag of Court to Create ‘Standing’
for John Charles Brogdon on Behalf of Plaintiff’ [Doc. 34]; (2) motion seeking the
production of documents in order to idiénvarious Jane andohn Does [Doc. 35];
(3) motion for the appointment of coungdb]; (4) “Omnibus Motion to Initiate
Discovery, Perform Enumerated Tasks Bude on Pertinent and Necessary Motions
Tendered Concomitantly” [@c. 39]; (5) motion seeking leave to proceedoirma
pauperion appeal [Doc. 44]; and (6) motions foe entry of default [Doc. 46 and 47].

IT IS FURTHER ORDERED that Defendants John and Jane Does af
DISMISSED from this action.

IT IS FURTHER ORDERED that Plaintiff's equal protection and deliberate
indifference claims agaih®efendant Ziegler aleISMISSED pursuant to § 1915A

for failure to state claim for relief.

14
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In light of the facts presented by thaipitiff, and in deference to his pse
status,|T IS ORDERED that only Plaintiff's due process claim against Defendant
Ziegler isSALLOWED to PROCEED.?

The Clerk is herebyDIRECTED to send the plaintiff a USM 285 form,
summons, and initial disclosures fofar defendant(s). Plaintiff IDIRECTED to
complete a USM 285 form, summons, dndial disclosures form for Defendant
Ziegler, and to return them to the ClerkCourt within twenty (20) days from the
entry date of this Order. Plaintiff is waaththat failure to comply in a timely manner
could result in the dismissal ofigttivil action. The Clerk iDIRECTED to resubmit
this action to the undersigned if Plaintiff fails to comply.

Upon receipt of the forms ke Clerk, the Clerk iIDIRECTED to prepare a
service waiver package for Defendant Zeezg The service waiver package musit
include two (2) Notices of Lawsuit and Request for Waiver of Service of Summons
(prepared by the Clerk), two (2) Waiver ®¢rvice of Summons forms (prepared by

the Clerk), an envepe addressed to the Clerk of Court with adequate first clgss

14

postage for use by Defendanedler for return of the waiver form, one (1) copy of the

’Because this Court has determined that Plaintiff's due process claim is|not
altogether meritless, Plaintiff may lateseek permission from the Court to add
additional defendants to this action if necessary.

15
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amended complaint [Doc. 19ne (1) copy of the initial dclosures form, and one (1)
copy of this Order. The Clerk shall retain the USM 285 form and summons (for
Defendant Ziegler.

Upon completion of a service waiver pagle for Defendant Ziegler, the Clerk
iIsSDIRECTED to complete the lower portion ofd@iNotice of Lawsuit and Request for
Waiver form and to mail a service waiygckage to Defendant Ziegler. Defendant
Ziegler has a duty to avoid unnecessarstsof serving the summons. If Defendant

Ziegler fails to comply with the request feaiver of service, he must bear the cost:

UJ

of personal service unless good cause cahdersfor failure to return the Waiver of
Service form.

In the event Defendant Ziegler does notmethe Waiver of Service form to the
Clerk of Court within thirty-five (35)days following the date the service waiver
package was mailed, the ClerkDdRECTED to prepare and transmit to the U.S.
Marshal's Service a servicagkage for Defendant ZiegleFhe service package must
include the USM 285 form, the summons, and one (1) copy of the amended complaint.
Upon receipt of the service packagjethe U.S. Marshal's ServicecddRECTED to
personally serve Defendant Zleg The executed waivésrm or the completed USM

285 form shall be filed with the Clerk.

16
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Plaintiff is DIRECTED to serve Defendant Ziegler his counsel a copy of
every additional pleading or other documenichlihs filed with the Clerk of the Court.
Each pleading or other document filed vitile Clerk shall include a certificate stating
the date on which an accurate copy of fhegter was mailed to Defendant Ziegler or
his counsel. This Court shall disregamy submitted papers which have not bee
properly filed with the Clerk or whicto not include a certificate of service.

Plaintiff is alsdREQUIRED toKEEP the Court and DefendéZiegler advised
of his current address all #imes during the pendency of this action. Plaintiff is
admonished that the failure to do so may result in the dismissal of this action.

IT IS FURTHER ORDERED that this cas&HALL proceed on a four (4)
month discovery track, beginning thirty (3f8ys after the appearance of Defendar
Ziegler by answer to the complaint, subjecextension by motion filed prior to the
expiration of the dicovery period. SeeR 26.2(A)-(B), NDGa. Until the discovery
period commences in this case, Plaintifalsimot serve Defendant Ziegler with any
discovery requests or file any additional discovery motions with this Court.

IT IS SO ORDERED, this__16th day of September, 2009.

T et FrA

RICHARD W. STOR &
United States District Judge
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