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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

WILLIAMS SERVICE GROUP, LLC
as successor to Williams Service
Group, Inc.,

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:09-CV-832-TWT

NATIONAL UNION FIRE
INSURANCE COMPANY OF
PITTSBURGH, et al.,

Defendants.

ORDER

This is a breach of contra@ttion arising out of insurance policies issued by the
Defendants. Itis befotbe Court on the Defendants’ Motion for Summary Judgment
on Count Three of the Amended Comptdidoc. 74], the Plaintiff's Motion for
Partial Summary Judgment [Doc. 76hdathe Defendants’ Motion for Summary
Judgment on Their Counterclaim and Colwb of the Amendé Complaint [Doc.
75]. For the reasons set forth belove @ourt GRANTS the Defendants’ Motion for
Summary Judgment on Count Three @& &mended Complaint [Doc. 74], GRANTS
IN PART and DENIES IN PART thd°laintiff's Motion for Partial Summary

Judgment [Doc. 76], and GRANSTIN PART and DENIESN PART the Defendants’
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Motion for Summary Judgment on TheBounterclaim and Count Two of the
Amended Complaint [Doc. 75].
|. Background

This lawsuit arises out of a seriekinsurance contracts between Williams
Service Group, LLC (“Williams”) and founsurance companies (the “Defendants”).
Between 1990 and 1997, the Defendaptevided more than 45 workers’
compensation and general liability polieo Williams. The primary insurance
relationship was defined lsgveral agreements: the 1990-1995 policies, and the 1995-
1997 policies, along with reled schedules, policies, and Large Risk Rating Plan
Endorsements (collectively, the “Pragn Agreements”). The 1990-1995 policies
were subject to a $250,000 deductiblEhe 1995-1997 policies were subject to a
$350,000 deductible. Further, under the Program Agreements, Williams was
obligated to reimburse the Defendants poemiums, losses, and Allocated Loss
Adjusting Expenses (“ALAE™incurred in defending and administering claims.

The policy premiums were adjusted based on the amount of loss actually
incurred. These adjustmenwere calculated pursuanttte Large Risk Rating Plan

Endorsements (“LRRPE”). Although the féadants initially paid the full value of

'ALAE are defense costs related to slaiunder the Program Agreements. The
Program Agreements set forth severahfolas for calculating the percentage of
ALAE reimbursable to the Defendants.
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all claims, including losses and ALAE, Wilites agreed to reimburse the Defendants
for all losses up to the dedinle amount. Finally, the Program Agreements required
the Defendants to invoice Williams monthly [d@ecs. 77-1; 77-2; 77-3; 77-4; 77-5;
77-8; 77-9].

On or about March 31, 1995, Williamend Nation Union Fire Insurance
Company of Pittsburgh (“National Union’acting on behalf of all the Defendants,
entered into a buyout agreement (the “Buydgiteement”) [Doc. 77-14]. Under the
Buyout Agreement, Williams paid aemium of $3,800,000 and National Union
provided coverage for claims up to $4,200,000. Milliams was required to
reimburse the Defendants for paymeait®ve the $4,200,000 aggregate limit. On
February 9, 1999, payments under the Buyout Agreement exceeded $4,200,000.
(Kessel Dep. at 13; Doc. 77-18.) Thef@wlants, however, did not bill Williams for
this excess amount until October 2009.

In December 1997, the parties entered artother agreement (the “Collateral
Agreement”) [sedoc. 77-35]. The Collateral Agement “detail[ed] the security
arrangements for all ‘deductibtgogram’ or ‘note plan’ policies of insurance for the
years” 1990 through 1997. IdThus, the Collateral Agreement listed the current
collateral securing Williams’ obligations under the Program Agreements. An

attachment to the Collateral Agreermhgmovided that AON Risk Services, Inc.
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(“AON") would periodically revew losses to calculate nesary adjustments to the
amount of collateral held under the Progragneements [Doc. 97-9]. The attachment
also provided a dispute resolution mechanism if the Defendants disagreed with AON’s
proposed adjustments. On April )09, AON conducted a collateral review and
recommended that Williams post $92,202 in collateral ae 77-38].

Williams filed this suiton March 26, 2009, seeking a declaratory judgment,
recoupment, and claims for negligence [D#@]. Specifically, the Plaintiff claims
that the Defendants negligently supsed the adjustment of two workers’
compensation claims. Further, Williarsims that it overpaid $548,471 under the
1995-1997 policies. On April 8, 2009, tharties signed an agreement tolling the
statute of limitations on all claims (the “Tolling Agreement”) [Doc. 75-6]. The
Defendants then counterclaimed [D68], seeking toecover $1,850,572.26 under
the 1990-1995 policies and $166,662.26 undei895-1997 policies [Doc. 58]. This
amountincludes $126,209.98 in claims expamseALAE that were incurred before,
but paid after the March 31 Buyout Agreemh. The Defendants have moved for
summary judgment as to their counterclaims as well as Williams’ negligent
supervision and recoupment claims [Dot4.& 75]. The Plaintiff has moved for

summary judgment as to the Defendants’ counterclaims [Doc. 76].
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[I. Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the pisgs show that no genuine igsaf material fact exists
and that the movant is entitled to judgmenaasatter of law. Fed. R. Civ. P. 56(c).
The court should view the evidence and afgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398.U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuine issue of matéact. Celotex Corp. v. Catre#t77 U.S.

317, 323-24 (1986). The burden thentshib the nonmovant, who must go beyond
the pleadings and present affirmative eviden@ow that a genuine issue of material

fact does exist. _Anderson v. Liberty Lobby, In€77 U.S. 242, 257 (1986).

[1l. Discussion

A. Neqgligent Supervision

Williams claims that the Defendants tiggntly supervised the administration
of Joseph Fahy’s and Jimmy Gee’'si@rs’ compensation claims [sBec. 40]. The
Defendants argue that the Plaintiff's ofei are barred by the statute of limitations.
Negligence claims must dded within two years othe date the claim accrues.

0.C.G.A. 8§ 9-3-33. A negligence claim accrae%he time when the plaintiff could
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first have maintained his action tosaccessful result.” Sandy Springs Tovyota v.

Classic Cadillac Atlanta Corp269 Ga. App. 470, 471 (2004).

Williams asserts that the Defendants faiti@ properly investigate Fahy’s injury
and improperly paid for medical procedusesl permanent disability benefits. The
Defendants allegedly mishandled Fahyam between 1997 and 2003. Further, the
Plaintiff argues that the Deaidants settled Gee’s claim Wiut authorization. Gee’s
claim was settled in 1997. Thus, if thaiohs accrued at the time of the Defendants’
negligent conduct, Williams’ claims are #barred. Williams argues, however, that
the Fahy claim did not accrue until 2008hen the Defendants demanded payment
from Williams?

In Gingold v. Allen 272 Ga. App. 653 (2005), the plaintiff sued for legal

malpractice, claiming his attorney’s negligadvice resulted in the plaintiff's arrest.

The plaintiff argued that the claim had not arisen until he was arrested. The court,
however, held that “a legal malpractice action accrues and the applicable statute of
limitation commences to run from the datattthe alleged wrongful act breached the
attorney-client relationship.”_ldat 655. “[S]ince nhominal damages arise upon the

commission of the wrongful act, such nomidamages are sufficient as a triggering

’In its Response to the Defendaré®tion for Summary Judgment, Williams
does not dispute that the Gee claim is time barred. REseBr. in Opp’n to Defs.’
Mot. for Summ. J; Doc. 98.)

T:\ORDERS\09\Williams Service Group\msjtwt.wpd -6-



device for the statute of limitation and thile cause of action then arises.” Id.

(quoting_Hamilton v. PowellGoldstein, Frazer & Murphyl67 Ga. App. 411, 414-
415 (1983)).

By contrast, in_Hoffman v. Insurance Co. of North Amerizdl Ga. 328

(1978), the plaintiff sued an insurance agennegligently failing to obtain adequate
coverage. The plaintiff argued that ttlaim did not accrue until he was sued by a
third party. The court ruled that tledaim did not accrue until the plaintiff was
subjected to liability for which he was rmivered. Without t subsequent lawsuit,
unrelated to the defendant’s negligeonhduct, the plaintiff would have suffered no
damages.

Here, unlike Hoffmanthe Plaintiff was subjected to additional liability at the
moment the Defendants negligently paid Fahy's claim. Under the Program
Agreements, Williams was required tamburse the Defendants for losses. This
obligation attached as soon as the Ddémnts paid Fahy’s claim. Although Williams
did notactually pay for the Fahy claim until it veabilled in 2009, as in Gingolthe
Defendants’ wrongful act was ditéc connected to Williams’ damagésUnlike

Hoffman Williams’ obligation was not contingeah an intervening event. Although

®Indeed, Williams has not yet reimbursbe Defendants for this loss. Thus,
to the extent that Williams contendsaigion does not accruetilit has lost money,
the Plaintiff’'s action would not yet have accrued.
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the Defendants’ demand controlled the tignof Williams’ payment, the Defendants’
negligence exposed the Plaintiff to iaased liability the moment the Defendants
negligently paid Fahy’s claim. Thus,iMams’ claim accrued, at the latest, in 2003,
six years before the Tolling Agreemeftor this reason, the Defendants are entitled
to summary judgment on Williams’ negligence claims.

B. Recoupment

Williams seeks recoupment of $548,4¥7 tlaims the Defendants wrongfully
charged it under the 1995-1997 policies. Specifically, the Plaintiff claims that the
Defendants were not entitled to reimbumsat for ALAE undethe general liability
policies. As part of the formula faralculating adjusted premiums, the LRRPE
required Williams to reimburgbe Defendants for all “Inored Subject Losses” [see
Doc. 97-7 at 1]. “Incurred Subject Losseax|udes] . . . all or part of the ‘Allocated
Loss Adjusting Expenses’ [the Defendantsjur in the investigation and defense
thereof.” 1d. The LRRPE was incorporatedarall the 1995-1997 policies, including
the general liability policies. Idat 5. Thus, the LRRPEBs incorporated into the
1995-1997 general liability policse required Williams toeimburse the Defendants
for ALAE.

Nevertheless, Williams argues that ®eurt should not consider the LRRPE

because the Defendants abandoned thaimcfor unpaid premiums. Even if the
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Defendants do not seek unpaid premiums,évas, Williams is not entitled to recoup
amounts that it properly paid under the LRRHAB.the extent thahe Plaintiff seeks
to recover premiums under the generdliligy policies, the LRRPE requires Williams
to reimburse the Defendarfter ALAE. Thus, the Plaintiff has not shown that it
overpaid any amounts under the 1995-1997 general liability polices.

Further, the voluntary payment doctrine precludes recoupment by the Plaintiff.
Under the voluntary payment doctrine,dney voluntarily paid may not ordinarily

be recovered.”_Wallis v. B & A Const. C&73 Ga. App. 68, 73 (2005) (quoting

Emond v. State Farm Mut. Auto. Ins. C&75 Ga. App. 548, 550 (1985)). “[I]f

payment was made in ignorance of law,onary is barred; if in mistake of law,
recovery is permitted.”_Id.“A mistake of law occurs ‘[w]here one acts under a
mistake of what the law was applicable to the state of facts, or was requiring.” 1d.
Here, Williams claims that it overpaid the Defendants under the general liability
policies. The Plaintiff does not, howeveontend that it was unaware of any facts or
misapplied any law that caused itdeerpay the Defendants. See(holding that
voluntary payment doctrine barred recoupnémtre defendant pointed to no mistake
of fact or misapplication of law that cadseverpayment). Indeed, the Plaintiff does
not specify what mistake caused it to plag Defendants amounts that were not due.

Thus, Williams made the payments “in ignorance—rather than mistake—of the law.”
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Id. For this reason, the Plaintiff'satin for recoupment under the 1995-1997 policies
is barred by the voluntary payment doctrine.

C. Defendants’ Counterclaims

The Defendants seek amounts due under the Program Agreements.
1. Waiver
First, Williams contends that Defendamtaived their right to recover amounts
in excess of the aggregate limit of tAayout Agreement. Specifically, Williams
alleges that Tom Giordano, an agent &IG, waived the Defendants’ right to
payment by indicating that the Buyout Agment was without recourse. “A waiver
may be express, or may be inferred frorticaxs, conduct, or aaurse of dealing.”

Kusuma v. Metametrix, Inc191 Ga. App. 255, 257 (1989)0 constitute a waiver,

however, “all the attendant facts, takemgdther, must amount to an intentional
relinquishment of a known right.”_1d.

The Plaintiff's argument is bas@h a memorandum generated by Willidms
[seeDoc. 77-22]. The message indicatest thom Giordano “[said] we don’t get a
statement cause records eeflacct is a buy-out, no neledcompute negative interest

(sic).” 1d. Giordano’s alleged representatj however, does not constitute an

‘It is unclear who exactly generatds message. The memorandum is titled
“to file” and the subject line “Tom Giordano” [Doc. 77-22].
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intentional relinquishment of the Defgants’ right to recover under the Buyout
Agreement. Indeed, the memorandum “to file” does not even indicate Giordano’s
association with the Defendant Neither does it specify exactly what he told the
Plaintiff.>

Further, the Defendants’ failure toll Williams until October 2009 did not
constitute a waiver. The Program ragments specifically provide that
“[florbearance, neglect or failure by [tBefendants] or [Williams] to enforce any and
all of the provisions of this Agreementtorinsist upon strict compliance by the other
party shall not be constrdeas a waiver” [Doc. 97-2].To the extent that the
Defendants continued tosare Williams without denmading payment for amounts in

excess of the aggregate limit of the BuyAgteement, this neglect does not constitute

awaiver._SeRanwal Properties, LLC v. John H. Harland @85 Ga. App. 532, 535
(2007) (finding that delay in making denthfor payment does not constitute waiver
given non-waiver clause in contract).For these reasons, the Defendants’

counterclaims are not waived.

*Williams asserts that Giordano indicated that the Buyout Agreement was
without recourse and sent sealeemails to that effectThe Plaintiff, however, offers
no evidence of these communications othantthe note cited above. Notably, this
message “to file” was created by Williams, not the DefendantdJeee77-22].
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2. Material Breach

Similarly, Williams argues that the Bandants’ failure tgprovide monthly
invoices constituted a material breach #vatused the Plaintiff's performance under
the Program Agreements. “While any disien from contractual obligations may be
considered a breach, a matebetach only occurs whendliailure to perform is so
fundamental it goes to th@at or essence of the contract and defeats its central

purpose.”_Clower v. Orthalliance, In8@37 F. Supp. 2d 1322, 1333 (N.D. Ga. 2004).

While “[a] minor breach of th contract is compensabledamages; a material breach
will excuse the non-breaching partyrnats duty of performance.”_ldln General

Steel, Inc. v. Delta Building Systems, 1297 Ga. App. 136 (2009), the plaintiff sued

to enforce a personal guarantee. The def@ralgued that the plaintiff's failure to
provide monthly billings constituted a matetaéach of the cordrct. The court held
that the breach was not material, reasoning that “[the plaintiff's] failure to provide
billings to [the defendant] oa monthly basis was incideitand subordinate to the
main purpose of the guaranty; was not suligtbaind fundamental so as to defeat the
object of the parties in making the contract.” dtd141.

Here, as in General Ste#hte failure to provide monthly bills was incidental to

the main purpose of the contract—providing workers’ compensation and general

liability insurance. Neverthess, the Plaintiff argues thit duty to pay is dependent
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on the Defendants’ duty to send monthisb The Program Agreements, however,
establish no such condition. Althougayment was not due until a demand was
made, the duty to pay is not excused $ynp@cause demand wast made within 30

days. As in General Sted¢he Defendants’ duty to send monthly invoices controlled

the timing of payment, not the obligatidn pay itself. For this reason, the
Defendants’ failure to provide monthly invoices was not a material breach that
excused Williams’ performance.

3. Statute of Limitations

Next, the Plaintiff argues that the Deélants’ counterclaims are barred by the
statute of limitations. Specifically, Williantontends that the aggregate limit of the
Buyout Agreement was exceeded on Fety® 1999. The Defendants, however,
made no demand until October 2G09All actions upon simple contracts in writing
shall be brought within six years afteettame become due and payable.” O.C.G.A.
8 9-3-24. The cause of amti accrues “when the plaintiff could have first maintained

the action to a successful result.” Kicklighter v. Woodwa&¥ Ga. 157, 159 (1996).

The Defendants, however, claim that taise of action did not accrue until they

made a demand for payment in October 20009.

°The Tolling Agreement tolled the statutElimitations for all claims on April
8, 2009.
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In Canal Insurance Co. v. Pro Sear26 Ga. App. 164 (2007), the plaintiff

sued for breach of contract. The defendagtied that the statute of limitations barred
the plaintiff’s claim. The contract in question provided that payment “was not due
until 30 days after [the plaintiff] sent notitte[the defendant] dhe amount due.” Id.

at 165. The court found that the statute of limitations did not begin to run until the
plaintiff made a demand, as required bydbetract. The court reasoned that demand
must be made within a reasonable timmjt“where the parties contemplated a delay
in making the demand to some indefinitedim the future, the statutory period for
bringing the action is not controlling as to the question of reasonable time.” Id.
Importantly, the court noted that “the cratt did not provide that the demand had to

be made at any particular time.” ;ildomparesScarboro v. Ralston Purina CbH60 Ga.

App. 576, 578 (1981) (quoting Teasley v. Bradl#$0 Ga. 497, 511 (1900)) (“In

short, to avoid the statute of limitations, the delay in the demand must be
contemplated by the contract.”).

By contrast, in_Bryant vAllstate Insurance Cp254 Ga. 328 (1985), the

insured sought retroactive optional inswa coverage after an accident. The
defendant, however, argued that the statiiienitations barred the insured’s demand
for coverage. The court held that thewimbegan to run on the date of the accident,

not the date the plaintiff made a demanddptional coverageThe court reasoned
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that “[w]ithout some limitation, an insed could delay suit indefinitely before

asserting this right to t@active coverage.” Icat 330; see alsBanks v. Aetna Life

Ins. Co, 56 Ga. App. 760 (1937) (finding that statute of limitations on claim for
insurance benefits began to run whesability arose, reasoning that insured might
otherwise “prevent[] the attaching dhe statute of limitations to her action
indefinitely by the simple expedientpdstponing making her proofs of disability and
demand for payment.”).

Here, like_Canalpayment under the Program Agreements was due on demand.
Unlike Canal however, the Program Agreements provided that reimbursement
demands had to be made on a monthly basidiees. 77-1; 77-2; 77-3; 77-4; 77-5;
77-8; 77-9]._Se€anal 286 Ga. App. at 165 (finding thstiatute of limitations began
to run at time of demand besau“the contract did not provide that the demand had
to be made at any particular time.Thus, although demand was contemplated by the
contracts, the delay was not indefiniiRather, the Program Agements specifically
contemplate a delay of one month. Whaeeparties negotiate a timetable for making
reimbursement demands, the Defendants cdprmtent| ] the attaching of the statute
of limitations . . . indefinitely by the singexpedient of postponing . . . demand for
payment” in violation of the contract terms. Bank6 Ga. App. at 760. “Without

some limitation, an insureauald delay suit indefinitely Bere asserting this right to
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retroactive coverage.” Bryar?54 Ga. at 330. The Pragn Agreements, however,
imposed just such a limitation, requiringtbefendants to deliver demands monthly.
Thus, at the latest, the Defendants’ claims accrued onenratiet reimbursement
expenses exceeded the aggregate limih@Buyout Agreement in 1999. For this
reason, the Defendants’ contract claieu®e barred by the six year statute of
limitations. Sed.C.G.A. § 9-3-24.

The Defendants contend, however, that e statute of limitations on their
contract claim is expired, they matillsdraw on the letters of credit posted as
collateral. Specifically, the Defendantgae that “[a]lthough aaction to recover a
debt may be barred by the statute of limaas, the debt is not extinguished thereby.
The limitation laws act only upon remedies and do not extinguish rights.” Sinclair

Refining Co. v. Scoft60 Ga. App. 76 (1939). Thu$e Defendants assert, even if

they are not able to recover under the PangAgreements, their right to draw on the
letters of credit is not extinguished.

In Hahn Automotive Warehouse v. Aamcan Zurich Insurance C&1 A.D.3d

1331 (N.Y. App. Div. 2011},the insured argued that bills sent by the insurer were

The Defendants argue that the lettefrsredit are governed by New York law.
As discussed below, however, the Defendanght to draw on those letters is
governed by the Program Agreementfiode agreements ageverned by Georgia
law. Nevertheless, the Court will agds the cases cited by the Defendants.
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time barred. The insurer argued that it wastled to satisfy the insured’s debt using

a letter of credit previously issued by theuned. The court reasoned that the “letter
of credit unequivocally permittdthe insurer] to apply thietter of credit to any debts

that [the insured] owed to [the insurer].” Further, “because ‘the payment in question
[was] already in the credit@] possession as security for a debt . . . , the money
already belong[ed] to the creditor[shda [they were entitled to] apply it to the

obligation in any manner’ that they chose.” d1332-1333 (quoting Lines v. Bank

of Am. Nat'l Trust & Sav. Assn.743 F. Supp. 176, 180 n.2 (S.D.N.Y. 1990)).

Here, unlike Hahnthe Defendants’ right to dra@n the letters of credit arises
from the Program Agreementsot the letters of credhemselves. In Hahthe court
noted that the letter of credpecifically authorized the inser to apply it to any debt.
Thus, the insurer could rely on the termghad letter of credit, without reference to
the insurance contract. Even after tight to recover under the contract was
extinguished, the letter of credit estabésg an independent remedy apart from the
underlying contract. Here, however, thédes of credit themselves create no such
independent remedy. Contrary to the Defendants’ assertions, the letters of credit do
not “unequivocally permit[ | fie Defendants] to apply the letter[s] of credit to any

debts that [Williams] owel[s]” [seBoc. 96-1]._Idat 1332. Indeed, the letters of credit
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do not provide that they are seityifor any of Williams’ debts. Rather, the Program
Agreements establish the Defendants’ rightl the Defendants’ remedy. The
Defendants, therefore, must enforce Fnegram Agreements to draw on the letters
of credit. To the extent the Defendarggls to recover amounts paid more than six
years prior to the Tolling Agreemerthat remedy is barred by the statute of
limitations. For this reason, there is no ssfimaterial fact as to amounts paid more
than six years before the Tolling Agreement.

D. Amounts Due Within Past Six Years

The Defendants argue thateevif much of their reavery is time barred, they
are still entitled to amounts that have bmeodue within six years of the Tolling
Agreement signed on April 8, 2009. d&sel Second Decl. § 13; Doc. 75-4.)
Christopher Kessel, the Accounting Diredtothe Loss Sensitive Unit of Commercial
Insurance for Defendant AIU Holdings,cln testified that the Defendants have
incurred $530,088.58 in lossesdbALAE under the Program Agreements within six

years of the Tolling Agreement. Williams does not dispute these amounts, but claims

*The letters of credit merely provideatithe bank will honor drafts issued on
the letters of credit [s€l@oc. 96-1].

*The Program Agreementsrpgt the Defendants to “use or apply this Letter
of Credit or any other cash or securtyholds from [Williams] . . . to pay any
obligation in default to [the Defendants]’ [Doc. 97-2].
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that the Defendants have a#e no legal authority supparg their contention. (Pl.’s

Br. in Opp’n to Defs.” Motfor Summ. J. at 17-18.) As discussed above, however,
Williams is obligated to reimburse tii¥efendants for losseend ALAE under the
Program Agreements. Williams does nespond to the Defendants’ statement of
undisputed material fact alleging that it owes $530,088.580see 101]. _SeéR
56.1(B)(2)(a)(2). Indeed, Williams has presented no evidence creating an issue of
material fact as to amounts paid withir gears of the Tolling Agreement. For this
reason, the Defendants’ Motion for Summauggment is granted with respect to the

$530,088.58 paid by the Defendsnwithin six years of the Tolling Agreement.

E. Collateral Reduction

The Plaintiff argues that it should biéoaved to reduce itsollateral under the
Program Agreements to $92,202. Thdl&eral Agreement provided for potential
downward adjustments in collateral pursuam a review process. Under the
Collateral Agreement, AON was authorizém conduct periodic reviews of loss
history to calculate necessary collateaaljustments. If AON determined that
collateral reduction was wamnted, the agreement provided that the collateral amount
“shall be adjusted downward” [Doc. 97-9The Defendants were, however, entitled

to retain an independeacttuary to review AON'’s finaligs within 20 days of AON'’s
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initial report. _Id.In 2009, AON completed a colla# review recommending that the
collateral be reduced to $2P2. Williams presented tli¥xefendants with this report
on October 29, 2009 [Doc. 77-38]. Thef@®wdants did not dispute AON’s report or
hire an independent actuary puastito the Collateral Agreemefit. Thus, the
collateral “shall be adjusted downwdérto $92,202, the amount recommended by
AON.
IV. Conclusion

For the reasons set forth above, tioei@ GRANTS the Defendants’ Motion for
Summary Judgment on Count Three @& &mended Complaint [Doc. 74], GRANTS
IN PART and DENIES IN PART thélaintiff's Motion for Partial Summary
Judgment [Doc. 76], and GRANTS IN PARMNd DENIES IN PART the Defendants’
Motion for Summary Judgment on Thelounterclaim and Count Two of the
Amended Complaint [Doc. 75].

SO ORDERED, this 17 day of June, 2011.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge

°The Defendants claim that AON’s analysis does not take into account the
1990-1995 policies. Further,glbefendants claim their awanalysis indicates that
collateral should be set at $247,000 [Bee. 97-4, at 87-89].
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