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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
ROBIN S. BRANDON,
Plaintiff,

V. : CIVIL ACTION FILE
MICHAEL J. ASTRUE, : NO. 1:09-CV-1004-AJB
Commissioner of Social :

Security Administration,

Defendant.

ORDER AND OPINION

Plaintiff Robin S. Brandon brought this action pursuant to 42 U.S.C. 88 40
and 1383(c)(3) to obtain judicial review thfe final decision of the Commissioner @
the Social Security Administration (‘¢hCommissioner”) denying her application fg
Social Security Supplemental Security Income (“S&I'lFor the reasons set forth

below, the undersignelFFIRMS the decision of the Commissioner.

! The parties have consented tce tlxercise of jurisdiction by the

undersigned pursuant to 28 U.S.C. § 636(c) arnl R. Civ. P.73. [See Doc. 3;
Dkt. Entry dated 4/15/2009]. Therefore, tiidsder constitutes a final Order of th¢
Court.

2 Title XVI of the Social Security Act, 42 U.S.C. § 13&1 seq. provides
for supplemental security income for the thiea. Title XVI claims are not tied to thg
attainment of a particular ped of insurance eligibility. Baxter v. Schweiker
538 F. Supp. 343, 350 (N.D. Ga. 1982).
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l. PROCEDURAL HISTORY

Plaintiff initially filed an applicdon for SSI on Augus19, 2004, alleging
disability commencing on May 21, 1999.Rdqcord (hereinafter “R”) 44]. The
application was denied initially, [R3%nd on reconsideration. [R33].

Plaintiff then requested a hearing brefan Administrative Law Judge (“ALJ").
[R33]. An evidentiary hearing was held on August 13, 2008, [R321-334], which
resulted in a “Notice of Decision-Unfa\arle,” dated Septener 26, 2008, denying
Plaintiff's claims on the grounds thateshetained the Residual Functional Capacity

(“RFC”) toreturn to her paselevant work. [R9-18]. RBiIntiff requested review by the

~—+

Appeals Council which, on February 5, 20@&nied Plaintiff's request, concluding thg
there was no basis under the regulationsgi@anting the request for review, thupg
making the ALJ’s decision the final decision of the Commissioner. [R2-6].

Plaintiff, having exhausted all admstiative remedies, filed this action on
April 7, 2009. [Doc. 2]. The Commissiondetl the transcript of the administrative
proceedings on July 29, 2009. [Doc. 7Ahe matter is now before the undersigned
upon the administrative record, the partieg’galings, briefs and oral argument, and|is

ripe for review pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3).
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[I.  PLAINTIFF'S CONTENTIONS
As set forth in Plaintiff's brief, thessues to be decided are as follows:

1. Whether the Defendant applithe proper legal standard to
reach and support his decision.

2. Whether the final decision tdie Defendant is supported by
substantial evidence.

3. Whether there is substantevidence to support the Plaintiff's
application for disability.

[Doc. 10 at 1].

. STATEMENT OF FACTS
A. FactualBackground
Plaintiff was born on November 26, 1958davas 48 years old at the time of the

administrative evidentiary hearing. [R97, 32R]aintiff is a high school graduate who

completed one year of collegfR95, 324]. Her pasetlevant work is as a cashier and
secretary. [R51, 92, 325, 330-331]. HRtdf alleges disability based on breathing

problems, an ulcer, and pain in her wrists, knees, and head. [R44, 92].
B.  Medical Records
The medical evidence is comprisedetords from (1) Grady Health Systems

(“Grady”), (2) the Kirkwood Center, (3) Dr. Frank Ferrell, (4) Dolert Coyle, (5) Dr.
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Sandra Jensen, (6) Dr. Stephen HambyDi7 John Heard,ral (8) Atlanta Health

Evaluation Center. [R100-319].

The record indicates Plaintiff soughtatment at Grady on September 30, 2003,

for a variety of complaints, including chgsiin, an upper respiratory infection, an

carpal tunnel syndrome[R318-19]. Plaintiff apparentlyid not seek further treatmen

until April 14, 2004, when she sought refid§ Nexium, which she had been without

foraweek. [R130, 155]. Plaintiff exhibitesigns of carpal tunnel syndrome when s
returned on April 20, 2004, but she did not keep a follow-up appointment. [R15

Plaintiff returned to Grady on Jur®® and July 27, 2004, for a rash and @
infection under her nails. [R152-53]. She also complained of abdominal pain,
pain, neck pain, and symptoms of catpahel syndrome on July 27, 2004, but she d
not show up for an appointment to evaluage hands. [R131, 158t]|. Plaintiff had
numerous complaints when she returaedugust 12, 2004. [R148-49]. An examing

noted Plaintiff had a depressed affect, but otherwise indicated an examinatiof

3 Carpal tunnel syndrome is pressure arttedian nerve -- the nerve in th

wrist that supplies feeling and movemenpé#ots of the hand. It can lead to numbneg
tingling, weakness, or muscle damagéhie hand and fingers. MedlinePlus Medic
Encyclopedia, http://www.nlm.nih.gawedlineplus/ency/article/000433.htm.
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unremarkable, including full rangé motion and negative Tinef'and Phalensigns.
[R149]. The examiner noted that Plaintiff's dyspepsisms okay on Nexium,
prescribed medication, and referred Plairtbfiother clinics for her nails, rash, join
pain, and alleged hand numbnedsl.]|

Plaintiff received treatment for heritsaand rash on Augti20, 2004, and saw
a physical therapist for her hands on Audi8t2004. [R145-46]. However, Plaintifi
did not keep an appointment with the plogal therapist on September 8, 2004, a
other than an echocardiograon August 31, 2004, shem@arently did not receive

further treatment until September 20, 2004, when she visited the rheumat

clinic. [R142-44, 146]. An examiner irgfited Plaintiff had signs of carpal tunne

4 Tinel's sign is a test for carpalnnel syndrome which involves tapping

over the median nerve at the wrist which mawyse pain to shoot from the wrist to th
hand. http://www.nlm.nih.gov/medlineplus/ency/article/000433.htm.

> Phalen’s test is another examinatior the assessment of carpal tunn
syndrome which involves bending the wristviiard all the way for 60 seconds whic
will usually result in numbnegs, tingling, or weakness|

http://www.nIm.nih.gov/medlineplus/ency/article/000433.htm.

6 Dyspepsia S indigestion.
http://www.nlm.nih.gov/medlineplus/indigestion.html.

! An echocardiogram is a test thates sound waves to create a movil

picture of the heart. The picture is much more detdilad a plain x-ray image and
involves n o radiation eXxXposure
http://www.nIm.nih.gov/medlineplus/ency/article/003869.htm.
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syndrome, mild crepitus in her knees, angler points, but apparently the examinatign

was otherwise unremarkable, including falhge of motion. [R142]. The examiner

assessed Plaintiff with polyarthraldiavith no evidence of active synovitidikely

fioromyalgial®for which he recommended sleep hygiene and exercise; hentataria

which he recommended a diagnostic studhd carpal tunnel syndrome, for which he

referred Plaintiff to the hand clinicld]].

8 Polyarthralgia is pain in two or more joints.
http://www.merriam-webster.caomedical/polyarthralgia ést visited September 13
2010).

9

joint; in general, when unqualified, treame as arthritis. Steadman’s Medic
Dictionary, http://www.drugs.com/dict/synibg.html (last visited September 13
2010).

10 Fibromyalgia is a disorder that g@as muscle pain and fatigue (feelin

tired). People with fibromyalgia haveetider points” on the bodyl'ender points are

specific places on the neck, shoulders, bags, arms, and legs. These points hyrt
when pressure is put on them. People withoimyalgia may also have other symptoms,

Synovitis is Inflammation of a synovial membrane, especially that of a

al

9

such as trouble sleeping, morning stifagheadaches, painful menstrual periods,

tingling or numbness in hands and festd problems with thinking and memory
(sometimes called “fibro fog”)National Institute of Arttitis and Musculoskeletal and

S k i n D [ S e a S e S ,

http://www.niams.nih.gov/Healthnto/Fibromyalgia/fiboromyalgia_ff.asp (last visited

September 13, 2010).

1 Hematuria is the presence of red blgetls (RBCs) in the urine. Nationa

Kidney and Urologic Diseaseslinformation Clearinghouse

http://kidney.niddk.nih.gov/kudiseases/pulesttaturia/ (last visited September 13

2010).
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On November 4, 2004, Plaintiff undervtemndiagnostic study to evaluate he
gastroesophageal reflux disease (GERD). [R138-41]. The study revealed a
hernia but was otherwise nortpand the doctor advised Péif to take Nexium and
follow-up in three months. [R139]. PIlaiih did not seek further treatment unti
February 9, 2005, when she complained of vision problems. [R133-37]. Pla
sought follow-up treatment for her eyetda in February 2005, when she als
complained of gastrointestinal problerhsadaches, and depseon. [R125-29, 132].
An examiner noted Plaintiff was anxious dnadi some skin problems, but indicated tk
examination was otherwise unremarkable. [R129].

On February 15, 2005, Plaintiff waseen by Rhond®oss, M.D., for a
consultative physical examination. [R219-38Jr. Ross noted Plaintiff had a norme
range of motion, no edema, intact pulses, normal reflexes, intact sensation, no r
weakness, and negative sijfati leg raising. [R221-2223, 231-32]. Dr. Ross noteq
Plaintiff had mild crepitus in her knees, Imatswelling or tendegss, normal gross ang
fine motor function in her feet and legsid normal gait and stan. [R222, 232-33].
X-rays of Plaintiff's right knee also wemermal. [R225]. Dr. Ross noted Plaintiff ha
some mild swelling and tenderness in hght hand, but she had a normal ability t

grip and grasp and normal gross andefimotion function in her hands an
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arms. [R222, 224, 232-33]. Although Plaih#lleged depression, she reported sl

was not taking any medication for depressiadmitted she performed a variety (¢

activities of daily living, and denied othseigns of mental problems. [R220, 224].

Dr. Ross noted Plaintiff had a normal mental status examination, including if
memory and normal affect and mood. [R22Pf. Ross noted it might be beneficig
if Plaintiff not be employed in jobs requiring work in extreme cold, but she did
indicate Plaintiff had functional limitations. [R224].

On March 29, 2005, John Heard, M.D.State agency medical consultan
reviewed the record and assessed PfEs\RFC. [R212-18].Dr. Heard concluded
that Plaintiff could perform a wide rangermédium work, with gross manipulation an
visual limitations. [R213-16].

On March 28, 2005, Plaintiff was seen by Stephen Hamby, Ph.D., f
consultative psychological examinatiofilR206-211]. Dr. Hamby noted Plaintiff's
activities included paying bills, washingsties, doing laundry, cooking regular fu
meals frequently, taking walks, driving daignd socializing witlamily. [R207-08].
Plaintiff reported no mental health treatmantl indicated her medication helped h
symptoms. [R208, 210]. On examination, Dr. Hamby noted Plaintiff showeg

evidence of depression or other significamod disturbance, had a normal affeg
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maintained good eye contact, and showed gatmhtion and concentration. [R208].

Dr. Hamby also noted Plaintiff's spee@bas lucid and relevant with no specig
problems detected and her thoughtgeisses were within normal limitsld]]. He
further noted her insight and judgmentreveaverage and her memory was fair
congruent with her age, intellectual range, and backgroudd. [

Dr. Hamby diagnosed Plaintiff with a mood disorder due to various phys
problems with depressive features and bidiriintellectual functioning. [R210]. He

also noted Plaintiff's complaints of dessive symptoms, but he observed that |

presentation was unremarkable and she di@ppear particularlgepressed or upset

in any way. [R208-09, 210]. Dr. Hambgrluded that Plainfifwould be able to

understand, remember, and cargg simple instructions; sustain attention to comple

simple tasks; relate adequigti supervisors and coworkers; and would be at only mji

risk of decompensation under stressful work conditions. [R210]. He also n
Plaintiff's mental condition would be expectedimprove if she started mental healt
treatment, possibly including medication. [R211].

On April 21, 2005, Sandra Jensdph.D., a State agency psychologic:
consultant, reviewed the record regagdPlaintiff's mental condition. [R187-202].

Dr. Jensen found that Plaintiff had a sevaestal impairment and indicated she cou
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perform the demands of unskilled work, although she might have difficulty maintaining
attention for extended periods or cdetpmg a workday or workweek without
interruptions from psychologically basegmptoms and performing at a consistent
pace. [R189].

Plaintiff complained of shoulder, wrist and hand pain in April 2005 but other
than positive Tinel's signs, an examination did not reveal significant

abnormalities. [R123-24]. Plaintiff had hidexium prescription refilled in August

L

2005, but she apparently did not seeitHer treatment until January 10, 2006, when

D

she complained of knee and foot paijfR119-22]. An examiner noted som
abnormalities in Plaintiff's right knee and indicated she had tendéhiii&120]. The
examiner assessed Plaintiff with cheshpdyspepsia, fioromygia, and depression,
and noted the medications she took for each conditidr]. The examiner prescribeo
medication and recommended exercidd.].|
On January 13, 2006, Robert CeylPh.D., a State agency psychological

consultant, reviewed the record regarding Plaintiff's mental condition. [R164-79].

12 Tendinitis is inflammation or irritadin of a tendon — any one of the thick
fibrous cords that attach muscles to bofé® condition causes pain and tenderness
just outside a joint. http://www.mayocimcom/health/tendinitis/DS00153 (last visited
September 13, 2010).
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Dr. Jensen found that Plaintiff had a seveental impairment and could understand
and remember simple and semi-detailedutdions; could carrgut simple and semi-
detailed instructions, but at times she wblhve difficulty sustaining concentration,
persistence, and pace or keeping up \aitivork schedule, although these were not
substantial limitations; could relate adequatelgoworkers and supervisors, but would
at times have difficulty relating effectively to the public, although this was nat a
substantial limitation; and would at timéave difficulty responding to fast-paced
change or heavy productiolemands, although these wa substantial limitations.
[R166].

On February 7, 2006, Framerrell, M.D., a State agey medical consultant,
reviewed the record andgsessed Plaintiff's RFC. [R156-63]. Dr. Ferrell found that
Plaintiff had no exertional limitations, butas limited to occasional climbing, had

limited far vision acuity, and needed to avooncentrated exposure to hazards, fum

D
v

odors, dusts, gases, and pwgentilation. [R157-60].

Plaintiff sought a refill of Nexium on Juli®, 2006, but the record indicates she
did not seek further treatment until Aug@st 2006, when she returned for a check-up
of her knees, lower back, and hand painl]JR®15]. An examiner noted Plaintiff hadl

a rash and a trigger fingenéreferred her to the hanlinecc. [R113]. The examiner

11
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also noted Plaintiff was in good spirits wahsmiling affect, and apparently no othe

noteworthy findings. [R112-13]. Plaintiffianed for a routine check-up on Decemb
11, 2006. [R108A-10]. An examination revegkrepitus in Plaintiff's knees and sh
was assessed as havingjeleerative joint diseasé.[R109]. The examiner did not
indicate Plaintiff had other noteworthy problems, noting that she felt good and |
smiling affect. [R108A-09].

OnJanuary 12, 2007, Anthony Nealy, M.i2ported that Plaintiff was receiving
outpatient services at Kirkwood CentefR118]. He opined that Plaintiff had &

“permanent psychiatric disability” and wasdt able to be gainfully employed.idf].

13 Degenerative joint disease is alsmwn as osteoarthritis. Osteoarthriti

is a joint disease that mostly affectstitage. Cartilage is the slippery tissue ths
covers the ends of bonesanoint. Healthy cartilagellows bones to glide over eacl
other. It also helps absorb shock obwement. In osteoarthritis, the top layer ¢
cartilage breaks down and wears away. &li®wvs bones under the cartilage to ru
together. The rubbing causes pain, swellimg loss of motion of the joint. Over time
the joint may lose its normal shape. Albone spurs may grow on the edges of t
joint. Bits of bone or cartilage can breat and float inside the joint space, whicl
causes more pain and damad&eople with osteoarthritistten have joint pain and

reduced motion. Unlike some other formsdhritis, osteoarthritis affects only joints
and not internal organs. Osteoarthritss the most common type of arthritis|

National Institute of Arthritis and Musculoskietal and Skin
Diseases (NIAMS) Information Clearinghouse
http://www.niams.nih.gov/Health_Info/Ostedaitis/osteoarthritis_ff.asp (last visited
September 13, 2010).
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Plaintiff did not seek further treatment until November 14, 2007, when
complained of back pain. [R107-08]. miaif displayed a reduced range of motion i
her back, but she had negative straightreising and apparéy no other abnormal

examination findings. [R108]. The examimedered x-rays and an MRI scand.].

Plaintiff returned to Grady on Januat$, 2008, when she sought a refill of her

Nexium. [R105-06]. Plaintiff returnedrfa routine check-up on March 3, 2008, when

she complained of knee and back pain. [R103-04]. An examiner noted Plaintif

negative straight leg ramy and no crepitus in her knees, with no indication

noteworthy abnormalities. [R104]. The exaeriprescribed medication and advised

Plaintiff to return in six months.Id.].

On June 28, 2008, Dr. Nealy providal “assessment of mental capability” i

which he opined that Plaintiff had a “fa@bility, defined as seriously limited, but ngt

precluded, to follow work rules, relate co-workers, deal with the public, us
judgment, interact with supervisor andaintain attention/concentration, and
“poor/none” ability to perform work-relatadental activities due a depressed mood

[R100-01].
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D. Evidentiary Hearing Before The ALJ
Plaintiff was 48 years old at the time of the hearing before the ALJ. [R324].
completed one year obllege education.ld.]. Plaintiff testified that she last worked

in 2000, but was fired due to health r@as. [R325]. She explained that she canr

work because she has “arthritis in my lback. | have two ulcers- | mean hernias.

| have a bleeding ulcer, whithave had over 20 years.chused me to have problemys

with my esophagus. | throw up bloodId]. Additionally, Plaintiff testified that she

has memory loss due to a head injuryest related problems, carpal tunnel, and

arthritis. [R325-26].

Plaintiff further testified that she can lé#or “awhile” in a grocery store as long

She

ot

as she is leaning over a buggy. [R326]. &ke sometimes loses her balance and falls

down. [d.]. In addition, Plaintiff testifiedhat she has problems with her hands due

to carpal tunnel. [R327]. She testifiechtther wrists “jams sometimes,” she gefs

shooting pains, and that she drops thindd.].[ Additionally, Plaintiff testified her

acid reflux causes her to feel like she igihg a heart attack and “causes me to be

weak where | have to lay dovand take my medicine.” [R328.]. Plaintiff testified that

because of her pain, she gets real taed takes about three naps a dag.].|

14
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Plaintiff testified that she takes medtion for her depression, which help
because she “doesn’t get upset as muchry 1o deal with it. It helps.” [R329].
However, Plaintiff also testified that héepression medication cause her to not “thii
real good.” [d.]. Plaintiff further testified thathe does not believe she can work wi
her depression and stressd. ]|

The vocation expert (“VE”) testified thBlaintiff's past relevant work was as i
cashier/checker, which is lightork, and as a secretamyhich is sedentary work.

[R330-31]. The VE testified that a persors bawork 40 hours a week on a regular al

sustained basis and meet all the physindlmental requirements of the job in orde

to perform Plaintiff's past relevant work any other work in the national economy

[R331]. The VE also testiftethat if a person missed mdtean three days over the

permissible amount allowed by the employen the individual would be release
from employment. [R331].

Plaintiff's attorney posed two hypothetical questions to the VE. He as
whether a hypothetical persorhawhad a fair ability to follow work rules, relate t(
others, deal with the public, use judgment,ria¢ewith supervisors, maintain attentio

and concentration, a poor to no ability atlwith work stress and be reliable coul

perform any of Plaintiff's past relevanmtork or any work in the national economy.

15

th

[®N

ked

d




AO 72A
(Rev.8/8
2)

[R332]. The VE responded that such an individual could not wiatg. [ Plaintiff's
attorney then asked whether a hypotheticedqe with the Plaintiff's age, education
and work experience who had Plaintiff’'s physical problems, who would need three

a day ranging from 30 minutes to a coupl@adirs, who could walk up to an hour, bt

naps

1

would then need have to lay dowwho has trouble standing up because she

occasionally falls and hurts tself, has problems usingmeands due to carpel tunne

syndrome and wrist cramping , and coutdasionally lift ten to fifteen pounds woulc

be able to perform Plaintiff's past relenavork or any work in the national economy.

[R332-33]. The VE responded in the negative. [R333].
IV. ALJ'S FINDINGS OF FACT
The ALJ made the following findings of fact:

1. The claimant has not engagedubstantial gainful activity since
August 19, 2004, the applicati. (20 C.F.R. § 416.920(b)).

2. The claimant has the following severe impairments:
gastroesophageal reflux disease (GERith peptic ulcer disease
and hiatal hernia, a mood disorder, borderline intellectual
functioning, carpal tunnel syndromemnd complaints of low back
and knee pain. (20 C.F.R. 8§ 416.920(c)).

3. The claimant does not have an impairment or combination of
impairments that meets or medically equals one of the listed
impairments in 20 CFR 404, Sulbp®, Appendix 1 (20 C.F.R.

88 416.920(d), 416.925 and 416.926).

16
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4, After careful consideration @he entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform light work as defined in 20 CFR § 416.967(b) with
limitations to no more than semi-skilled work.

5. The claimant is capable of perfang her past relevant work as a
cashier. This work does notgure the performance of work-
related activities precluded by tle&imant’s residual functional
capacity (20 C.F.R. § 416.965).

6. The claimant has not been under a disability, as defined by the
Social Security Act, since August 19, 2004, (20 C.F.R.

8 416.920(f)), the date the application was filed.
[R12-18].

The ALJ determined that &htiff was not disabled at any relevant time prior

his decision. [R17]. In making thidetermination, the ALJ first summarize(

Plaintiff’'s medical records. [R14-17].

The ALJ found that although Plaintiff compiad of low back and knee pain, sh

had a full range of motion, negative straitgg raises, and no evidence of crepitus|i

either of her knees. [R15-16]. Additidlya the ALJ noted that although Plaintiff
suffered from depression and borderlimgellectual functioning, she was only
precluded from skilled work activity and htwk ability to understand, remember, car
out simple instructions, sustain attentionperform tasks, ancelate adequately to

supervisors and co-workers. [R16].
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The ALJ discounted the opinion of Dr. Nealy who reported that Plaintiff had a

psychiatric disability with only a fair ability to make occupational adjustments
conclusory and not supported dinical findings. [R16]. The ALJ then noted that h
gave great weight to the opinion of Dr. Hayrdue to the reported results of his ment
status examination.ld.]

The ALJ discounted Plaintiff's subjective complaints of pain based on
medical evidence and becaubke evidence showed that medication was helping 4
that Plaintiff had never ported to her physician that her medication needed to
adjusted. [R17].The ALJ also noted that Plaintiff’'s daily activities were not undu

limited as she takes care of her household duties and lsbh. |

The ALJ observed that the VE found that an individual with Plaintiff's R

could perform her paselevant work as a cashier. IR. As a result, the ALJ found

that Plaintiff was not disabled at any timeeaher alleged onsettdebecause she coulg

perform her past relevant workld]].

V. STANDARD FOR DETERMINING DISABILITY
An individual is considered disabled for purposes of disability benefits if sh

unable to “engage in any substantialnfid activity by reason of any medically

determinable physical or mental impairmerttich can be expected to result in dea
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or which has lasted or can be expectelds$o for a continuous period of not less tha

12 months.” 42 U.S.C. § 423(d)(1)(A). Timepairment or impairments must resu

from anatomical, psychological, or physigical abnormalities which are demonstrable

by medically accepted clinical or laborataliggnostic techniquesid must be of such
severity that the claimant is not gnunable to do presus work but cannot,
considering age, education, and wakperience, engagm any other kind of
substantial gainful work whichexists in the national economy
42 U.S.C. 88 423(d)(2)-(3).

The burden of proof in a Social Securitigability case is divided between th

claimant and the Commissiondihe claimant bears the primary burden of establish

the existence of a “disabMit and therefore entitlement to disability benefits.

See20 C.F.R. § 404.1512(a). The Commissiamnszs a five-step sequential proce
to determine whether the claimantshaet the burden of proving disability
See20 C.F.R. § 404.1520(adPoughty v. Apfel245 F.3d 1274, 1278 (1 Tir. 2001);
Jones v. Apfell90 F.3d 1224, 1228 (1 Tir. 1999). The claimant must prove at ste
one that she is not undertaking substantial gainful activitgee 20 C.F.R.
8404.1520(b). At step two, the claimantsnprove that she is suffering from a seve

impairment or combination of impairments which significantly limits her ability
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perform basic work-related activitiessee20 C.F.R. § 404.1520(c). At step threg
if the impairment meets one of the listed impairments in Appendix 1 to Subpart
Part 404 (Listing of Impairments), the etant will be considered disabled withoy
consideration of age, eduima and work experienceSee20 C.F.R. § 404.1520(d).

At step four, if the claimant is unablepmove the existence of a listed impairment, s

must prove that the impairment preterperformance of past relevant work.

See?20 C.F.R. § 404.1520(e). At step five, the regulations direct the Commission
consider the claimant’s residual functibmapacity, age, education and past wo
experience to determine whether the claimzan perform other work besides pa
relevant work. See20 C.F.R. § 404.1520(f). The Commissioner must prodt
evidence that there is other work avaitali the national economy that the claima
has the capacity to perform. In orderb® considered disabled, the claimant mu
prove an inability to perform the jobs that the Commissioner I3tsaighty 245 F.3d
at 1278 n.2.

If at any step in the sequence a clain@ant be found disabled or not disable
the sequential evaluation ceases and further inquiry S&sd0 C.F.R. 8§ 404.1520(a)
and 416.920(a). Despite the shifting of burslat step five, the overall burden res

upon the claimant to prove that she is ueabl engage in any substantial gainfi
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activity that exists irthe national economyBoyd v. Heckler704 F.2d 1207, 1209
(11" Cir. 1983).

VI. SCOPE OF JUDICIAL REVIEW

The scope of judicial review of a dahiof Social Security benefits by the

Commissioner is limited. Judicial reviewtbe administrative decision addresses thriee

guestions: (1) whether the proper legahdtds were applied; (2) whether there w

substantial evidence to support the finding&of; and (3) whether the findings of fac

resolved the crucial issuebields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980).

This Court may not decide the facts anew, reweigh the evidence, or substity

judgment for that of the Commissioner. If supported by substantial evidence

proper legal standardgere applied, the findings tiie Commissioner are conclusive.

Lewis v. Callahan125 F.3d 1436, 1439-40 (1Cir. 1997);Barnes v. Sullivan
932 F.2d 1356, 1358 ('Tir. 1991)Martin v. Sullivan 894 F.2d 1520, 1529 (1Cir.
1990); Walker v. Bowen826 F.2d 996, 999 (T1Cir. 1987);Hillsman v. Bowen
804 F.2d 1179, 1180 (T1Cir. 1986);Bloodsworth v. Heckler703 F.2d 1233, 1239
(11" Cir. 1983). “Substantial evidence” means more than a scintilla, but less tf
preponderance. It means such releeardence as a reasdi@ mind might accept as

adequate to support a conclusion and it rbestnough to justify a refusal to direct
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verdict were the casbefore a jury.Richardson v. Peralest02 U.S. 389 (1971);

Hillsman 804 F.2d at 118@loodsworth 703 F.2d at 1239. “In determining whether

O

substantial evidence exists, [the Court] mustv the record as a whole, taking int
account evidence favorable as well as uofable to the [Commissioner’s] decision.
Chester v. Bower792 F.2d 129, 131 (YLCir. 1986). In contrast, review of the ALJ'$
application of legal principles is plenaffyoote v. Chater67 F.3d 1553, 1558 (T Tir.
1995);Walker, 826 F.2d at 999.

VIl. ANALYSIS OF CLAIMS OF ERROR

A.  Combination of Impairments

-

Plaintiff argues that the ALJ did nobmsider the combined effects of he
impairments. [Doc. 10 at 7]. Specifically, Plaintiff contends that the ALJ did |n

consider the effects of her degenerative jdis¢ase, bi-lateral hip pain, polyarthralgiz

P-4

fiboromyalgia, and rheumatoid arthritis.Id]]. Defendant responds that the AL{
properly considered the Plaintiff's impairments as a whole when evaluating
claim. [Doc. 12 at 13].

The ALJ must consider tltombined effects of a claiant’s impairments, severs
and non-severe, before makindisability determinationSee20 C.F.R. 88 404.1520,

404.1523;Walker, 826 F.2d at 1001. If the comieith impact of impairments is
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medically severe, the ALJilivconsider the combined impact throughout the disability
determination process20 C.F.R. § 404.152%avis v. Shalala985 F.2d 528, 531
(11™ Cir. 1993). The ALJ considers symptoarsd signs including pain to determing
whether a combination of impairments ige& and whether the combined impairments
meet or equal the listings. 20 C.F.R. § 404.1529(d)(1), (3). Also, the ALJ must
“ *make specific and well-articulated findings as to the effect of the combination of
impairments and to decide whether the coratd impairments cause the claimant to e
disabled.” ” Walker 826 F.2d at 1001 (quotirgpwen v. Heckler748 F.2d 629, 635
(11™ Cir. 1984)). However, the Elevenfircuit has determined that the ALJ

sufficiently makes findings regarding theeat of the combination of impairments b

~

=

simply stating: “the medical evidence ddishes that [the claimant] had [sever:
injuries] which constitute a ‘severe impairmehtt that he did not have an impairment

or combination of impairments listed in, medically equal to one listed in Appendi

N

1, Subpart P, Regulations No. 4Wilson v. Barnhart 284 F.3d 1219, 1224-25
(11™ Cir. 2002);Jones v. Dep't of Health and Human Ser@gtl F.2d 1529, 1533
(11™ Cir. 1991) (holding that the evidenshowed that the ALJ considered the
combined effect of the claimant’s impaents when the ALJ found that although the

claimant “ ‘[had] severe residlsof an injury to the left heel and multiple surgeries on
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that area,” he [did] not have ‘an impairme@mtcombination of impairments listed in
or medically equal to one listed in Appendix 1, Subpart P, Regulation No. 4.” ).

The Court concludes that the ALJ did eatin evaluating the combined effect
of Plaintiff’'s impairments. First, in regting Plaintiff's claim of disability, the ALJ
specifically stated that Plaintiff did not have “an impairmentcombination of
impairmentghat meets or medically equals one of the listed impairments in 20 (
404, Subpart P, Appendix 1[R14] (emphasis added). This is sufficient evidence
show that the ALJ considered all of Plaintiff's impairments.

Second, Plaintiff has failed to shdtat she had any litations beyond those
discussed by the ALJ that could be attributelter degenerative joint disease, bi-later
hip pain, polyarthralgia, filmmyalgia, and rheumatoid arifis. As pointed out by the
Commissioner, the evidence shows that Rkaimas only diagnosed with degenerativ
joint disease in her knee on one occasiddecember 2006, [R109], but other recorc
show that Plaintiff had normal x-ray findingsild to no crepitus in her knees and a fu
range of motion. [R104, 108, 120, 14222, 225, 231-232]. Moreover, the AL.
specifically noted Plaintiff's knee paimd her relatively normal findings. [R14]. In
her brief, Plaintiff only points to one instangbere she complained péin in her hips.

[R107]. However, that examiner did noagnose Plaintiff with anything besides lov
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back pain and there is nohetr evidence in the record sniggest that any examine
noted that Plaintiff suffered from hip painttad any limitations retad to any hip pain.

Likewise, Plaintiff's polyarthralgia wasnly noted on two occasions, [R127, 142], an
no limitations were prescribed to the®ndition. Plaintiff was only assessed 4
suffering from fibromyalgia on three occasions. [R120, 127, 142]. On one of
occasions the condition was only noted tdlizely” and again, no physician attributec
any limitations to Plaintiff's diagnosis of fibromyalgia. Finally, Dr. Ross observed 1
Plaintiff suffered from rheumatoid arthritifR237-38]. However, Dr. Ross noted th4
this impairment could not be confirehebecause there were no medical recor
available to confirm the diagnosis of rheumatoid arthritis and that Plaintiff had 3
range of motion in all peripial joints as well as hapine. [R238, 247-249]. Becaus
the ALJ specifically stated that he consetkPlaintiff's impairments in combination
and because Plaintiff cannot show that hagdoses of degenerative joint disease,

lateral hip pain, polyarthralgia, fioromigga, and rheumatoid arthritis caused ar
limitations beyond the ones noted by the Adulstantial evidence supports the ALJ
findings regarding Plaintiff's severe impairments. Accordingly, the undersig
concludes that the ALJ properly considePéaintiff’'s impairments in combination ano

Plaintiff's arguments for reversal on this ground are rejected.
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B.  Opinion of Dr. Anthony Nealy

Plaintiff argues that the ALJ impropedyscredited the opinion of her treating
psychiatrist, Dr. Nealy, because he sitted the only psychiatric evidence in th
record. [Doc. 10 at 8]. Plaintiff alssppears to argue that the ALJ improper
discredited Dr. Nealy, a psychiatrist,favor of that of a non-treating psychologis
[Id.]. Defendant responds that substantial evidence supports the ALJ’s decis
reject the opinion of Dr. Nealy becauser# is no evidence that he is Plaintiff’
treating physician and there are no medieabrds to support his opinions. [Doc. 1
at 18]. The Commissioner also argues that Plaintiff has provided no support fq
assertion that the opinion of a psychologist is entitled to less weight than that
psychiatrist. [Doc. 12 at 20].

The ALJ must analyze advidence and sufficiently explain the weight given
relevant exhibits. SeeCowart v. Schweiker662 F.2d 731, 735 (T1Cir. 1981).
Atreating physician’s opinion “must be givarbstantial or considerable weight unleg
‘good cause’ is shown to the contraryCtawford v. Comm’r of Social Se863 F.3d
1155, 1159 (1 Cir. 2004) (quotingLewis 125 F.3d at 1440)see also

20 C.F.R. § 404.1527(d)(2). “Good cause” exists when the: (1) treating physic

opinion was not bolstered by the eviden@};evidence supported a contrary finding;
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or (3) treating physician’s opinion was conclsor inconsistent with the doctor’s owr
medical recordsPhillips v. Barnhart 357 F.3d 1232, 1241 (1Tir. 2004). The ALJ

must clearly articulate the reasons forigg less weight to the treating physician’

(72}

opinion,Lewis 125 F.3d at 1440, by “always giv[ingpod reasons in the notice of the

. . . decision for the weight given tar@ating source’s medical opinion(s).” Socia
Security Ruling (SSR) 96-2. Thus, when the decision it fully favorable to a
claimant, the ALJ’s decision “must contairegsgic reasons for the weight given to thg
treating source’s medical opinion, suppordthe evidence in the case record, and
must be sufficiently specific tmake clear to any subseaqueeviewers the weight the

adjudicator gave to the treating sousc@ledical opinion and the reasons for that

14

The Social Security Rulings apblished under the authority of the
Commissioner of Social Security and are binding on all components of| the
administrative processSeeSullivan v. Zebleyd93 U.S. 521, 530 n.9 (1998ge also

Tauber v. Barnhart438 F. Supp. 2d 1366, 1377 (N6D. Ga. 2006) (citing 20 C.F.R.
8 402.35(b)(1)). Although SSR¥ not have the force of law, they are entitled fo
deference so long as they are consistetfit the Social Security Act and regulations.
Massachi v. Astrue486 F.3d 1149, 1152 n.6"(€ir. 2007);see alsdSalamalekis v.
Commissioner of Social Se221 F.3d 828, 832 (6Cir. 2000) (“If a Social Security
Ruling presents a reasonable constructicamcdimbiguous provision of the Act or thg
agency'’s regulations, we usually defer to the SSBtgte of Minn. v. Apfel51 F.3d
742, 748 (8 Cir. 1998) (“Social Security Rulgs, although entitled to deference, afe
not binding or conclusive.”Pass v. Chater65 F.3d 1200, 1204 n.3%<€ir. 1995);
Gordon v. Shalalas55 F.3d 101, 105 (2d Cir. 1998ndrade v. Sec’y of Health anc
Human Servs985 F.2d 1045, 1051 (1@ir. 1993).

\U
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weight.” Id. If the ALJ ignores or fails to pperly refute thdreating physician’s
opinion, the treating physician’s opinion isaied to be true as a matter of lav
MacGregor v. Boweri786 F.2d 1050, 1053 (£ LTir. 1986).

The Court concludes that the ALJ did not err in discounting the opiniof
Dr. Nealy. First, there is revidence in the record to subiiate Plaintiff's claims that
Dr. Nealy is her treating physician. Atiugh Dr. Nealy states that Plaintiff wa
receiving outpatient services from the'kwood Center, [R118], the record does n
contain any treatment notes from the Kirkwood Center or Dr. Nealy.

Second, even if Dr. Nealyas Plaintiff's treating psychiatrist, as noted by th

ALJ, he failed to support siassessment with clinical findings. [R16]. Dr. Nealy

opined that Plaintiff was “not able to be gainfully employed or participate in any |
volunteer/work/training situation.” [R118]However, as stated above, Dr. Nealy
assessment is not supportedany clinical findings or treatment notes. Additionally
the assessment of Plaintiffs mental capacity form completed by Dr. Neal
inconsistent with his opinion that Plaintiff is precluded from work. In his assessi
of Plaintiff's mental capabilityDr. Nealy states that diePlaintiff's depressed mood
she is “seriously limited, but not preded” from engaging w& related activities.

[R100-01].
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Third, Dr. Hamby’s report also undermir@s Nealy’s assessment of Plaintiff's

mental condition. In his report, Dr. Hamby noted that Plaintiff complained
depression, but that there was “[n]o ende of depression or other significant moc
disturbance.” [R208]. Dr. Hamby’s assenent is consistent with other medic:
evidence in the record which shows that the only treatment Plaintiff receivec
depression was medication, and Plaintiffdedf denied any mental problems. [R12(
128-29, 148, 224]. Further. Dr. Hambygssessment is supported by Dr. Ross w
found that Plaintiff had a normal mental status examination. [R222].

Finally, Plaintiff’s contention that DNealy’s opinion is entitled to more weigh
than Dr. Hamby’'s because he is a tirga psychiatrist while Dr. Hamby is &
psychologist is without merit. As noteg Defendant, Plaintifias provided no legal
support beyond her own conclus@sgsertions to support this statement. In additig

the Social Security regulations considgosychologist an acceble medical source.

20 C.F.R.88404.1527(a)(2), 416.948@R). Moreover, dftough the issue has not been

addressed by the Eleventh Cirig other courts have deteined that the opinion of a
psychologist is not entitled to less weight than that of a psychiat&ste Crum v.
Sullivan 921 F.2d 642, 645 {6Cir. 1990);see also White v. Shalala14 F.3d 1190

(6™ Cir. 1997) (Table) (unpublished decisiobjmer v. Comm’r of Soc. Se®o. 07-
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CV-15446-DT, 2009 WL 514107, *9 (E.D. Mich Mar. 2, 2008gad v. Comm’r of
Soc. Se¢.No. 07-15506, 2009 WL 454650, *7.(& Mich. Feb. 24, 2009)But see
Fuller v. MassanatiNo. Civ.A. 00-0763-RV-M, 2001 WL 530425, *3 n.3 (S.D. Alg
May 11, 2001) (noting th&although [the Court] generallyonsiders a psychiatrist td
be a ‘better informed’ sourcef information rgarding a patient’s condition than 3
psychologist, a licensed or certified psychologist is considered to be an accej
medical source under the social securagulations. . . The Court acknowledge
however, that often-times, the psychologistrks more closely with the patient tha
the psychiatrist. So, it comédswn to a case-by-case decision.”).

Thus, the undersigned concludes thatAhJ sufficiently explained his reason
for discounting the opinion of Dr. Nealy tHalaintiff’'s depression prevented her fron
engaging in any work activity and PlaintifBsguments for reversal on this ground a
rejected.

C.  Opinion of Dr. Ross

Plaintiff argues that the ALJ improge relies on the opinion of one-time
examining physician Dr. Ross, who exaednPlaintiff three years before thg

administrative hearing, in formulating tR~C assessment. [DotO at 8-9]. The
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Commissioner responds that both Dr. Hamby’s and Dr. Ross’s assessments
indicate that Plaintiff’'s condition was as limiting as she claimed. [Doc. 12 at 22

The Court finds that substantial evidensupports the ALJ decision to rely o
the opinion of Dr. Ross in formulating tR=C determination. The opinion of a ong
time examiner is not entitled to deferenddcSwain v. Bower814 F.2d 617, 619
(11™ Cir. 1987) (citingGibson v. Heckler779 F.2d 619, 623 (Y1Cir. 1986)).
Nonetheless, the ALJ must still considerch a opinion. 20 C.F.R. § 416.927(d
Additionally, well supported opinions aretiled to greater weight. 20 C.F.R
8 404.1527(d)(3).

Initially, as pointed out by Plaintiff, the Court notes that Dr. Ross’s assessl
of Plaintiff’'s condition was completed apprmately three years prior to the hearin
before the ALJ. However, Plaintiff hamt pointed to any evidence to show th;
Plaintiff’'s condition deteriorated duringahtime and the medical evidence shows tH
Plaintiff's condition remained essentially stabl&e¢R103-110, 112-115, 119-124]
Thus, the ALJ did not err in relying on Dr. Ross’s opinion even though it was t
years old at the time of the hearing.

The ALJ determined that Plaintiff h#fte residual function&@apacity to engage

in light work. The ALJ based this detenation, in part, on Dr. Ross’s physica
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examination of Plaintiff. [R15]. In higpinion, the ALJ noted that Dr. Ross found th

Plaintiff had a full range of motion throughdér cervical and lumbar spine, and in al

extremities, and was able to squat compjetead good heel and toe walking, and had

a steady gait.I¢l.]. The ALJ also noted that Dr. Ross found that Plaintiff did not have

any redness or enlargement of gaoyt and had a full grasp.ld.]. The ALJ then

properly noted that Dr. Ross’s assessmentogasistent with Plaintiff's records from

Grady Hospital, where she was seen on séwecasions for pain and noted to have no

synovitis, negative straight leg raises, and no crepitus in either knee. [R153-16].

Moreover, additional medical records, whatiow that Plaintiff's had fine gross and

motor movement in her handad normal grip strengtimé pinching ability bilaterally,
despite being treated for bilateral carpainel syndrome, are also consistent wi
Dr. Ross’s assessment of Plaintiff's cdimh. Thus, the ALJ properly relied on
Dr. Ross’s assessment of Plaintiff's abilities in formulating the RFC.

Accordingly, the undersigned condes that the ALJ properly relied or
Dr. Ross’s assessment in formulating Plaintiff's RFC and Plaintiff’'s arguments

reversal on this ground are rejected.
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D. Pain
Plaintiff argues that the ALJ’s credibility finding is not supported by substan

evidence because she has a long historgeliag treatment for her complaints of pai

and because she alleged that she medfefrom pain at the administrative

hearing. [Doc. 10 at 9]. Plaintiff alsmppears to contend that the ALJ erred

assessing her credibility by taking into agnt her daily activities and assuming thg
her medication was controlling heomplaints of pain. Ifl. at 9-10]. Defendant
responds the ALJ properly considered Plaintiff's subjective complaints and proj
found them to be less disabling than she claimed. [Doc. 12 at 21].

In evaluating whether a Plaintiff is disabled based on a claimant’s testin
regarding his pain or other subjectiverggtoms, the EleventRircuit's evaluates
whether there is: “(1) estence of an underlying medical condition and eith
(2) objective medical evidence that confirthe severity of the alleged pain arisin
from that condition or (3) that the objectiy@letermined medical condition is of suc
a severity that it can be reasonably expedtb give rise to the alleged painWilson
v. Barnhart 284 F.3d 1219,1225 (11Cir. 2002) (citingHolt v. Sullivan 921 F.2d

1221, 1223 (11.Cir. 1991)). The ALJ need not citettee pain standard so long as “hi
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findings and discussion indicate that the standard was appNgdisbn 284 F.3d at
1225-26.

The pain standard “is designed todéhreshold determination made prior t
considering the plaintiff's credibility.’Reliford v. Barnhart444 F. Supp. 2d 1182,
1189 n.1 (N.D. Ala. 2006). Thus, “[i]f the mastandard is satisfied, the ALJ mus
consider the plaintiff’'s subjective complaintddmes v. Barnhaf261 F. Supp. 2d
1368, 1372 (S.D. Ala. 2003). When a claimsstibjective testimony is supported b

medical evidence that sdies the pain standard, he may be found disablddlt,

921 F.2d at 1223. If the ALJ determines, lwer, that claimant’s testimony is not

credible, “the ALJ must shottat the claimant’s complaints are inconsistent with |
testimony and the medical recordRease v. Barnhard22 F. Supp. 2d 1334, 136§
(N.D. Ga. 2006). This credibility determiian does not require the ALJ to cite t
particular phrases or formulations, butiso cannot be a broad rejection so as
prevent the courts from deteimmng whether the ALJ conseded the claimant’s medicall
condition as a wholeDyer v. Barnhart 395 F.3d 1206, 1210-11 (1. Cir. 2005).
The Court concludes thateALJ properly considereddtpain standard. First,
although the Plaintiff appears to contendttthe ALJ completely disregarded he

complaints of pain, the ALJ did specificakbyated that “claimant experiences son
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degree of pain and discomf@rbut that she had not beesstricted by any examining
physician from engaging in activities at thghli level of exertion. [R17]. Second
although the ALJ does not cite refer to the language of the three-ptott test, his
findings and discussion indicate that thenstard was applied. The ALJ specificall
stated the following in his findings of fact:

As explained previously, although the evidence shows that the claimant
has a medically determinable impagnt that could reasonably expected
to produce the pain and other syomps alleged, the evidence does not
support the claimant’s allegationstbé intensity and persistence of such
pain and other symptoms. Specificalhe claimant testified she is unable
to work due to back pain, herniddeeding ulcers, memory loss, stress
related problems, carpal tunnel syndroardritis in her knees and a burst
blood vessel in one eye. The clamhgestified she cannot lift and carry
more than ten to 10 [sic] pounds andst take naps throughout the day.
As a result of the medication she takéhe claimant testified she has
difficulty thinking.

While it is recognized the claimant@eriences some degree of pain and
discomfort, she has not been restricted by an examining physician from
engaging in activities at the lightviel of exertion. Neither does the
evidence show that medication haet helped with the claimant’'s
complaints of pain. If medicationere not helping ease the claimant’s
pain, it is reasonable to assume gloeild report this information to her
physician and her medication would be adjusted accordingly. The
claimant’'s daily activities are not unduly limited as she takes care of
household duties and her son. Foréresisons, the claimant’s subjective
allegations are not considered fully credible.

After considering the evidence adaord, the undersigned finds that the
claimant’'s medically determinable impairments could reasonably be
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expected to produce the allegegmptoms; however, the claimant’s

statements concerning the intensity, persistence and limiting effects of

these symptoms are not credible to the extent they are inconsistent with
the residual functional capacity assessment.
[R17].

Here, the ALJ essentially found that Plaintiff: (1) had an underlying med
condition and (2) the condition was such seyehat it could reasonably be expecte
to give rise to the painSee Dyer395 F.3d at 1210. As asudt, the Court concludes
that the ALJ implicitly considereaind applied the pain standafkee East v. Barnhart
197 Fed. Appx. 899, 905 (1 Tir. 2006) (holding the ALJ did not err in applying th
pain standard because “[i]t is clearrfrahe ALJ’s opinion as a whole that, althoug
[claimant] had impairments that could reasonably be expected to produce the ty
pain and other symptoms [claimant] gkel, the ALJ did not believe [claimant’s
testimony as to the severity ber pain and other symptoms3ee also Wilsgn
284 F.3d at 1226 (finding that the ALJ propeapplied the pain standard even thoug
he did not “cite or refer tthe language of the three-ptest.”). Thus, the Court finds
no reversible error because it is clear thatALJ properly applie the pain standard.

Finally, the Court finds that the ALJ did not err in making the credibil

determination. The ALJ rejected Plaifit subjective complaints because he four
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her complaints to not be credible badsen the objective medical evidence. Th
rejection of Plaintiff’'s credibility is entirely appropriat€ee Fries v. Comm’r of Soc
Sec. Admin 196 Fed. Appx. 827, 833 (1Cir. 2006) (“Applying the pain standard

the ALJ properly considered [claimanta3sessment of her pdevel and found that

S

it was not credible to the degree alledtause the objective evidence . . . did not

confirm the severity of [claiant’s] alleged limitations.”)Humphries v. Barnhart
183 Fed. Appx. 887, 890 (11Cir. 2006) (“The ALJ must make credibility
determinations when a claimant attentptsrove disability though her own testimony
of subjective symptoms such as pain using a three-part ‘pain standard’ test.”).

The Court finds that substantial evidgersupports the ALJ’s determination tha
Plaintiff’'s complaints of pain were naotally credible. Here, as pointed out b
Defendant, the medical evidence shows Btaintiff sought treatment for a variety o
complaints, but examination revealetatevely benign findings. [R104, 108-09, 113
120, 124, 129-31, 133-34, 141-42, 145, 148]ditionally, Dr. Ross also found a full
range of motion and normal alignmenttb& spine and no evidence of any musd
weakness. [R22].

To the extent Plaintiff claims that the ALJ improperly noted her activities

daily living in discounting her subjective complaints, consideration of such evide
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is permissible. 20 C.F.8416.929(c)(3)(i); SSR 96-7pMoore v. Barnhart405 F.3d
1208, 1212 (1" Cir. 2005) (finding that ALJ’s edibility determination should be

upheld due to “inconsistencsiebetween Moore’s desctipns of her diverse daily

UJ

activities and her claims of infirmity. Me specifically, the ALJ questioned Moore’

—t

contentions that she could not maintaamsciousness or perform light work, in ligh
of her ability to drive, provide childcarbathe and care for herself, exercise, and
perform housework.”)Johnson v. Barnhar68 F. Supp. 2d 1317, 1328 (M.D. Fla.
2002) (“Here, the ALJ permissibly considerad aggregate of Plaintiff's activities
which combined with her report that she haen ‘very active’ prior to her CPK leve
tests, led him to conclude her activities were inconsistent with total disabllity.

Accordingly, this reason was a specific and adequate reason for the ALJ to discred
Plaintiff's testimony and was supported by dabsial evidence.”)In the present case,

the ALJ properly noted that Plaintiff’s ability perform householduties and take care

=

of her son showed that her complaints weweas limited as she claimed, Moreove
the ALJ’s assessment of Plaintiff's dailytiatties to discount her subjective complaints
Is bolstered by Plaintiff herself, who spielly advised Dr. Hamby that she performed
a wide range of activities such as shagpigoing to church, taking care of her dog,

socializing with family, making dinner, cleiag, taking care of her bills and fiances,
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washing dishes and doing laundry. [R207-08]. Thus, the ALJ did not err in taking

Plaintiff's activities of daily living intoaccount when evaluating her credibifity.
Accordingly, the ALJ properly evaluatediititiff's subjective complaints of pain
and Plaintiff's arguments for reversal on this ground are rejected.
VIIl. CONCLUSION
For the reasons set forth aboue decision of the Commissioner i
AFFIRMED . The Clerk iDIRECTED to enter judgment for the Commissioner.

IT IS SO ORDERED and DIRECTED, this the 22! day of September, 2010

ALAN J. BAYERMAN
UNITED STATES MAGISTRATE JUDGE

1> Likewise, the Court notes that Plaintiffs arguments that the A

U)

LJ

improperly used “pure conjecture” when he stated that”[i]f medication were not helping

ease the claimant’s pain, itnsasonable to assume she would report this informat
to her physician and her medtion would be adjusted accordingly” are without mer
First, the ALJ did not rely on this reasoning in discounting Plaintiff's subject
complaints. Instead, he merely pointed out that along with a lack of docume
medical evidence substantiating her comptanf debilitating pain, Plaintiff never
claimed that her medication was ineffeetiv Such is a permissible observatio
Second, Plaintiff has pointed to no evidencthrecord to show that her medicatio

was ineffective in treating her pain.
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