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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ANITRA T. HOLMES,
Plaintiff,
: CIVIL ACTION FILE NO.
V. : 1:09-CV-01523-AJB
MICHAEL J. ASTRUE,
Commissioner of Social
Security Administration,

Defendant.

ORDER AND OPINION*

Plaintiff Anitra Holmes (“Plaintiff’) brought this action pursuant to sectio
205(g) and 1631(c)(3) of the Social SetguAct, 42 U.S.C. 88 405(g), 1383(c)(3), tc
obtain judicial review of the final dectsi of the Commissioner of the Social Securi
Administration (“the Commissioner”) denyingrtagplication for Disability Insurance
Benefits (“DIB”) and Supplemental Securltycome Benefits (“SSI”) under the Socig

Security Act (“the Act”)? For the reasons stated below, the undersiBf&dERSES

! The parties have consented to the exercise of jurisdiction by

undersigned pursuant to 2BS.C. § 636(c) anddb. R.Civ. P. 73. BeeDkt. Entry
dated 7/8/2009]. Therefore, this Order constitutes a final Order of the Court.

2 Title Il of the Social Security Act prides for federal diability insurance

benefits. 42 U.S.C. § 40&t seq Title XVI of the Social Security Act,
42 U.S.C. § 138let seq, provides for supplemental seityincome benefits for the
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the final decision of the CommissiorD REMANDS the case to the Commissione
for further proceedings consistent with this opinion.
l. PROCEDURAL HISTORY

Plaintiff filed applications for DIEand SSI on August 2, 2005, alleging disabilit
commencing on November 1, 2003, which was then amended to January 1,
[Record (hereinafter “R”) 15, 17, 66-67, 690Plaintiff’'s applications were denieg
initially and on reconsideration.SgeR39-40]. Plaintiff then requested a hearin
before an Administrative Law Judge (“ALJ)R51]. An evidentiary hearing was helg
on July 29, 2008. [R686-720]. The ALJ issued a decision on September 3,
denying Plaintiff's application on the groutitat she had not been under a “disability

at any time through the date of the decisiffir12-23]. Plaintiff sought review by the

disabled. Title XVI claims are not tied the attainment of a particular period @
insurance disability.Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982
The relevant law and regti@ns governing the determination of disability under
claim for DIB are nearly idntical to those governing the determination under a cla
for SSI. Wind v. Barnhart 133 Fed. Appx. 684, 690 n.4 {1Cir. 2005) (citing

McDaniel v. Bowen 800 F.2d 1026, 1031 n.4 (11 Cir. 1986)).

Under 42 U.S.C. 8§ 1383(c)(3), the judigmbvisions of 42 U.S.C. § 405(g) are fully

applicable to claims for SSI. In genetlk legal standards b applied are the same

regardless of whether a claimant seeks DdBsstablish a “period of disability,” or tg
recover SSI. However, diffemestatutes and regulations apply to each type of clal
Therefore, to the extent thidte Court cites to SSI cassstutes, or regulations, they
are equally applicable to Plaintiff's DIB claims.
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Appeals Council, and the Appeals Councihigel Plaintiff's request for review on

March 26, 2009, making the ALJ’s decision the final decision of the Commissigner.

[R5-7].

Plaintiff then filed an action in thi€ourt on May 29, 2009, seeking review of

the Commissioner’s decisioAnitra Holmes v. Commissioner of Social Secu€iyil

Action File No. 1:09-cv-01523.SeeDoc. 2]. The answemna transcript were filed on

September 9, 200%¢eDocs. 7-8], and the Courehrd oral arguments on December

22, 2009, $eeDoc. 15]. The matter is now before the Court upon the administrative

record, the parties’ pleadings, the partie$efs, and the parties’ oral arguments, and

is accordingly ripe for review pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3).
.  STATEMENT OF FACTS
A.  Administrative Records

Plaintiff’'s yearly earnings report showttht in the 15 years prior to Plaintiff’s

amended disability onset date of Janugr006, Plaintiff earned: (1) $83.28 in 1991;

(2) $1,625.38 in 1992; (3) $328.99 in 1993; (4) $3,872.26 in 1994; (5) $4,333.49 in

1995; (6) $4,867.25 in 1996; (7) $3,366.83 in 1997; (8) $7,357.88 in 1998;

(9) $5,015.15 in 1999; (10) $1,288.74 in 20QKL) $7,159.24 in 2001; (12) $9,990.3

in 2002; (13) $17,890.38 in 2003; (183,465.55 in 2004; and (15) $11,087 in 200

09)
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[R80]. In an undated work history repdPlaintiff indicated that she had engaged

the following work: lunch monitor, daycaveorker, factory temp, security guard, an

n

mail room worker. [R106]. Plaintiff described her factory temp job as involvjng

“packing, sorting, production, assembine, simple work on conveyors usually

packing boxes with varied product.” [R108]o obtain this previous work, Plaintiff

indicated that people would help her fill @pplications. Plaintiff would stop working

because the temporary staffing agency got tfesgnding her out on jobs after Plaintifff

continued to make errors when on assignment. [R91].

In a series of disability reports, Plaffiindicated that she could speak English
but not read or write it. [R90, 132]. @&thighest grade Plaintiff completed was the

seventh grade. [R93]. She believedtther learning disability precluded her from

working because she could not read. [RAQ- Plaintiff had problems sleeping, sh
would sit in the dark and think, and sheuld walk outside ifthere were not many

people. [R110]. Plaintiff cared for hentl grade son and héve month old baby,

but her son helped out a lot. [R111Plaintiffs son reminded her to take her
medications, did the house work, and cookedls, but Plaintiff made sandwiches and

prepared bottles. [R112, 120]. Plaintifftasdrove her, but Plaintiff would drive when

traffic was light. [R113, 121, 122]. Sheudd grocery shop, pay bills, count chang
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handle a savings account, and use a checkbfpkl3, 121]. Plaintiff did not have

public interaction with people, but she interacted with her son and friends. [R11

Plaintiff stated that her injuries affectbdr ability to dresdyathe, care for her

hair, feed herself, and use the toilet. 1]R]. Plaintiff's impairments affected her

memory, concentration, understanding, aflity to complete tasks, to follow
instructions, and to get along with otheRlaintiff was okay with following spoken
instructions, but she did not follow writterstnuctions well. [R115]. Plaintiff would
get mad quickly and blow ugR116]. Plaintiff had nevdreen able to get along with
people. Plaintiff believed thaer impairments affected her ability to lift, squat, ben
stand, walk, climb stairs, remember, untemd, follow instructions, and get along witl
others. [R123, 130].

The September 2005 Field Office disability report indicated that Plaintiff |
difficulty reading, understanding, being cohdrend talking. The examiner indicate
that Plaintiff had some issues understanding questions. [R97].

B. Medical Records

During the first week of March 2005, Plaintiff was hospitalized at the He

Medical Center where she was given a fidiaignosis of intrauterine pregnancy 4
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22 weeks and incompetent cervix. Wlere was dischargezh March 8, she was
placed on bed rest. [R206].

Plaintiff was again hospitalized beden March 29, 2005, and April 16, 2005
during which she had a C-section and serious medical problems following th
section, $eeR210-54], including a disseminatedravascular coagulopathy (“DIC”)
(a severe blood disorder in which the proteins that control blood clotting bed
abnormally active§,[R221, 226]. The course of the hospital stay was as follo
(1) admitted with spontaneous rupture ofiniieanes with a breech presentation; (2)
section; (3) bleeding from incision sitecadistended abdomen; (4) blood transfusior
(5) intubation followed by a stay in the IC(6) removal of the tube and dialysis durin
stay; and (7) discharge followed by home health care. [R210-11].

A post-hospital visit with Dr. M. HafiRahman on April 27, 2005, indicated tha

Plaintiff was alert and oriented with normiasight and judgment. Plaintiff's gait was

steady. Dr. Rahman determined that PI#idid not need further dialysis and had np

dietary limitations excepfior limiting salt intake because of borderline high blog

pressure. [R552].

3 Unless otherwise stated, the desimips and definitions of medications

and medical terms are based on infarorafrom the Medline Plus websiteSee
Medline Plus, http://medlineplus.gov/.
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On August 25, 2005, Plaintiff went to the Clayton Center for a diagno
assessment. She was diagnosed withmagpression. [R329]. Her mood was notg
as depressed, cryingpéanxious. Her Global Assement of Functioning (“GAF”)
score was 60.[R330]. A medical note from thessessment is largely illegible, but i

indicates that Plaintiff had fair motivah and was prescribed Lexapro (medication

treat depression and generalizextiety disorder). [R331]A September 9, 2005, note

from the Clayton Center indicated that Plaintiff had major depression and an

4

The undersigned has previously ddsed the GAF score as “rat[ing] ar
individual's overall level of psychologicakocial, and occupational functioning.
Volley v. AstrugNo. 1:07-cv-138-AJB, 2008 W822192 at *2 n.6 (N.D. Ga. Mar. 24
2008) (citingLozado v. Barnhart331 F. Supp. 2d 325, 38@ (E.D. Pa. 2004) (citing
Diagnostic and Statistical Manual of Mental Disorders (4th Ed.) (“DSM-IV” at 33
The GAF ranges

from 0 to 100 and is divided into X@nges of functioning, requiring the
examiner to pick a value that best reflects the individual’'s overall level of
functioning using either symptom seigor functioning. . .. Each range
can be described as fols: . . .; a GAF score oh the range of 41-50
indicates “serious symptoms (e.gicstlal ideation, severe obsessional
rituals, frequent shoplifting) ORN& serious impairment in social,
occupational, or school functioning.g. no friends, unable to keep a
job);” a GAF score in the range b1-60 indicates “moderate symptoms
(e.g. flat affect and circumstantgpeech, occasional panic attacks) OR
moderate difficulty in social, occupatial, or school functioning (e.g. few
friends, conflicts with peers or coworkers);”. . . .

Id. (quotingLozadq 331 F. Supp. 2d at 330 n.2 (citing DSM-IV at 32, 34)).
7
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disorders. Plaintiff was noted as notrigeable to read, having poor coping skills, ar
poor financial support. [R327]. Plaintiffas referred to courling. [R328, 367].
Plaintiff was additionally prescribed $aril (medication to treat anxiety) o
September 27, 2005, and heredication was increased to control anxiety a
depression. [R367, 392]. The doctor continued these medications on Decemb
2005. [R394]. Plaintiff then was seen for counseling on multiple occasions bet
September 26, 2005, and Felry 27, 2006. [R347-61].

Plaintiff had an appointment with DVl. Hafiz Rahman on September 19, 200

who noted that Plaintiff hado dizziness, leg edema, or nausea. Plaintiff was tak

Lexapro once daily. She had normal judgrnand insight and good memory. [R545].

Plaintiff's gait was normal, and her reriahction had returned to normal. [R546].

Doug Stone-Miller, Ph.D., performed arsultative psychological exam of
September 28, 2005. [R270-73]. Plaintifioeted the following information to Stone:
Miller. She had stopped working as an assembly worker a month prior tg
appointment because she had been termin&iathtiff missed a lot of work on the job
and felt stressed. Plaintiff did not @my recreational activities and had troub

concentrating on movies or television. Slkeeded reminders from her son to do thing
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She was receiving thera@nd taking hydroxyzine anidexapro for her symptoms
without much help. [R270-71].

Stone-Miller found Plaintiff to be poorly groomed but with good hygiene g
posture. Her behavior was immatureut she had good social skills, cled
communication, and was coopeva. Plaintiff's rate of thought was normal. He
mood was anxious and dysthymic, and shelateinusual times. Plaintiff’'s long tern
memory was deficient but consistent witar 1Q, which was fi the range of mild
mental retardation.” When presentedth testing material, Plaintiff became
“hysterical,” began rocking and crying, iedied she did not want to do school stuf
stated she could not read and became hgatasith the admission. The testing wa
discontinued because Plaintifis not cooperative. [R272].

Under the heading “Validity Statement,” Stone-Miller wrote:

The claimant’s motivation throughout the evaluation was poor, as was her

task persistence. Overall, the infa@tion obtained in the interview was

consistent with her presatation, and these sources were consistent with

the paperwork that was receivedowever, the background records . . .

are quite dated and no recent medreglords were received. There is

general consistency acrdbge available sources of information indicating

an adequate level of validity for this evaluation.

[R272].

\nd

1




Stone-Miller diagnosed Plaintiff with PoBtaumatic Stress Disorder (“PTSD”)
generalized anxiety disorder, panic disorder with agoraphobia, and major depressiv
disorder, recurrent, moderate. [R272]n the report's summary, Stone-Millel

observed:

. ... She endorsed essentially gv®mptom of mental illness that was
presented to her. The claimant was very disjointed in discussing her
history and appeared unable to proveden the simplest of information
regarding such things as her edumaail level and pagbbs. She became
extremely emotional and refused to cdete standardized testing. These
facts, in combination with the laclf recent mental health treatment
records and the lack of colyoration by a collateral sourcaijse the issue

of malingering . . .

D

[R273 (emphasis added)]. He found, howetleat Plaintiff had or may have had th
following limitations: (1) difficulty understanding and remembering simple
instructions; (2) possible difficulty undgdanding, remembering and carrying out
simple instructions; (3) possible difficulty sustaining concentration in daily life;
(4) possible difficulty relating to othersdaily life; (5) possible difficulty adhering to
a typical workday or week; and (6) diffityymaintaining a minimally acceptable pace
atwork. [R273]. Finally, $ine-Miller determined that PHaiff could not manage her
disability funds “due to the nature andvesty of her overall clinical condition.”

[R273].

10
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On October 21, 2005, Michael Carteh.D., completed a Psychiatric Revieyw
Technique form in which he determinea@thhere was insufficient evidence to make
a medical determination. [R274-86].

Plaintiff had a follow up visit stemming from her April 2005 hospital visit |n
October 2005. Her status was determineldetgtable, and sltkd not report having
ongoing problems at the time. She reported taking Lexapro. [R291].

Plaintiff complained of low bilaterdeg pain on November 7, 2005, but she

UJ

showed no gait disturbance and repdrted numbness. [R289]. Plaintiff was
diagnosed with leg pain, elagy unclear, and she was told to use over-the-counter pain
medication. [R29].

Plaintiff was seen by Dr. M. Jones Hnvember 16, 2005, for a consult because
of leg pain. Plaintiff complained of fleside weakness. She was assessed with:
(1) CVA (cerebrovascular accideng., a stroke); (2) left leg weakness; (3) anxiety;
(4) history of disseminated intravasculaagalopathy; and (5) &iory of acute renal
failure. Plaintiff was to continue with physical therapy. [R296].

In a January 9, 2006, follow up visit, Dr. Jones examined Plaintiff who
complained of leg swelling, knee paimdadizzy spells. Plaintiff reported taking

Lexapro. Plaintiff was assessed withlght knee pain, lower back pain, dizziness;

R
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“pedaledima”; right lower quadrant paimdahistory of a learning disability. [R297]
A January 17, 2006, note by Donks determined that Plaintiff suffered from: a strok
left side hemiparesis (muscular weakness diglgraralysis); and learning disability
[R295].

Plaintiff had a physical therapy evaluation on January 12, 2006. [R3
Plaintiff reported pain of 7 on a 10-point szalShe had full rangef motion, and her

left leg strength was 3+/5 while her rightsvé+/5. [R318]. The goals of the therap

were to improve left legtrength, improve balancand improve endurance from fair

to good. [R319]. Plaintiff then had phygal therapy appointments on January 12, 1

and 20, 2006, and Februaky2006. [R313, 317].

A January 25, 2006, psychiatric revieechnique by Celine Payne-Gair, Ph.D.

found that Plaintiff had a personality diserdthat was not severe in which she

exaggerated and hador cooperation. [R298, 305Rayne-Gair found that Plaintiff
had no limitations in daily living activitiesnaintaining social functioning, and
maintaining concentration. [R308].

A discharge summary from Clayton Can&ervices on February 27, 2006, b
a social worker indicated that Plaintiffdhenade some improvement, but that she w

discharged because she needed “CSI” sesvand lived in a different county. He

12
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GAF score was 60 at discharge. The notkcated that Plaintiff had an appointmer

with the MciIntosh Trail Community Seoa Board in Henry County. [R325]. The

social worker’s diagnosis indicated that Rtdf had: (1) major depressive disorder an
anxiety on Axis [; (2) mild mental retardation by history on Axis Il; (3) DIC, strok
and left side weakness by history on Axis (#4) financial, soal, and educational
stress/barriers on Axis IV; and (5) a GAlse of 55 on Axis V. Plaintiff's prognosis
was, however, “Good.” [R403]The social worker deteiimed that Plaintiff had mild

limitations in her ability to: remember lat@ans and work procedures; to understan
remember, and carry out one and two-stsructions; ask simple questions; acce
instructions and respond appropriatelyciiticism; maintain socially appropriate
behavior; and maintain standards of cleads [R408-09]. The social worker als
found that Plaintiff was moderately limitedher ability to: understand, remember, ar
carry out detailed instructions; sustainadinary routine without supervision; work

in coordination with or proximity to othe without being distracted; make simpl

> The Diagnostic and Statistical Marwd Mental Disorders (“DSM-1V”)
provides a five-axis evaluation systeni‘facilitate[] comprehensive and systemati
evaluation with attention to the variousental disorders and general medic
conditions, psycho social and environmépi@blems, and level of functioning tha
might be overlooked if the focus were on assessing a single presenting proQ
Volley, 2008 WL 822192 at *2 n.5 (quoting DSM-IV (4th ed. 2000) at 27).
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work-related decisions; interact appropriwatevith the public; get along with co-
workers or peers without distracting themaspond appropriately to changes in the
work setting; be aware of normal hazams; travel to unfamiliar places or use public
transit. [R408-10]. The saiworker finally determinethat Plaintiff was markedly
limited in her ability to: maintain conceation for extended perils; perform activities
within a schedule; complete a normabrkweek without psychologically based

interruptions; and set realistic goals. [R408- The social worker determined that

-

Plaintiff was capable of tolerating low woskess. [R411]. Finally, the social worke
indicated that Plaintiff would be absent mtran three times peronth because of he
impairments. [R412].

A March 24, 2006, lger from Shobha Rao, M.D., stated that Plaintiff had not

been able to work for the past 12 ntentbecause she had a high-risk pregnarncy

beginning in November 2004, an emerge@esection in April 2005, and an abdomina
hemorrhage, which resulted in acute respmaand renal failureThe note concluded
that Plaintiff was still engaging in physical therapy. [R369].

Plaintiff had an EEG on March 24, 2006, because of a “recent” stroke|and

persistent episodic neurologic symptoms. The EEG was normal. [R419].

14
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On March 28, 2006, Plaintiff had braiand lumbar spine MRIs, which weré
“unremarkable.” [R371-72].
A Georgia Neurology and Sleep Medhiei Associates medical note fron

April 12, 2006, indicated that Plaintiff ogolained of continual numbness on her lg

side, vertigo, generalized weakness ad thwer extremities, and left ankle pair.

Plaintiff's upper and lower extremity strengtias grossly intact. Her toe to heel g4

was unstable. The doctorfapression was status post CVA, dizziness, head ache,

left leg pain. The plan for Plaintiff wasrength training and physical therapy. [R418].

Plaintiff had a follow up on May 25, 2006, and the doctor indicated that Plain
(1) had status post CVA and DIC; (2) expaced dizziness and headache; (3) hag
history of learning disabilities; and (4)daickle cell anemia. [R414]. Subseque
medical notes from October and Decen2@06 and Januaryd March 2007 indicate

that Plaintiff continued to suffer from dizzis® head aches, and leg pain and that §

also suffered from depressiand anxiety that was be treated by another doctor].

[R590-93].
Plaintiff had an MR angiography (“MRA’of her head because of dizziness (
June 12, 2007. The MRA revealed that ®i#fihad areas of vascular narrowing, by

that there was no other significant vascalanormality. [R587]. A medical note from

15
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Georgia Neurology and Sleep Medicine Agates from June 28, 2007, indicated th
Plaintiff continued to havelizziness, head aches, legin, low back pain, and
depression/anxiety. [R594].

An August 1, 2007, lettefrom a registered nursat the Mcintosh Trall

Community Service Board reported that Piiditnad been treated at the center sing¢e

At

March 16, 2008, where she was diagnosed with major depressive disorder with

psychotic features and generalized anxiesprder. Plaintiff was taking Lexapro and
Vistaril. Plaintiff had not had paranoia jpsychosis symptoms since February 20(7,

but was complaining of depression. eThurse believed that employment would

exacerbate Plaintiff's symptoms of depression, anxiety, and psychosis. [R421].

On August 16, 2007, Dr. Marilavinia Jones recommended that Plaintiff be

evaluated for bariatric surgery becaussRliff was overweight with a BMI of 3%had

hypertension, and was at risk of type 2 diabetes and a recurring CVA. [R450].

6 The record contains counseling notations and evaluations from

Mclntosh Trail Community Service Bahbetween March 2006 and May 2006. [R42
4471].

! A BMI between 30.0 and 39.9 is cathsred obese while a BMI over 4(
is deemed morbidly obese.
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On October 10, 2007, Dr. Smitrand Anne Evans completed i
psychiatric/psychological impairent questionnaire, which mat that Plaintiff had been
seen once every one to two monilesween March 2006 and October 28(Hlaintiff
was diagnosed with major degisive disorder with psychofeatures. Her GAF scoreg

was 45 and the highest scorenfrthe past year was 45.alitiff's prognosis was “Fair

- Good.” [R598]. Plaintiff exhibited #hfollowing characteristics: poor memory;

delusions; anhedonia; paranoia; difficulpncentrating; suicidal ideation; oddities o
thought; social withdrawal; obsessions or compulsions; intrusive recollection
traumatic experiences; and generaljzeetsistent anxiety. [R599].

Dr. Smith determined that Plaintiff was mildly limited in her ability to: a:
simple questions or request assistance; and be aware of hazards and take prec
[R602-03]. Plaintiff was modately limited in her ability to: remember locations an
procedures; understand, rememliagd carry out one or twatep instructions; work in
combination with or proximity to othersjake simple work-related decisions; intera
appropriately with the gendnaublic; maintain sociallappropriate behavior; respong

appropriately to changes in work settirggnd use public transportation. [R601-03

8 The notes from Anne Evans for tlpsriod of time are in the record at

pages 623-639. Also, social worker notes from the Mcintosh Trail Community Se
Board are at pages 640-668 of the record.
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Plaintiff was markedly limited in her dity to: understand, remember, and carry o

detailed instructions; maintain attesrii and concentration for extended periods;
perform activities within a $®edule, maintain regulattandance, and be punctual;

sustain an ordinary routine without supgsron; complete a normal workweek without

interruptions from psychological symptoms; accept instruction and respond

appropriately to criticism; get along withworkers or peers without distracting them;

and set realistic goals and mgkans independently. [R601-03].

At the time Dr. Smith completed the evaluation form, Plaintiff was tak

Lexapro and Nistaril. [B03]. Dr. Smith found that Plaintiff was incapable of

tolerating low stress because her depi@n was easily exacerbated by change

ng

n

routine and her medical condition impacted her depression. [R604]. Dr. Smith

believed that Plaintiff woulte absent from work more than three times per month
that the limitations had applied since 1995. [R605].

Dr. Stone-Miller performed another p$ytogical evaluation of Plaintiff on
April 23, 2008. Plaintiff reported that shad conflicts with others over everything
when she worked. Her sonlped out a lot. Her sleepas disturbed, and she did ng
do anything for recreation. f®7]. She could not concentrate on television or movi

Plaintiff did not have a valid driver’'s license. Plaintiff did not do chores becaus
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stress. Plaintiff did not socialize withherrs and did not totate other people well.
[R608].

Stone-Miller observed that Plaintiff's bavior was immature and she spoke
a childish voice. Plaintiff had marginalgal skills, but she anmunicated clearly, was

cooperative, and establishedjood rapport. Plaintiff's ggch was simple, but was ;

52

n

normal rate and quantity. Plaintiffreood was dysthymic and she sobbed through

much of the interview. Plaintiff had veigéive symptoms. Plaintiff could not recall

four words after three minutes, and her long term memory was deficient. [R609].

Plaintiff's intelligence scores were adléovs: verbal 1Q of 59; full scale 1Q of

56; and performance 1Q of 60. Stone-Millexedned Plaintiff's test results to be an

accurate representation of her abilities. felend her motivation to be adequate. H

did not believe that Plairficould manage her bills ingendently due to her low test

scores. [R610].

Dr. Stone Miller diagnosed Plaintiffvith: (1) PTSD, panic disorder with
agoraphobia, and major depséve disorder, recurrent,aderate, in partial remission
on Axis I; (2) mild mental retardation @kxis Il; and (3) stroke and DIC on Axis Ill.
He added that Plaintiff's mood disordarwd intellectual and adaptive limitations wer

chronic [R611]. He noted that Plaintiff would: have difficulty understanding 4
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remembering simple instructioas evidenced by her testimgt be able to consistently
carry out simple instructions; not consisteitté/able to maintaiconcentration due to
frequent preoccupations; not be able to redqigropriately to dters due to paranoia;
not be able to adhere tdygical workday or week due #m inability to self-structure
and execute a daily routine; and havelgbems maintaining an acceptable pace ir
work setting because of her episodic panld.].|

Dr. Stone Miller completed a Medicab&ce Statement of Ability to Do Work-
Related Activities (Mental) form and found that Plaintiff's impairments woul

markedly restrict Plaintiff's ability tounderstand, remember, and carry out simp

instructions; make judgments on simple, wogkated decisions; and interact with thie

public. [R613-14]. Stone-Miller determingtiat Plaintiff's impairments would

extremely restrict her ability to: undémsd, remember, and carry out complex

instructions; and make judgments onmgex, work-related decisions. [R613].
Additionally, Dr. Stone-Miller found that Plaiiff was moderately limited in her ability
to: interact appropriately with supereis and co-workersna respond appropriately
to work situations and changes in the work setting. [R614].

On February 8, 2008, Dr. Neil Berryws®laintiff because of swelling, poppingj

catching, and instability symptoms inrhgght knee, which had been ongoing fq
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several months. [R619]. X-rays of thghi knee were normal, but Dr. Berry believe
that Plaintiff had a probable meniscal tear. [R620]. Following an MRI, Dr. Bg
determined on March 8, 2008atiPlaintiff had a chroniear of the anterior cruciate
ligament. He did not recommend surgery beeanf Plaintiff's previous stroke and
very sedentary lifestyle, but he instructed Rtiffito lose weight and exercise. Plaintif]
was not referred to physicalfapy, but she was given acet (pain reliever).1d.].

C. Evidentiary Hearing Testimony

At the July 29, 2008, ALJ hearing, Plafhtestified that she was 35 years old.

[R694]. Plaintiff had last worked in 2005, but she had to leave the job becau

problems with her pregnancy. [R695]. Rt#f completed special education classg

through the seventh grade, but she left school to have her first child. [R695-96].

Plaintiff did not leave her home too cihy and when she left the house, sk
usually went to Wal-Mart at 2:00 or 3:00ma.to avoid people. [R700]. Plaintiff did
not like the clutter, and she would leae store if there were too many peopl
[R709-10].

Plaintiff's oldest son was about to entellege, and her three year old daught
was in preschool. [R701]. Plaintiff prepdrbreakfast for her daughter, dressed h

and put her on the school bus. When Plaintd@isighter left for half the day, Plaintiff
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would sit around the house and think. [R70Rlaintiff or her son would prepare he
daughter’s lunch. Plaintiff cleaned the heusashed clothes, and washed dishes,
she also would instruct her son to do these chores if she did not feel like it. Ple
had a driver’s license, but she did not like to drive in traffic. [R702].

Plaintiff reported taking medication fdeg swelling, high blood pressure
asthma, depression, and sleep apn|i704-06]. Plaintiff would have difficulty
sleeping if she did not take her medication because she would think about he
[R707]. Plaintiff would not concentrate onrigs in which she was not interested. S
did not have any hobbies because ofsstre Plaintiff could comprehend readin
something if she re-read the document7Q8]. Plaintiff would have crying spells.
She reported being hard onrts®n, so that he would stay focused and do the ri
thing. Plaintiff reported that she did not have friends. [R709].

Plaintiff preferred to work by hersedind she would remain quiet and keep

herself if she worked in group of people. [R710]. Ater most recent job, she ha

worked in a warehouse and placed uniforms box. Plaintiff did not have problems

performing the job. Plaintiff could no loagdo the job because of the lifting. Sh

reported that she could only lift 10 pounaisd could walk no more than an hot
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because her legs bothered hgr711]. Plaintiff could not sit longer than 30 minute

because she had to keep her legs moving or elevated. [R712].

The vocational expert (“VEestified that Plaintiff's past work was as follows:

(1) a warehouse worker, which is medium and unskilled work; (2) dining rdg
attendant, which is medium and unskilledriydq3) daycare attedant, which is light
and semi-skilled work; and (4) small produassembler, which igght and unskilled
work. [R713]. The VE testified thaa hypothetical person with the following

characteristics could perform Plaintiff's pagirk as a parts assembler: Plaintiff's ag

education, and work profile; capable ofudl range of one and two step light work;

requirement of minimal contact with the public; and a need for a low st
environment. [R713-14]. The VE also testifthat such a person could perform oth
light, unskilled work, including house cleam garment bagger, and bobbin sorte
[R714]. The VE next testified that thesbés$ could be performed by an individual wit
the same profile as above along with tbdiaonal limitation of being able to interact
with coworkers only occasionally. [R714]. @NWE determined that an individual whq
also had to miss 4 days per month fodinal appointments could not perform theg

jobs. [R714-15].
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The VE testified that an individuatho needed close supervision could n
perform one and two step jobs. The VE liwaetermined that an individual with g
“marked” inability to perform simple, oner two step activities could not sustai
employment. An individual with a “markediability to follow simple instructions and
make simple decision also could not sustain employment. [R716].

. ALJ'S FINDINGS OF FACT
The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insured status requirements of
the Social Security Act through December 31, 2010.

2. The claimant has not engaged in substantial gainful
activity since January 1, 2006, the amended alleged
onset date (20 CFR 404.1520(b), 404.187keq,.
416.920(b) and 416.9°&t seq).

3. The claimant has the following severe impairments:
slipped disc by history, postoperative complications
from childbirth, depression, and learning disorder
(20 CFR 404.1520(c) and 416.920(c)).

4. The claimant does not have an impairment or
combination of impairments that meets or medically
equals one of the listed impairments in 20 CFR
Part 404, Subpart P, Appendix 1 (20 CFR
404.1520(d), 404.1525, 404.1526, 416.920(d),
416.925 and 416.926).
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10.

After careful consideration of the entire record, the
undersigned finds that the claimant has the residual
functional capacity to perform light work as defined
in 20 CFR 404.1567(b) and 416.967(c) except that she
is limited to 1-2 step tasks a low stress environment
with minimal contact with the general public.

The claimant is able to germ her past relevant work
as a small products assembler. (20 CFR 404.1565 and
416.965).

The claimant was born érebruary 23, 1973 and was
30 years old, which is fieed as a younger individual
age 18-49, on the alleged disability onset date
(20 CFR 404.1563 and 416.963).

The claimant has a marginal education and is able to
communicate in English (20 CFR 404.1564 and
416.964).

Transferability of job skills isot an issue in this case
because the claimant’s past relevant work is unskilled
(20 CFR 404.1568 and 416.968).

Even if the claimant were unable to perform her past
relevant work, there are jobs that exist in significant
numbers in the national economy that the claimant can
perform considering her age, education, work
experience, and residuairfctional capacity (20 CFR
404.1560(c), 404.1566, 416.960(c), and 416.966).
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11. The claimant has not been under a disability as
defined in the Social Sety Act from November 1,
2003 through the date of the decision (20 CFR
404.1520(g) and 416.920(Qq)).

[R15-23].

The ALJ explained that Plaintiff’'s mental impairment did not meet or equal a

listing at Step Three because although Plaintiff had marked difficulties in social

functioning, she only had mild restriotis with daily living and concentration
persistence or pace. [R17-18].

In making the RFC determination of light, simple work in a low stre

environment, the ALJ engagen the following analysis. He first noted Plaintiff's

history of musculoskeletal, psychologicahd pregnancy related impairments af
summarized the evidence from Dr. Stone-Mill@r, Shobha Rao, Lisa Saidi, treatmel

notes from the Mcintosh Trail CommunBervice Board, and the ALJ’s observatior

of Plaintiff during the hearing. [R19-20The ALJ then found that although Plaintiff's

Impairments could produce her alleged sympPlaintiff was not credible given he
appearance and statements at the hediR&f]. The ALJ then determined that certai

evidence suggesting a restrictive RFC were‘fubly credible” because of Plaintiff's
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appearance and testimony during the hearing. [R21]. Relying on Plaintiff's abili

care for an infant and delegaasks to her son, the ALJ also found that Dr. Sto

Miller’s opinion that Plaintiff could ngberform unskilled work was wrong given thg

“childcare is oftentimes both physigeand emotionally demanding.1d.]. The ALJ

finally articulated how he was weighingnaus pieces of evidence, finding specificall

that: (1) Dr. Stone-Miller's 2008 assessmesats given “less weight than his [2005

assessment”; (2) the opinions of Saidi, Afvans, and Dr. Smith were inconsistent

and hyperbolized Plaintiff's symptoms given the evidentiary record, Plainti

appearance, and the evidence of Plistcompetence in maintaining a home,

toddler, and sending her son to collegec #3) the opinion of Dr. Rao was given

“substantial weight.” Id.].

The ALJ then determined at Step fdbat Plaintiff could perform her pasi

ly to

ne-

—

—_

ff's

a

relevant work of a small products assembler based on the VE’s testimony. [R21].

Finally, the ALJ alternatively found at Stepdithat Plaintiff could perform other work

based on the VE's testimony that other jolese available for someone with Plaintiff's

RFC, age, and educationaldixground. The ALJ rejectedethypothetical that Plaintiff
posed to the VE because the limitations waoensistent with Plaintiff's prior work

history and were based on limitatidngm discredited evidence. [R22].
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IV. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substantialnfd activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expecteldhsd for a continuous period of not less thé
12 months.” 42 U.S.C. 88 423(d)(1)(Al382c(a)(3)(A). The impairment or
impairments must result from anatomigelychological, or physiological abnormalitie
which are demonstrable by medically accepted clinical or laboratory diagn
techniques and must be of such severigt the claimant is not only unable to d
previous work but cannot, considering aggcation, and worxperience, engage in
any other kind of substantigainful work that exists in the national econom
42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).

The burden of proof in a Social Security disability case is divided betweer
claimant and the Commissioner. The clainteedrs the primary burden of establishirn
the existence of a “disability” and tledore entitlement to disability benefits
See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
seqguential process to determine whetherdlaimant has met the burden of provin

disability. See20 C.F.R. 88§ 404.1520(a), 416.920[@20ughty v. Apfel245 F.3d 1274,
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1278 (11" Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (%1Cir. 1999).

The claimant must prove atep one that he is not umthking substantial gainful
activity. See20 C.F.R. 88 404.1520(a)(4)(i), 416.92)4¢)(i). At step two, the
claimant must prove that he is sufferiingm a severe impairnmé or combination of
impairments, which significantly limits &iability to perform basic work-related
activities. See20 C.F.R. 88 404.1520(a)(#)(416.920(a)(4)(ii). At step three, if the
impairment meets one of the listed impaintsan Appendix 1 t&ubpart P of Part 404
(Listing of Impairments), the claimantill be considered disabled withou
consideration of age, edumm and work experience. See 20 C.F.R.

88 404.1520(a)(4)(iii)), 416.920(a)(4)(iii). At step four, if the claimant is unable
prove the existence of a listed impairmentirhest prove that the impairment preven
performance of past relevant work.See 20 C.F.R. 88 404.1520(a)(4)(iv),
416.920(a)(4)(iv). At step five, the regutats direct the Commissioner to consider tl
claimant’s residual functional capacity, agelucation and past work experience
determine whether the claimardn perform other work ba&les past relevant work.
See20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v). The Commissioner
produce evidence that there is other work available in the national economy th

claimant has the capacity to perform. d@considered disabled, the claimant my
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prove an inability to perform thjebs that the Commissioner list®oughty 245 F.3d
at 1278 n.2.

If at any step in the sequence a clain@ant be found disabled or not disabled,
the sequential evaluation ceasesd further inquiry ends. See 20 C.F.R.
88 404.1520(a)(4), 416.920(a)(4). Despite ghdting of burdens at step five, the
overall burden rests on the claimant to pralat he is unable to engage in arly
substantial gainful activity tha&xists in the national economipoughty 245 F.3d at
1278 n.2;Boyd v. Heckler704 F.2d 1207, 1209 (1Lir. 1983).
V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial of Social Security benefits
by the Commissioner. Judicial reviewtbe administrative decision addresses three

guestions: (1) whether the proper legahdtads were applied; (2) whether there was

—

substantial evidence to support the finding&of; and (3) whether the findings of fag
resolved the crucial issuebields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980).
This Court may not decide the facts anew, reweigh the evidence, or substitute it
judgment for that of the Commissionerlf substantial evidence supports the
Commissioner’s factual findings and tl@mmissioner applies the proper legal

standards, the Commissionetitsdings are conclusivelLewis v. Callahanl125 F.3d
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1436, 1439-40 (1M Cir. 1997);Barnes v. Sullivan932 F.2d 1356, 1358 (1LCir.
1991); Martin v. Sullivan 894 F.2d 1520, 1529 (1Cir. 1990);Walker v. Bowen
826 F.2d 996, 999 (¥1Cir. 1987);Hillsman v. Bowen804 F.2d 1179, 1180 (1 Tir.
1986);Bloodsworth v. Heckler703 F.2d 1233, 1239 (£ LCir. 1983).

“Substantial evidence” means motban a scintilla, but less than 3

preponderance. It means such releeardence as a reasonable mind might accept

adequate to support a conclusion and it rbestnough to justify a refusal to direct
verdict were the case before a jurRRichardson v. Peralest02 U.S. 389 (1971);
Hillsman, 804 F.2d at 118@loodsworth 703 F.2d at 1239. “In determining whethg
substantial evidence exists, [the Court] mustv the record as a whole, taking int
account evidence favorable as well as vofable to the [Commissioner’s] decision.
Chester v. Bowery92 F.2d 129, 131 (T'ICir. 1986). Even wherthere is substantial
evidence to the contrary of the ALJ’s finds, the ALJ decision will not be overturne

where “there is substantially suppodievidence” of the ALJ’s decisiorBarron v.

Sullivan 924 F.2d 227, 230 (Y1Cir. 1991). In contrast, review of the ALJ'$

application of legal principles is plenafyoote v. Chater67 F.3d 1553, 1558 (T Tir.

1995);Walker, 826 F.2d at 999.
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VI. CLAIMS OF ERROR

Plaintiff argues that the ALJ committéuke following three errors: (1) the ALJ
failed to weigh or properly euate the opinions of the examining and treating expe
(2) the ALJ failed to comply withSocial Security Ruling (“SSR*)82-62 in
determining whether Plaintiff could performer past relevant work; and (3) the AL
failed to provide a complete residuainttional capacity (“RFC”) determination
[SeeDoc. 11 at 1]. The Court digsses these claimed errors below.

A. Medical Opinions

Plaintiff argues that the ALJ erred insteibing the weight he gave to the 200
assessment by Dr. Stone-Miller. [Doc. 113t14]. He also contends that the AL
erred in giving more weight to D6tone Miller's 2005 assessment over the 20
assessment because: (1) the two were significantly different; and (2) the

malingering issue from 2005 was resohN®d2008 with Plaintiff's record of mental

9 “Social Security Rulings are agenaylings published under the authorit)
of the Commissioner of Social Securdaynd are binding on all components of th
Administration.” Miller v. Comm’r of Soc. Sec246 Fed. Appx. 660, 662 (1Lir.
2007) (quotingSullivan v. Zebley493 U.S. 521, 530 n.9 (19903ke als®0 C.F.R.
8 402.35(b)(1) (noting that Social SecuiiRylings “are binding on all components @
the Social Security Adminisdtion”). These rulings are not binding, however, on t
federal courtgd., but they are entitled to deferensee Fair v. Shalalé37 F.3d 1466,
1469 (11" Cir. 1994).
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health treatment.ld. at 14-15]. Plaintiff also argues that the ALJ improperly reject

the opinions of the other treating mentahhh professionals, which were consistent

with the mental health records aridk. Stone-Miller's assessments, becaus

ed

(1) Plaintiff's credibility is not a valid reason for discounting medical opiniofs;

(2) Plaintiff's weight loss does not explain htve expert opinions were flawed; (3) the
ALJ’s speculation based on Plaintiff's appsare at the hearing is an improper basis

to reject an opinion; (4) the ALJ misrepattelaintiff's hearing testimony; and (5) the

ALJ could not rely on Plairifis delegation of responsibility, Plaintiff’'s son’s plans t
go to college or Plaintiff’'s ability to cafer a child as bases for finding Plaintiff no
disabled. [d. at 15-17].

The Commissioner responds that the ALJ properly rejected medical opin

[Doc. 13 at 4-12]. First, the Commissionentends that the ALJ properly gave

Dr. Stone-Miller's 2005 report more weigtitan the 2008 report because: (1) both

opinions were not due deference given thaly came from a consulting doctor; an|
(2) the 2005 report documented evidence of possible malingelihgt 4-5]. Second,
the Commissioner contends that the JAproperly rejected Dr. Stone-Miller’s
2008 opinion because: (1) the 2008 repors weconsistent with the 2005 repor

regarding the malingering issue; (2)amtiff's hearing testimony contradictec
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statements made to Dr. Stone-Miller2B808, thereby allowing the ALJ to find tha
Plaintiff’'s presentation to Dr. Stone-Miller was not credible; and (3) Plaintiff's |
skills of preparing bottles, sending a sorctdlege, and delegating tasks to her st
contradicted Dr. Stone-Miller’s finding thRtaintiff could not perform unskilled work.
[Id. at 6-9]. Third, the Commissioner arguesttfhe ALJ was not required to give an
weight to the opinions of nurses and sowatkers at the Clayton and Henry Count
community health centers, especiatijven the ALJ's finding that they were
inconsistent, hyperbolized, and contradicted by other record evidddcat J0-11].

The Commissioner also argues that these opgwvere inconsistemtith other record

evidence as follows: (1) the evidence demaistt that Plaintiff’'s highest GAF score

for 2005 was 70, not 55, as Saieported; (2) state agency psychologist Michael Car|

found insufficient evidence of an impaient in October 2005; (3) state ageng

psychologist Celine Payne-Gair found instifnt evidence of an impairment ir
January 2006; (4) the marked limitatioos Evans and Dr. Smith that supposed
existed since 1995 was contradicted by Plaintiff's ability to work after 1995;
(5) Plaintiff's appearanceat the hearing contradicted the mental hea

opinions. [d.at 11-12].
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Plaintiff replies by first noting that D6tone-Miller’s referece to malingering
was not supported by the 2005 report becdsmme-Miller determined that hig
evaluation had an adequate levevalidity. [Doc. 14 at 12]. She next contends tha
there was no inconsisteniogtween the 2005 and 2008 rep@oessides the malingering
comment) and that the longitudinal history downted Plaintiff's mental health statu
and removed malingering concerngd. pt 2]. Plaintiff asserts that the Court cann
evaluate how the ALJ complied with tiséatutory and regulatory requirements i
choosing the 2005 opinion over the 2008 opinidd. dt 2-3]. Plaintiff further argues
that the ALJ should have observed that dipinions by the nurses and social worke
were consistent with D&tone Miller's 2008 opinion.Idl. at 3]. Plaintiff contends that
the Commissioner’s reliance on consultative opinions constitute impermpsssbleoc
rationalizations because the ALJ did not rely on these opiniddsat[4]. Finally,
Plaintiff reiterates that the ALJ’s cdmsions stemming from Plaintiff's hearing
testimony is mere speculation upon whicé £LJ cannot rely in making a disability
determination. If. at 4-5].

The ALJ must consider all medical apns in the case record. 20 C.F.R
88 404.1527(b), 416.927(b), (d). Medical opinions are statements “that re

judgments about the nature and severitjtlod claimant’s] impairment(s), including
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[the claimant’'s] symptoms, diagnosis, and prognosis, what [the claimant] can st

Il do

despite impairments, and [the claimant's] physical and mental restrictions.”

Id. 88 404.1527(a)(2), 416.927(a)(2). TheJAtonsiders the following factors in
weighing medical opinions: (1) the examining relationship; (2) the treatn

relationship; (3) the supportability of tle@inion; (4) the consistency of the opinio

with the record; (5) the specializatioof the source; and (6) other factors.

Id. 88 404.1527(d)(1)-(6), 416.927(1)-(8). “The [ALJ] may reject any medical
opinion if the evidence supports a contrary findingeémp v. Astrue308 Fed. Appx.
423, 427-28 (1" Cir. 2009) (citingSryock v. Heckler764 F.2d 834, 835 (T1Cir.

1985)). In rejecting a medical opiniothe ALJ may consider “the claimant’s
appearance and demeanoridgrthe hearing,” but the “ALJ must not impose h

observations in lieu of a considematiof the medical evidence presentebtllorris v.

Heckler 760 F.2d 1154, 1158 (4 LCir. 1985). Thus, an ALJ may not substitute hjis

own medical opinion for those of the medical expert®avis v. Barnhart

10 These same factors are also uiseevaluating opinions by sources wh
are not acceptable medical sources suchuase practitioners and licensed clinic:
social workers.SeeSSR 06-03p. The Commissionest@ncluded that “[o]pinions
from [nurse practitioners, physician assistaatad licensed clinical social workers]
who are not technically deemed ‘acceptablkedical sources’ . . . are important an
should be evaluated on key issues sudmpairment severitand functional effects,
along with the other relevant evidence in the fil&d’
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377 F. Supp. 2d 1160, 116M.D. Ala. 2005) (citingMarbury v. Sullivan957 F.2d

837, 840-41 (11 Cir.1992) (Johnson, J. concurring)).

The Court concludes that the ALJproperly weighed the medical opinion

evidence because he substituted his own opfoiaihose of the medical experts. The

explicit example of this substitution in the ALJ decision is found by the follow
statement:
It appears that [Plaintiff's] wght loss may have ameliorated her
depression, as she demonstrated giossof depression, closely followed
the proceedings with clear understangdiand appeared quite capable of
dealing with her affairs.
[R20]. This statement reflects the ALJ’s attempt at “diagnosing” Plaintiff's mel
health. As far as the Court is awares &LJ is not trained inliagnosing depression
evaluating the severity of depressionidantifying the warning signs for depressior
so it is unclear how the ALJ can assert thiaight loss and Plaintiff's demeanor at &
hour long hearing are indicative of whether thepression had ametaied. The Court

Is unaware of any medical eeidce in the record that suppdtiss finding. As a result,

the ALJ’s “diagnosis” reflects the use 6fsit and squirm’ jurisprudence” that is

1 For opinions on issues reservedtfte Commissioner, the ALJ consider

these opinions, but they are not giveany special deference. 20 C.F.R.

§8 404.1527(e)(2)-(3), 416.927(e)(2)-(3).
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prohibited by the Eleventh Circuit. Under this sit and squirm analysis, “an Alldo

is not a medical expewill subjectively arrive at an indeof traits which he expects the

claimant to manifest at the hearing. Iéttlaimant falls short of the index, the clair
is denied.” Freeman v. Schweike681 F.2d 727, 731 (T1Cir. 1982) (emphasis
added):?

Here, the ALJ clearly developed an ird# criteria for depression (including
weight loss/gain, comprehension, and ability to deal with affairs) and found

Plaintiff did not meet the criteria on this listhis is a classic example of sit and squir

12 Although the sit and squirm anailyswas developk in relation to

determining whether Plaintiff was sufferingifingpain, courts have applied the analys

to mental impairmentsSeeHobbs v. AstrueNo. 1:07-cv-1099, 2008 WL 2874374, *5%

n.7 (M.D. Ala. July 24, 2008);McPhadden v. Astrye No. 1:07-cv-15,
2007 WL 4403210, *12 (N.D. Fla. Dec. 12, 200R)atts v. HecklemMNo. 1:83-cv-445,
1984 WL 62853, *2 (N.D. Ga. Ma6, 1984) (O’Kelley, J.).

13 The ALJ’s use of such decisionmaking methodology is improper becs:

will not only result in unreliable conclusions when observing claimants
with honest intentions, but may encourage claimants to manufacture
convincing observable manifestations of [mental illness] or, worse yet,
discourage them from exercising the tighappear before an [ALJ] for
fear that they may not apar to the unexpert eyelte as bad as they feel.

Id. (quotingTyler v. Weinberger09 F. Supp. 776, 789 (E.D. Va. 1976)).
38
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jurisprudence that is not tolerat&dAs a result, the Commissioner’s decision must
remanded. Although this conclusion providesufficient basis to remand the case, t
undersigned will evaluate the ALJ’s treatment of the medical opinions because

are other problems with the ALJ’s analysis of these opinions.

The ALJ’s decision to provide mowveeight to the 2005 opinion by Stone-Miller

is not supported by substantial evidence.tFirdoes not appear that the ALJ used the

be

ther

factors for weighing medical opinions outlined in 20 C.F.R. 88 404.1527(d)(1)4(6),

416.927(1)-(6) in choosing to give the 20@port more weight than the 2008 repor

The sole basis for giving more weight apsetarbe the proximity of the report to thg

amended onset date of disabilitseR21]. The proximity to the onset date is not one

of the factors listed in the regulations feeighing medical opinions, and the Court has

found no case law that has found proximity te tmset date as a persuasive factor

weighing medical opinions where both opinions were made after the onsét date|

14 The undersigned recognizes thatAiel qualified his observations from

the hearing by stating that “the hearirgg short-lived andcannot be deemed g
conclusive indicator of the claimantverall intellectual ability or psychologica
fitness on a day-to-day basi$R20]. The ALJ’'s decisiobelies this statement becaus
the ALJ has not and cannot point to any medical record evidence to suppo
conclusions.

15 The Court has found case law indicatingt a medical opinion prior to the

onset date will be given less weiglBee, e.gHeppell-Libsansky v. Comm’r of Soa.

39

:—I-

132

in

|

e
rt hi




AO 72A
(Rev.8/8
2)

Also, this focus on proximity to the onsktte ignores the rembevidence of the
similarities between the 2008 report and the 2005 report. Both reports diagr
Plaintiff with PTSD, generalized anxietyanic disorder with agoraphobia, and majq
depressive disorder, moderate. [R272,'§11Also, the 2005 report suggested thi
Plaintiff might have difficulty with undestanding, remembering, and carrying ol
simple instructions, sustaining concenwatirelating to others, adhering to a typic:
workday or workweek, and maintaining acceptable work pace. [R273]. The 20(
report confirmed these impressions because Stone-Miller found that Plaintiff W
have difficulty understanding and remenibgr simple instructions, maintaining
concentration, relating tolwérs, adhering to a workdayworkweek, and maintaining

an acceptable pace at woflR611]. The only significandifference between the two

)8

ould

reports is the question about malingering ¢he absence of test results from the 2005

report, but the omission of malingering from the 2008 report does not undermin

Sec, 170 Fed. Appx. 693, 698 (1 Cir. 2006) (noting it approfate to give less weight
to treating physician where he only salaintiff twice after onset datePayne v.
Comm’r of Soc. Sec. AdmiNo. 97-cv-4578, 1998 W808616, *5 (E.D. Pa. Nov. 23,
1998) (noting that opinion might properly tsregarded where it was made two yeg
prior to the onset date). This cas® ldoes not support, however, a conclusion th
proximity to the onset date entitles an opinion to greater weight.

16 The 2008 report added a mild mentaardation diagnosis and indicatec
however, that Plaintiff's depressive dider was in partial remission. [R611].
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To the extent that the ALJ found madiering based on the 20@#port, the report
does not support this finding and insteadstitutes a misreading of the 2005 repoft.

Stone-Miller found that the following factors “raise[d] the issue of malingerin

©

Plaintiff's report of no benefits from magdtion, her endorsement of almost evefy
symptom of mental iliness, her inabilitypoovide basic information about education
or work history, her extreme emotional stéiey, refusal to comple standardized tests
her lack of recent mental health treatnreebrds, and her lack of corroboration from
other sources. [R273]. This was notalfng, however, of malingering because Stone-
Miller determined that despite the problemh motivation and task persistence during
the evaluation, the “general consistencyoasrthe available sources of information
indicat[ed] an adequate levadlvalidity for th[e] evaluatiori. [R272]. As aresult, the
ALJ could not give greater weight tbe 2005 report based on a conclusion that
Plaintiff was malingering because there was no finding on this issue.

Additionally, the medical evidexe following the 2005 report does ng

—+

demonstrate that Plaintiff was malingerinthis evidence indicatakat Plaintiff was
prescribed and taking anxieiynd depression medicationsegR271, 291, 297, 331,
421, 545, 603], engaged in mental health therapy since Z##k 329, 347-61, 623-

39], and was diagnosed by mealiand other sources with similar mental impairments
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and found to have similar limitationsgeR327, 598-99, 601-03]. Based on these
factors, the Court concludes that the Alrgd in evaluating the opinions of Dr. Stong
Miller.

Besides these problems with evaluating Stone-Miller’s opinions, the undersi
concludes that the ALJ erred in evalagtthe opinions from the county mental heal
professionals. These opinions fall imieo categories - - acceptable medical opinio
(Dr. Smith) and non-acceptable medical source opinions (Nurse Evans and §
Worker Saidi). The ALJ did not give theespinions weight because he believed th
they were hyperbolized, not consistenithwthe evidentiary record, contradicteg

Plaintiff's appearance at the hearing, aoatradicted the indicia of competence i

17 As an additional note, the Court obses that the ALJ gave selective an

inconsistent weight to the 2005 reportapgort the RFC finding. In the decision, th
ALJ stated that “[a]t the hearing, the oant’s attorney cited Exhibit[] 5F . . . in
support of a more restrictive [RFC] thabwd preclude the performance of substant
gainful activity,” but the ALJound that Exhibit 5F was “not considered fully credib
in contrast to the claimant’s appearanod testimony during the hearing.” [R21]. A
review of the record demonstrates tBahibit 5F is Stone-Mler's 2005 report. $ee

R269-73]. Thus, the ALJ’s decision has bgithren weight to the 2005 report and give
little weight to the same report. Ti&ourt does not understand this inconsistg
reliance on the same report, and the ALS hat explained the aonsistency. This
further undermines the ALJ’'s decisiorbeeMcKoy v. Astrug No. 4:08-cv-2329,

2009 WL 2782457, *11 (D.S.C. Aug. 28, 200®9equiring the ALJ to provide an
explanation for how ALJ consaded and resolved inconsistent use of medical opinia
Zappia v. AstrueNo. 08-cv-3107, 2009 WL 424561, *6 (C.D. lll. Feb. 19, 2009).

42

oned
h
NS
5OCIE
at

)

d

al
e

P

N
nt

n);




maintaining a home, a toddler, and sendirgsba to college. [R21]. The undersigned
agrees with the ALJ that the evidence dot support the conclusion by Evans and Dr.

Smith that Plaintiff had disabling pdyalogical limitations since 1995, [R605], giver

—

Plaintiff’'s work history between 1995 and 200&¢R80]. However, this is the only]
instance in which the Court agrees vitie ALJ because substantial evidence does pot
support his other findings.

First, the ALJ’s reliance on the demeaafiPlaintiff at the hearing was impropef
sit and squirm analysis asdussed above. Second, thigletiary record supports the
conclusions of these other sources, conttarthe ALJ’'s statement. These sourge

opinions made diagnoses of depressind found Plaintiff had anxietgdeR327, 329,

=

405, 421, 598], and prescribed medicatifamghese conditions, [R367, 392, 394, 42
603]. These findings were consistent vilik other evidence ihe record, including

the 2005 report from Stone-Miller to whithe ALJ gave some weightS¢eR272]*®

18 The only inconsistent evidence dhe two state agency non-consulting
opinions from the Octob@005 and January 20064eR274-86, 298-308]. Although
the ALJ was required to consider these opinieas20 C.F.R. 8§ 404.1527(f), there i$
no indication in his decision that he dahntrary to the Commissioner’s argument {o
the Court. $eeDoc. 13 at 11-12]. If the ALJ habnsidered these opinions, he would
have had to also explain the weightagi to the opinions in his decisio8ee20 C.F.R.
8 404.1527(f)(2)(ii)). The ALJ’'s decision is sikeas to these opions. As such, the
Court finds the Commissioner’s argumenb&impermissible post hoc reasoning, O
alternatively, if the ALJ did rely on thespinions, he erred by failing to properly appl

‘(F
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These sources also found simllaritations as Stone-Miller.JompareR273, 613-14
with R408-10, 601-03].

Third, the ALJ’s findings of Plaintiff’'s “indicia of competence” do not servg a
basis for discrediting the other opiniomalthough the hearing testimony revealed that
Plaintiff’'s son would be enrolling in college, the hearing evidence did not show that the
son was in college or th&aintiff had any role in sending her son to college. The
Court is not clear how the following testimony reveals that Plaintiff was sending her
son to college:

Q Does your older son still go to school?

A Actually he’s about to go to Ashford University.

Q Okay. Is that in this area? | don’t know.

A Dunwoody, | think it's Dunwoody.

[R701]. First, it does not demonstrate thaififf's son was actually in college, which
the ALJ recognized at the hearing (thoughindtite decision) whehe commented that

“You said [your son’s] going to, to Ashfondthe fall.” [R702]. Second, the testimony

the regulations. Also, these two opinions weeale before Plaintiff's treatment at the
Clayton and Henry County centers andri&-Miller's 2008 report and contradict the
findings of every other source that examined Plaintiff. These non-examining reports
are therefore do not constitute substantial evidence in support of the ALJ.

U
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does not provide any insight into Plaintiffe in her son going to college. Therefors
there is no evidence supporting the ALJ’s conclusion that Plaintiff “testified that
son is now a student at Ashford University” and that she was “sending [hin
college.” [R21].

As for the other two “indicia of congbence” - - caring for an infant anc
delegating duties - - these indicia are natlemnce that contradicts the opinions of th
other sources. Again, the ALJ was to adasthe following factors in weighing the
opinion evidence:

» How long the source has known how frequently the source has seen
the individual,

* How consistent the opinion is with other evidence;

* The degree to which the sourceqmesrelevant evidence to support an
opinion;

* How well the source explains the opinion;

* Whether the source has a speca@itsirea of expertise related to the
individual’'s impairment(s); and

* Any other factors that tend to support or refute the opinion.
SSR 06-03p, 2006 WL 2329939 at *4-8¢e also20 C.F.R. 88 404.1527(d),

416.927(d). The ALJ’s indiciaf competence do not make this list. Federal coU
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have indicated, however, that a claimadggy living activities, including maintaining
a home and caring for a child, may constitine sort of “otheevidence” that can be
used to give less weight to a medical opinfibithe Court concludes, however, that th

indicia of competence cited by the ALJ in this case do not provide a substantial

for rejecting the medical source opinionsdlivhich are consistent in their findings|.

There is no record evidence showing that child rearing and child instruction
transferrable skills to theorkplace or that they undermine the limitations and opinig
found by the medical sources. Also, Plaintiffitiged that her son assisted with theg

duties, [R702], a statement on whicle tALJ did not make a credibility finding.

Further, the ALJ never described hdle medical opinions or limitations were

contradicted by the “indicia of competericg the Court cannot determine why chil

19 SeeRollins v. Massanayi261 F.3d 853, 856 {9Cir. 2001) (affirming
decision to reject statemelttg treating physician becausater alia, “the restrictions
appear[ed] to be inconsistentith the level of activity tht [claimant] engaged in by
maintaining a household and raisimgo young children, with no significant
assistance”)Schneeberg v. Astru€69 F. Supp. 2d 946, 956 (W.D. Wis. 200¢
(appearing to criticize the ALJ for “notedtifying what it was about plaintiff's ability
to care for her children and perform househaéigdhat he perceived to be inconsiste

with [treating doctor’s] limitations,” but leg satisfied that the ALJ applied the

regulation properly based on treatment natesother medical evidence to support tf
ALJ’s conclusions)Carvey v. AstrugNo. 6-cv-737, 2009 WL 3199215, *7 (N.D.N.Y
Sept. 30, 2009) (declining to give conlirg weight to doctor’'s opinions where
plaintiff's testimony of activities contradicted evidence).
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rearing permitted the ALJ to give lessiglg to the 2008 Stone-Miller report or to

Dr. Smith’s opinior?® Finally, there are no medical opinions in the record to support

the ALJ’'s findings, so the indicia of competence by themselves do not constitute

substantial evidence without some elati@mn by the ALJ about how these indicia
undermine the medical opinions. Cf. Evans v. Astrye No. 5:08-cv-181,
2009 WL 3189180, *4-6 (M.D. Ga. Sept. 38009) (concluding that substantial
evidence supported ALJ's RFC finding where ALJ found: (1) plaintiff's testimgny
about depression and anxietyagks was not credible becguplaintiff cared for two
small children as a single mi@r, was able to drive, and was able to do grocery
shopping; (2) the medical opinions and tmeamt records supported the RFC; and

(3) other evidence supported the RFC).

Accordingly, the Court concludes thithe ALJ erred in evaluating the medica

opinions in this case. As a result, the CREMANDS the case to the Commissionef.

=

20 For instance, Plaintiff testified thahe got her youngest child ready fqg
school. [R701]. This testimony of child reay may have entitled &hALJ to reject the
various opinions about Plaintiff's inability to keep a schedu&eeR273, 408, 601,
611]. The ALJ does not explain his reliancaRaintiff's child rearing in this manner
when rejecting other opiniongdeR21], and the Court will not make such a finding
for the ALJ.
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B. Past Relevant Work and Social Security Ruling 82-62

Plaintiff contends that the ALJ erred fagding that Plaintiff had past relevant
work experience as a small products assengleause there is ewidence that the job
was either substantial or gainful. [Ddd. at 18-19]. Additionally, Plaintiff argues that
even if the assembler job constituted pastk, the ALJ did not comply with Social
Security Ruling 82-62 because he did compare Plaintiff's RFC with the physica
and mental demands of the assembler posititzh.af 18].

The Commissioner contends that Plairdii not meet her burden of showing

L4

that the assembler position was not paktvent work. [Doc. 13 at 21-22]. The

Commissioner also argues that evidence shows that Plaintiff could perform the

assembler position.ld. at 22-23]. The Commissioner alternatively argues that eyen

if the assembler job were nadist relevant work or that Plaintiff could not perform it,

the error would be harmless because the ALJ made an alternate finding that Plaintif

could perform other work.Iq. at 23-24].

Plaintiff replies that she has met her burdéshowing that her past work did ngt
include an assembler position because theiregs record does not show that the jgb
Is substantial or gainful. [Doc. 14 at Flaintiff also argues that the VE considerad

short term jobs as past relevant work beeshe listed Plaintiff's daycare attendant jgb
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as past work despite Plaintiff'sstamony that it was a summer jobld[at 5-6].
Plaintiff finally argues that the ALJ impperly compared hiRFC with the physical

and mental demands of Plaintiff's past world. gt 7].

A claimant has the burden of showingtltertain work experience is not past

relevant work.Barnes 932 F.2d at 1359. Past relevaatrk is “work that [a claimant
has] done within the past 15 years, thas wabstantial gainful &eity, and that lasted

long enough for [claimant] to lemrto do it.” 20 C.F.R. 88 404.1560(b)(1)

416.960(b)(1). Thus, pasiegant work exists when tee conditions are met: (1) the

work was recenti.e., it occurred within 15 years; \2he work was of sufficient
duration,i.e., the claimant had enough time to learn the skills needed for ave
performance in the job; and (3) the work constituted substantial gainful acti

SSR 82-62see als@0 C.F.R. 88 404.1560(b)(1), 416.96Q1H. Work is substantial

if the work activity “involves doing significant physical or mental activities.

20 C.F.R. 88 404.1572(a), 416.972(a). Worgasful if it is done for pay or profit.
Id. 88 404.1572(b), 416.972(b). Generally, the following monthly earnings will
result in a finding of substantial gainfultexty: (1) earnings less than or equal to $50
per month between January 128@ June 1999; (2) earninigss than or equal to $70(

per month between July 1999 and Decend®€0; (3) earnings less than or equal
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$740 per month in 2001; (4) earnings lestr equal to $780 per month in 2002;

(5) earnings less than or equal to $800menth in 2003; (6) earnings less than or

equal to $810 per month in 2004; and (7nesgs less than or equal to $830 in 200

See20 C.F.R. §8§ 404.1574(b)(2)(i), (.

“Any case requiring consideration of [past relevant work] will contain enough

information on past work to permit a decisemto the individual’s ability to return to
such past work (or to do other work).” S8R62. A claimant’s statements about h
past relevant work “are generally sufficidar determining the skill level, exertiona
demands and nonexertional demands of swark.” Adequatelocumentation of past
work is to be obtained from the claimant, employer or other source and incly
(1) factual information about work denws that affect a claimant’s medically
established limitations; (2) taled information about the past work requiremen
including strength, endurance, manipulatareg mental demands; and (3) informatig

about job titles, dates ofgwiously performed work, compensation rate, the knowlec

21

20 C.F.R. § 404.1574(b)(2)(ii))(B)e., “multiplying $700 by the ratio of the nationa
average wage index for the year 2 calerygars before the year for which the amou
is being calculated to the national averaggye index for 1998.” The Social Securit
Administration lists the yearly national average wage index online
http://www.ssa.gov/OACT/COLA/AWI.html (last visited 5/27/2010).
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required, the extent of supervision, and the description of tasks and tools jusec
SeeSSR 82-62.
Since the case must be remanded basdde ALJ’s improper evaluation of the
medical opinions in this case, the Court aBR&MANDS the case for the
Commissioner to reevaluate whether Plaintjffiisas a parts agsbler constitutes past
relevant work. Plaintiff’'s earning statemt shows that she met the monthly earnings
criteria under 20 C.F.R. 8§ 404.1574(b)(2) for the years 1998 and 2002-2205.
[SeeR80]. The evidence shows that Plaintiff's primary work was through tgmp
agencies. $eeR82-87, 697-98]. Plaintiff indicated that some of the temp jobs were
longer term, [R698], which led to the follomg exchange at the evidentiary hearing:
Q Okay. And as far as the tempagrgobs were any of them focused
in any, any specific area or wagust whatever they happen they
need people at that point - -

A It was, some of it was just focusing one certain area.

Q Okay. And what were those, to the extent you recall what were
those?

A | worked at this safe company where they specialize in safes, you
know, that you see in Wal-Mart and stuff.
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A Where you have to put the locad stuff on them and clean them

and send them through.

[R699]. The VE then testified that Plaffis past relevant work included parts
assembler. [R713]. Thus, there is sa@w&lence that this parts assembler positi
might constitute past relevant work. Hoxee, there is no evidence when this woi
occurred, so it is not possible to detne whether the work meets the earning
requirements for past work under § 404.1574@&lthough Plaintiff may be to blame
for the lack of evidence on this isstighe Court concludes that given the need
remand the case for the Commissionerrd¢eevaluate the medical opinions, th
Commissioner should also re-examine omaad Plaintiff's past relevant work,

including the determination that her pastkvimcluded a job as a parts assembler.

22 SeeBarnes 932 F.2d at 1359 (“[Plaintiff] offered no evidence at the
hearing to rebut the [ ] reasonable deterinomethat she was able to perform her past

relevant work . . . .").
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C. Residual Functional Capactty

Plaintiff argues that the ALJ erred in faufating the RFC for Plaintiff. [Doc. 11

at 19-22]. First, Plaintiff contends thitie ALJ did not explain his finding that shg

could perform light work through a natiree discussion as tthow the evidence
supports this conclusionldf at 19]. Second, Plaintiisserts that evidence does n
support a finding that Plaintiff could perform light workd.[at 20-21]. Third, Plaintiff
contends that the ALJ erred by evaluating her mental limitatiddsat[21-22].

The Commissioner first responds that the ALJ's RFC determination

supported by the substantial evidenceodD13 at 13-15]. The Commissioner next

argues that the physical RF@sidered Plaintiff’'s subjéiwe complaints and ACL tear
diagnosis. Id. at 15-17]. The Commissioner finaldygues that themental RFC was
supported by substantial evidencéd. pt 17-20].

Plaintiff replies that her testimony abowuflking and sitting is not consisten
with a finding that she could do light work. [Doc. 14 at 7-8]. Plaintiff also notes

Dr. Rao’s opinion does not support a finding of light world. &t 8]. Plaintiff also

23 If a plaintiff does not meet or equal a Listing, the ALJ determines

plaintiff's residual funconal capacity (“RFC”). 20 C.F.R. 88 404.1520(e), 416.920(
The RFC “is the most [a claimant] catillslo despite [his] limitations.” 20 C.F.R.

88 404.1545(a), 416.945(a). The ALJ is respmador assessing the RFC. 20 C.F.R.

§8 404.1546(c), 416.946(c).
53
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contends that the Commissioner ignoreer diagnoses of panic disorder wit
agoraphobia and PTSD and thatiting interactions with the public did not resolve th

issue of interactions with coworkersld.[at 9-10]. Finally, Plaintiff asserts tha

limitations caused by difficulties dealing witress should be evaluated when there are

exertional limitations as well as nonexertional onég. dt 10].

The Court concludes that the Commissiosteould reconsider Plaintiff's RFC
on remand. In making the RFC determinatitine ALJ examinesll of the relevant
medical and other evidence. 20F@QR. 88 404.1545(a)(3), 416.945(a)(8ge also
Social Security Ruling (“SSR”) 96-8p.his, the ALJ must consider medical opinior

in evaluating the RFC and witlonsider any statemerdbout what the claimant car

stil do and descriptions and observatioabout the claimant's impairments|

See20 C.F.R. 88 404.1527(b), 416.927(b), 404.1&843( 416.945(a)(3). Since the
ALJ erred in evaluating the medical opinionshis case, it follows that the ALJ madi
his RFC determination without properly considering the medical opinions. As are
the Court alsSlREMANDS the case for the Commissioner to re-evaluate Plaintif

RFC.
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VIIl. CONCLUSION

For the aforementioned reasons, the CREHVERSESthe final decision of the

Commissioner anBEMANDS the case for further proceedings consistent with t

opinion. The Clerk iDIRECTED to enter final judgment in Plaintiff's favor.

IT IS SO ORDERED and DIRECTED, this the 2% day of May, 2010.

ALAN J. BAVERMAN
UNITED STATES MAGISTRATE JUDGE
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