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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

YVETTE MITCHELL,
Plaintiff,
: CIVIL ACTION FILE NO.
V. : 1:09-CV-02026-AJB
MICHAEL J. ASTRUE,
Commissioner of Social
Security Administration,

Defendant.

ORDER' AND MEMORANDUM OPINION

Plaintiff, Yvette Mitchell, (“Plaintiff’), brought this action pursuant to § 205(g)
of the Social Security Acg2 U.S.C. 8§ 405(g), to obtain judicial review of the final
decision of the Commissioner of eh Social Security Administration
(“the Commissioner”) denying her applican for disability insurance benefits

(“DIB”). ? Because Plaintiff alleged an onskite of April 20, 2003, and was last

! The parties have consented tce tlxercise of jurisdiction by the

undersigned pursuant to 28 U.S.C. § 636(c) aad R.Civ. P. 73. BeeDkt. Entries
dated 7/27/2009]. Therefore, this Order constitutes a final Order of the Court.

2 Title Il of the Social Security Act prides for federal disability insurance

benefits (hereinafter “DIB”). 42 U.S.C. § 481iseq Title XVI of the Social Security
Act, 42 U.S.C. § 138%t seq, provides for supplemental seity income benefits for
the disabled (hereinafter “SSI”). Title X\¢laims are not tied to the attainment of [a
particular period of insurance disabilitiRaxter v. Schweikeb38 F. Supp. 343, 350
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insured through June 30, 2004 tlesolution of Plaintiff's disability application should

have been concerned with whether Rlffiwas disabled between April 2003 and Jur|

2004. Unfortunately, the ALJ lmv and the parties on appeabstly have treated this

case as one for supplemental securitpebiés, which is not tied to a period of

disability. Seenote 2supra This creates problems for the Court in evaluating

Plaintiff's arguments on appeal since many of them are irrelevant to the period
Plaintiff was insured. Ultimately, the Court concludes that Plaintiff has raised al
viable claims of error and thereforREVERSES AND REMANDS the
Commissioner’s final decision for the reasdiscussed below. This conclusion i

however, much closer than it should have been.

(N.D. Ga. 1982) The relevant law and regulatis governing the determination of

disability under a claim for DIB are identical to those governing the determina
under a claim for SSIDavis v. Heckler759 F. 2d 432, 435 n.1'{&ir. 1985). Under
42 U.S.C. 8§ 1383(c)(3), the judicial provisions of 42 U.S.C. 8§ 405(g) are f
applicable to claims for SSI. In genera fegal standards to lagplied are the same
regardless of whether a claimant seeks DdBestablish a “period of disability,” or tg

recover SSI. Different statutes and regales, however, apply to each type of claim.

Plaintiff has only applied for DIB. Therefon®, the extent that the Court cites to S
cases, statutes, or regulations, they graky applicable to Plaintiff’'s DIB claim.
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l. PROCEDURAL HISTORY

Plaintiff initially filed an applicaton for DIB on January 18, 2005, alleging
disability commencing on April 20, 20035¢eRecord (hereinafter “R”) 1F].Plaintiff
was insured for DIB through June 30, 2008e¢R13, 29, 31]. As a result, Plaintiff

was seeking disability benefits only foetheriod between April 20, 2003, and June 3

2004. Plaintiff's application was denigdtially and on reconsideration. [R18-19],

Plaintiff then requested a hearing beforéddministrative Law Judge (“ALJ"). [R22].
An evidentiary hearing was held on August 22, 2008. [R408-34]. Following
hearing, the ALJ issued an unfavorablecision on October 9, 2008. [R11-16

Plaintiff sought review of the ALJ's decision, and the Appeals Council der

3 Plaintiff's application is notin the record. Plaintiff’s initial brief indicate]

that Plaintiff also applied for SSlitimg to pages 11 and 17 of the recosgdDoc. 13
at 2], but these pages do not support thisrasee Pagell is the first page of the
ALJ’s decision and indicates that Plaintifiléfd an application fica period of disability
and disability benefits” and had to “establish disability on or before [June 30, 2(
to be entitled to a period of disability and digigy insurance benefits.” [R11]. As for
page 17, it shows that Plaintiff only had a Title Il claira,, a claim for disability
insurance benefitsSeeDisability Determination and &nsmittal at boxes 7-8 in R17)
Thus, Plaintiff’s citations to the recoesktablish that the case is only a DIB cag
Additionally, other administrative recordsdicated that Plaintiff only applied for
disability insurance benefits under Title Il of the AcBeg¢R18, 71]. Finally, at oral
argument, Plaintiff’'s counsel coaded that this was a DIB case.
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Plaintiff’'s request for review on April 2@009, rendering the ALJ’s decision the fina
decision of the Commissioner. [R2-5].

Plaintiff then filed a civil action in is Court on July 17, 2009, seeking review
of the Commissioner’s final decisioMvette Mitchell v. Michael J. Astru@ivil Action
File No. 1:09-CV-02026-AJB. [Doc. 2]. ‘€hanswer and transcript were filed on
December 2, 2009. [Docs. 9-10]. k#r filed her brid on January 12, 2010,

[Doc. 13], and the Commissioner filed apense on February 11, 2010, [Doc. 17].

e

Plaintiff did not file a reply brief. $eeDkt.]. The undergined held a hearing on
April 21, 2010. PHeeDoc. 19]. The matter is now before the Court upon the
administrative record, oralgmment, and the parties’ pleadgs and briefs and is ripe
for review pursuant to 42 U.S.C. 8§ 405(g).

[I.  STATEMENT OF FACTS

|1~4

Since Plaintiff only sought disability snrance benefits under Title Il of the
Social Security Act, the relevant recordfate to the period bheeen her alleged onset
date (April 20, 2003) and her date last insured (June 30, 20343 result, the Court

only summarizes the recoedidence that is relevant to this period of time.
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A.  Medical Evidence

On May 15, 2001, Plaintifiad an X-ray of her cervical spine because she |
a history of neck pain. The X-ray revealed no “radiographic abnormalities,”
showed satisfactory range of motion. [R128].

After complaining of left hip pain, Plaiiff had an X-rayof her hip on January
28, 2002, which revealed mild degeneratdisease of the hip joints bilaterally
[R127].

Plaintiff visited Morehouse Medic#ssociates (“Morehouse”) on March 15
2003, complaining of sharp lower abdomipain and “spotting.” [R385]. Plaintiff
was assessed with post-menopausal spotting, diabetes, and controlled hypert;
[R385-86]. Plaintiff returned to Morehari®n September 5, 2003, and reported |

abdominal pain had resolved anérfwas no more spotting. [R384].

Plaintiff went to Morehouse on Octoli#®, 2003, to follow up for her diabetes.

[R382]. Plaintiff was assessed with ontrolled diabetes and hypertension along with

a viral infection. [R383]. A medical mtfrom November 26, 2003, indicated tha
Plaintiff had (1) diabetes and was mmntinue on Glucovance since she did not wg
insulin and (2) hypertension for which stel not want to ty other medications.

Plaintiff also refused the flu shot. [R381].
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Plaintiff was seen at Morehouse on Debeml2, 2003, to follow up after being
admitted to the hospital after her fhfection led to pneumonia. [R380]Plaintiff
returned to Morehouse on Janpa2, 2004, for the same reason. The medical note was
otherwise unremarkable. [R379].

On January 29, 2004, Plaintiff went to Mboeise because of left side pain in her
arm and neck, which started after Pldirdid housework. An examination found
tenderness upon palpitation of the left pg@and minimal shodér joint tenderness.
[R378]. Plaintiff returned to Morehousa February 5, 2004, to follow up following
her emergency room visit for an ear irtfen and strep throat. The medical note |s
unremarkable. [R376].

Plaintiff visited Morehouse on Februdt@, 2004, to follow up for her diabetes.
The doctor found Plaintiff's diabetes to be “not well controlled.” The doctor tpld
Plaintiff to increase her exercise to 30-4%utes a day, five ga per week. [R375].

Plaintiff visited Morehouse on March 28004, and had no complaints. Thie

progress note indicated that Plaintiff was c@arg with her medications. Plaintiff was

4
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The hospital records are at pa@98-401 of the medical record. Thg
records note in relevant part that Ptdfrhad a history of hypertension and Type P2
diabetes. [R400].
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assessed with hypertension afgpe Il diabetes and was told to continue with h
medication. [R374]

On April 8, 2004, Plaintiff complained @hest pain, which she attributed to
new medication she was taking. Plainifis referred to cardiology for evaluation
[R372]. At the referral, Rintiff was assessed with et pain, hypertension, ang
diabetes. [R370]. Plaintiff had an echocardiogram in April 2004. The doct
findings are largely illegible other than tiaintiff had mild thickening of the mitral
valve. The doctor recommended “SDL prophylaxis.” [R367].

A medical note from May 20, 2004, listed Plaintiff’'s diagnoses as hypertens
diabetes, and an illegible condition. [R368].

A May 25, 2004, medical note from Mdreuse stated that Plaintiff hac
controlled hypertension and wnrdrolled Type Il diabetes. The doctor added a n¢
medication for Plaintiff's diabetes. [R366].

Plaintiff had a follow up visit on Augudi3, 2004, at Morehouse. Plaintiff hag
no complaints, but she had left wrist disdorhand swelling.The medical assessmen
indicated that Plaintiff had hypertension,ialihwas controlled, but her diabetes we

uncontrolled. [R365].
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Plaintiff had a colonoscopy on August 2604, which revealed diverticulosis
and inflamed internal hemorrhoids. [R346Jollowing the colonoscopy, Plaintiff hac
a follow up visit in which she denied symptofram the procedureShe stated that she
had intermittent hip and leg pain. [R359].

A December 2, 2004, abdominal ultrasowas conducted because Plaintiff hgd
a history of abdominal bloating and pain. The ultrasoundaled an abnormal
“echopattern to the liver,” which was thoudbtbe the result of “fatty infiltration.”
[R392].

On May 19, 2005, Dr. John Hassingerstate agency doctor, completed |a

physical residual functional capacity assessment. [R324-31]. After reviewing

Plaintiff’'s medical records from 2002, 2088d 2004, Dr. Hassinger determined that
Plaintiff could: (1) occasionally lift andr carry 50 pounds; (Zyequently lift and/or
carry 25 pounds; (3) sit, starahd/or walk for 6 hours ian 8-hour day; and (4) push
or pull without limitation. [R325]. DrHassinger also found that Plaintiff could:
(1) never climb a ladaé&ope/scaffolds; (2) occasionalialance and climb ramp/stairs;;
and (3) frequently knee, crducstoop, and crawl. [B26]. Finally, Dr. Hassinger
stated that Plaintiff's allegations were opigrtially credible anthat “the severity of

Impact on her functional capacities is not documented.” [R329]. It appears
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Dr. Hector Manlapas “affirmed” Dr. Kainger’s opinion on March 2, 2006, becau

the new evidence was after the date last insured. [R331].

On June 16, 2005, Plaintiff reported hayiepisodic pain for three years in her

lower extremities. The pain had been ¢ansfor the past year. A nerve conductign

study was, however “esserlyanormal” with no evidence to support a diagnosis
“lumbar radiculopathy.” [R229].

OnJuly 10, 2006, Dr. Isra€lrija, a treating doctor &flaintiff’'s since November
2005, completed a “Physical Capabilities Evatuad form in which Dr. Orija indicated
that the limitations identified in the formad existed at that severity for “3 Yrs.
[R132-35]. Dr. Orija determined that during&mour workday, Plaintiff could: (1) sit
for 2 hours at one time; (2) sit for a totdl2 hours; (3) stand/walk for 2 hours at on
time; and (4) stand/walk fortatal of 2 hours. [R132]. As aresult, Dr. Orija concludg
that Plaintiff could only work for a total of 4 hours in an 8-hour day. The doctor i
determined that Plaintiff need “the freedom to rest, fawe, or lie down at [her] own
discretion throughout the normal workday.” . @rija then found that Plaintiff could:
(1) lift and carry 5 pounds on a regular ansdtained basis; (2) use feet for repetiti\
movements; (3) occasionally bend; angddntinuously reach. [R133-34]. Dr. Orijé

stated that Plaintiff could not: (1) repetitively use her hands to grasp, push/pu
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finely manipulate; (2) squat3) climb; and (4) crawl. Ifl.]. Dr. Orija indicated that
Plaintiff’'s medications would interfere witker ability to work becae of side effects
from dizzy spells. [R134]. DOrija stated that Plaintiff'arthritis could be expected
to produce pain that would preclude her from competitive employment. Dr. (
finally noted that these findings were madea result of Plaintiff's moderate obesity
her poorly controlled diabetes, and her arthritis in both hips and knees. [R135].

B.  August 22, 2008, Evidentiary Hearing

ALJ Fred McGrath held an evidentiargdring for Plaintiff's disability benefits
application on August 22, 2008.S5¢eR410]. Plaintiff testified that she had beeg
diagnosed with and was suffering from catpahel syndrome for the past seven yea
which caused certain fingers on both hands to lock. [R411, 414]. Plaintiff stateq
she could not lift over five pounds and haouble vacuuming because of the carp
tunnel. [R412-13].

The vocational expert (“VE”) testified al Plaintiff had past relevant work a{

(1) a sales clerk, which is light, semilgd work, (2) general office clerk, which is

> Most of Plaintiff's testimony at the hearing focused on her limitatig
from her various impairments at the time of the heari®pelR411-31]. The Court
does not summarize this testimony becauserielevant given that Plaintiff was only
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seeking disability for the period between her alleged onset date (April 2003) and he

date last insured (June 2004).
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light, semi-skilled work, (3) clerk, whicis sedentary and semi-skilled work, an
(4) custodian, which is heavy and unskilledrk. [R431]. The VE testified that 3
hypothetical person with the following chamastics could not perform work: (1) the
same age, education, and work backgrourflaintiff; (2) the ability to sit 3 hours at
a time and the ability to sit, stand and whidk 3 hours in an 8-hour day; (4) the nee
to rest, recline, or lie down at will duriige work day; (5) te ability to occasionally
lift ten pounds and frequently lift five pousid(6) the inability to push, pull, and
perform fine manipulation petitively; and (7) the occasional ability to bend, squ
climb, crawl, and reach. [R432]. The ¥Eo found that a hypothetical individual witl
the following characteristics could not perfonork: (1) Plaintiff's age, education, ang

work background; (2) the ability to sit andust for two hours; (3) the need to rest

will; (4) the ability to lift five pounds occasnally; (5) the inability to use hands for

repetitive grasping, pulling, pushing, or fim&anipulation; (6) the need to elevate leg
about heart level several timgsr day; (7) the ability to occasionally bend; and (8) t
inability to squat, climb, or crawl. [R433].

. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact and conclusions of law:
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The claimant meets the insurgtdtus requirements of the Social
Security Act through June 30, 206%.[

The claimant has not engagedubstantial gainful activity since
April 20, 2003, the alleged oes date (20 CFR 404.1520(b),
404.1571et seq).

The claimant has the following severe impairments: diabetes
mellitus type 2, hypertension, oligs degenerative joint disease,
myalgia and muscle tendernesshad right arm, bilateral equinous
deformity with associated Adles tendonitis, bilateral plantar
fasciitis, bilateral hallux valgusnd bilateral hammer toes (20 CFR
404.1520(c)).

The claimant does not have an impairment or combination of
impairments that meets or medily equals one of the listed
impairments in 20 CFR Part 408ubpart P, Appendix 1 (20 CFR
404.1520(d), 404.1525 and 404.1526).
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6

for disability benefits was for a period ofdbility and listed an oesdate of April 20,
2003. BeeR11]. The ALJ noted thiact at the start of the decision, [R11], and wh¢
he determined that PHiff was insured through June 30, 2004, [R13]. Givg
Plaintiff's application, her alleged onsettelaand her date last insured, the ALJ
decision should have focused on whethairRilff suffered from a disability between
April 20, 2003, and June 30, 2004. TheJA. decision, however, summarizes eviden
and diagnoses from February 2005, Oct@®96, July 2006, ariday 2007. [R13-14].

As explained below, it is not clear howsevidence from between seven months a
three years after the date last insured isvegieto Plaintiff's disability application.

As the Court emphasizes throughout thpgnion, Plaintiff’'s application

12
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[R13-16].

The ALJ explained in relevant partathPlaintiff's statements about her
symptoms were not credible to the exteut they were inconsistent with the residual
functional capacity assessment. The Aldntldetermined that Plaintiff's residual
functional capacity (“RFC”) was for a lited range of light work based on thg

assessment by Dr. “Mbaqgalahat Plaintiff could sit, sind, and walk for 6 hours in ar|

After careful consideration @he entire record, the undersigned
finds that the claimant has the residual functional capacity to
perform a limited range of light work as defined by 20 CFR
404.1567(b).

The claimant is capable of perfang past relevant work as a sales
clerk, general office clerk, clernd custodian. This work does not
require the performance of werklated activities precluded by the
claimant’s residual functional capacity (20 CFR 404.1565).

The claimant has not been under a disability, as defined in the
Social Security Act, from Apir20, 2003 through the date of this
decision (20 CFR 404.1520(f)).

1%

7

The ALJ decision refers to “Dr. Mbaggi but the parties appear to agree

that this doctor’s name is spelled M-B-A-E-Z-U-E. (The Court notes that the ALJ’s

misspelling is understandable because theodascprinted name is not clearSde
R102, 106]) As a result, this Court’s opinion refers to the doctor as Dr. Mbaezuge.
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8 hour day. The ALJ discount&is. “Mbagaia’s” and Orijg opinions that Plaintiff
was incapable of performing full-time work because their limitations contradicted
finding. [R15]. Finally, théALJ determined that Plaintiff could perform her past wo
as a sales clerk, general office cleand clerk based on the vocational expert
testimony. [R16].
IV. STANDARD FOR DETERMINING DISABILITY
An individual is considered disabled for purposes of disability benefits if sh
unable to “engage in any substantialnfd activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expectelhsd for a continuous period of not less thé
12 months.” 42 U.S.C. § 423(d)(1)(A). Timepairment or impairments must resu
from anatomical, psychological, or physiological abnormalities which are demonst
by medically accepted clinical or laborataliggnostic techniques and must be of su
severity that the claimant is not gnunable to do previous work but canno

considering age, education, and wakperience, engagm any other kind of

substantial gainful work which existg1 the national economy. 42 U.S.Q.

8§ 423(d)(2)-(3).
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The burden of proof in a Social Security disability case is divided between the

claimant and the Commissioner. The claintsedrs the primary burden of establishin
the existence of a “disability” and theoe¢ entittement to disability benefits
See20 C.F.R. 8§ 404.1512(a). The Commissiamsas a five-step sequential proce
to determine whether the claimantshaet his burden of proving disability

See20 C.F.R. § 404.1520(a)oughty v. Apfel245 F.3d 1274, 1278 (£ Tir. 2001);

Jones v. Apfell90 F.3d 1224, 1228 (1 Tir. 1999). The claimant must prove at step

one that he is not undertaking substantial gainful acti$ge20 C.F.R. 8 404.1520(b).

At step two, the claimant must prove thatis suffering from aevere impairment or

combination of impairments which significantly limits his ability to perform basi

work-related activitiesSee20 C.F.R. § 404.1520(c). At step three, if the impairmg
meets one of the listed impairments in Apgi 1 to Subpart P d?art 404 (Listing of
Impairments), the claimant will be considered disabled without consideration of
education and work experienc&ee20 C.F.R. § 404.1520(d)At step four, if the
claimant is unable to prove the existenca tisted impairment, he must prove that th

impairment prevents performemof past relevant worlsee20 C.F.R. § 404.1520(e).

At step five, the regulations direct ther@missioner to consider the claimant’s residual

functional capacity, age, edumm and past work experiea to determine whether the
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claimant can perform other workesides past relevant workSee 20 C.F.R.
8 404.1520(f). The Commissioner must produce evidence that there is other

available in the national economy that ti@imant has the capacity to perform. |

order to be considered disabled, the claitmmaust prove an inability to perform the

jobs that the Commissioner listBoughty 245 F.3d at 1278 n.2.
If at any step in the sequence a clain@art be found disabled or not disable

the sequential evaluation ceaaad further inquiry endsSee?20 C.F.R. § 404.1520(a).

Despite the shifting of burdens at stee, the overall burden rests upon the claimant

to prove that he is unable¢ngage in any substtial gainful activity that exists in the
national economyBoyd v. Heckler704 F.2d 1207, 1209 (1 LTir. 1983).

V. SCOPE OF JUDICIAL REVIEW

The scope of judicial review of a dahiof Social Security benefits by the

Commissioner is limited. Judicial reviewtbe administrative decision addresses thr
guestions: (1) whether the proper legahdtads were applied; (2) whether there w
substantial evidence to support the finding&of; and (3) whether the findings of fag
resolved the crucial issueFkields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980
This Court may not decide the facts anew, reweigh the evidence, or substity

judgment for that of the CommissioneiThe findings of the Commissioner ar
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conclusive if they are supported by subsisd evidence and the Commissioner applis
the correct legal standardd.ewis v. Callahan125 F.3d 1436, 1439-40 (1 Tir.
1997);Barnes v. Sullivan932 F.2d 1356, 1358 (1LCir. 1991);Martin v. Sullivan
894 F.2d 1520, 1529 (1Tir. 1990);Walker v. Bowen826 F.2d 996, 999 (T'1Cir.
1987); Hillsman v. Bowen804 F.2d 1179, 1180 (%iCir. 1986);Bloodsworth v.
Heckler 703 F.2d 1233, 1239 (1Lir. 1983). “Substantial evidence” means mo

than a scintilla, but less than a preponderariteeans such relevant evidence ag

reasonable mind might accept as adeqt@mteupport a conclusion and it must be

enough to justify a refusal to direcvardict were the case before a juRichardson
v. Perales402 U.S. 389 (1971Millsman 804 F.2d at 118@loodsworth 703 F.2d
at1239. “In determining whether substargiatience exists, [thedlirt] must view the
record as a whole, taking into account evidefavorable as well as unfavorable to th
[Commissioner’s] decision.’Chester v. Bowerv92 F.2d 129, 131 (11Cir. 1986).
In contrast, review of the ALJ’s applitan of legal principles is plenaryi-oote v.
Chater, 67 F.3d 1553, 1558 (TCir. 1995);Walker, 826 F.2d at 999.
VI. CLAIMS OF ERROR

Plaintiff asserts that the Commissioner’s final decision should be remat

because of the following 11 alleged errors:
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(1) the ALJ misinterpreted and setively discounted the assessments of
Dr. Mbaezue, a treating physician;

(2) the ALJ erred in discounting the assessments of Dr. Orija, another
treating doctor;

(3) the ALJ erred in formulating Plaintiff's RFC;

(4) the ALJ erred in determining thaaitiff's past work as a sales clerk
and general office clerk constituted past relevant work;

(5) the ALJ erred by failing to &sthe VE for the DOT codes for
Plaintiff's past relevant workral in failing to ask whether the VE’s
testimony was consistent with the DOT;

(6) the ALJ erred by failing to adess the Commissioner’s obesity ruling
at Social Security Ruling (“SSR”) 02-1p “at step 5 of the sequential
evaluation process”;

(7) the ALJ erred by failing to findiabetic neuropathy, sinusitis and
depression as severe impairments at Step 2;

(8) the ALJ erred in fairly and fullgeveloping the record by subpoenaing
the medical records from Dr. Origand the Atlanta Medical Center;

(9) the ALJ failed to fully and fairly develop the record by fully
explaining Plaintiff’'s pastelevant work as sales clerk, general office
clerk, clerk, and custodian;

(10) the ALJ erred by failing to statesttveight given to the opinion of the
state agency physician, Dr. Hassinger; and

AO 72A
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8 This is not a Step 5 case.
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(11) the ALJ erred in failing to mka a credibility determination as to
Plaintiff's testimony’

[Doc. 13 at 1-2]. As the Commissioner ceded at oral argument and as discussed
below, the ALJ’s decision has “issues,” but this does not mean that Plaintiff is entitled

to prevail on all claims of errors becapas discussed belowany of her arguments

=

raise harmless errors and/or relate to @ssthat are ultimately irrelevant to he

disability application.

~d

First, Plaintiff abandoned at oralgaiment her claims of error relating tc

[®N

(1) obesity and SSR 02-1p, (2) the failtwefind diabetic neuropathy, sinusitis, an
depression as seveand (3) the failure to stateelweight given to Dr. Hassingér.

Therefore, the Court does not consider these issues.

92

9 Although Plaintiff's strategy of raisg every claim of error possible ha
worked in this case, the Court does nohdone this strategy because as this case
demonstrates the real problem with these - - the ALJ’s failure to confine his
disability finding to the period between the ondate and the date last insured - - was
not actually addressed. A thoughtful critroief the ALJ’s decision is preferred ove
the strategy of identifying numerous issues, many of which are simply irrelevat.

—

10 The undersigned notes that Dr. Hassiiggapinion is actually relevant to
Plaintiff’'s disability benefits applicationecause he considered Plaintiff's limitations
during the period that she was insurégd such, Dr. Hassinger and Dr. Manlaps who
adopted Dr. Hassinger’s opinion are twalad few individuals who actually examined
the proper evidence in Plaintiff's case.
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Second, Plaintiff cannot prait based on her argumenaththe ALJ erred in his
past relevant work findings because the agbarmless. Plairffiargues that her past
work as a sales clerk and a general oftilggk do not constitute past relevant wor
because she did not earn enough moneyhase jobs. [Doc. 13 at 12]. Thg
Commissioner appears to concdlat this was error, but asserts that the error w
harmless given the ALJ’s finding that Pladfis past relevant work also included
community service clerk. [Doc. 17 at 13-14].

A claimant has the burden of showingtltertain work experience is not pa:s
relevant work.Barnes 932 F.2d at 1359. Past relevaatrk is “work that [a claimant
has] done within the past 15 years, thas sabstantial gainful activity, and that lastg

long enough for [claimant] to learn to do it.” 20 C.F.R. 88 404.1560(b)

416.960(b)(1). Thus, pasiegant work exists when tee conditions are met: (1) the

work was recenti.e., it occurred within 15 years; (2) the work was of sufficie
duration,i.e., the claimant had enough time &ain the skills needed for averag
performance in the job; and (3) the work constituted substantial gainful acti
SSR 82-62see als®0 C.F.R. 8§ 404.1560(b)(1), 416.96[41). Work is substantial
if the work activity “involves doing sigficant physical or mental activities.”

20 C.F.R. 88 404.1572(a), 416.972(a). Worgasful if it is done for pay or profit.
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Id. 88 404.1572(b), 416.972(b). Generally, mopddrnings will not resultin a finding
of substantial gainful activity when a al@ant earned less than or equal to $500 j
month between January 1990 and Ji®@9. 20 C.F.R. 88 404.1574(b)(2)(i).
Although the ALJ may have edén determining that Plaintiff's sales clerk an
general office clerk jobs cotisited past relevant work he did not err in finding that
the “clerk” position was past relevant workSeleR16]. Initially, the Court notes that
the Commissioner improperly argues that tblierk” position referred to Plaintiff's job

in 1992 as a community service clerke¢Doc. 17 at 14-15], because the “clerk

position referred to Plaintiff'svork at the Housing Authority of the City of Atlantal

[SeeR16 (relying on the VE testimony aspast relevant work); R431 (stating tha
Plaintiff’'s work from September 1997 torde 1999 with the Atlanta Housing Authority
was “work as a clerk”)].

Although the Commissioner raises argumaiisut the wrong job, the Court stil
agrees that the ALJ’s error was harmles®n the Atlanta Housing Authority clerk
position is considered. First, the housindhauty clerk job was recent in that Plaintif

worked in this position from September 1997- June 1¥%®R36, 55]. which was

11

The Court additionally notes that theJ’'s RFC of a limited range of light
work, [R14], conflicts with his finding that &tiff could perform her past work of g
custodian, which he noted was “heavy, unskilled work,” [R16].
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within 15 years of Plaintiff's April 2003 disdlbty application. Second, Plaintiff's one

and a half year tenure at the job shoves ®laintiff performed the job long enough t

learn the skills necessary to perform thb.j Third, the work was gainful because

Plaintiff earned $2,286.35 for heydr months of work in 1997.¢€., $571 per month)

and $7,756.19 for her 12 months of work in 1998, ($646 per month in 1998)Sé¢e

R34]. Therefore, even if the ALJ erreddancluding that Plaintiff's sales clerk and

general office clerk jobs were past redat work, the error was harmless becau

Plaintiff's clerk position at the Atlanta ddising authority constituted past relevant

work. As a result, Plaintiff is not entitled to remand on this issue.

Third, Plaintiff is not entitled to renn@ based on her arguments that the A
should have obtained the DOT codes for tte peevant work from the VE and shoul
have asked the VE whetherhestimony was consistent withe DOT. Plaintiff cites

to Brown v. Shalala44 F.3d 931, 934 (F1Cir. 1995) and SSR 00-4p for thg

proposition that the ALJ needed to obtaie BOT codes from the VE. [Doc. 15 at 13].

Neither authority supports this argument. Bnewncase does not mention the DOT

so itis not clear how this case sugpdtlaintiff's argument. As fdrown's discussion
about developing the record, the Courtds that this general discussion does n

provide a basis for requiring the ALJ to obtain DOT codes from the VE. UBidwen,
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Social Security Ruling 00-4p addres#les DOT, but the Court has found nothing i

SSR 00-4p that requires the Alo inquire about specific DOT codes. Instead, t

he

Ruling addresses how the Atldould resolve conflicts between the VE testimony and

the DOT. Finally, courts have determinthat the ALJ does nateed to obtain the
DOT codes from the VESeeHermann v. AstrueNo. 07-cv-6914, 2010 WL 356233
*17 (N.D. lll. Feb. 1, 2010) (jecting argument that the “ALJ failed to comply witl
SSR 00-4p because she failed to obtain Ei@T] code numbers for the jobs the VE
identified); Williams v. AstrugNo. 08-cv-13470, 2009 WL 2840497, *11 (E.D. Mich
July 28, 2009) (R&Radopted by2009 WL 2840499 (Aug. 31, 2009)) (rejectin
argument that the “ALJh®uld have required the Vo provide the DOT codes
associated with each of the jobs she liste@yuires v. AstrueNo. 07-5096,
2008 WL 1776941, *8 (W.D. Ark. Mar. 24, 200 &R) (rejecting argument that ALJ
committed reversible error when relying VE testimony when VE failed to assig
DOT code to past relevant worldf. Craft v. Astrue539 F.3d 668, 680-81 {TCir.
2008) (rejecting argument that VE wasgjueed to provide the DOT codes wher
counsel obliquely requested them at administrative heafagierson v. Comm’r of

Soc. Se¢.No. 1:09-cv-413, 2010 WIZ74678, *3(W.D. Mich. Mar. 1, 2010) (“The
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absence of specific DOT code numberssdoet undermine the substantial evident
supporting the ALJ’s decision.”).

Although Plaintiff's argument relating tine DOT codes is unpersuasive, th
Court finds the argument about inquiringoart a conflict between the VE testimon
and the DOT is stronger, but ultimately unpersuasive. Social Security Ruling O
explicitly states that “[w]hen a VE . provides evidence about the requirements o
job .. ., the [ALJ] has aaffirmativeresponsibility to ask about any possible confli
between that VE . . . evidence and mmf@tion provided in the DOT.” SSR 00-4j
(emphasis added). Thus, if SSR 00-4p vieneling authority, Plaintiff might prevail
on this argument because the ALVeranquired about a conflictSpeR431-32]. The
Eleventh Circuit has held, h@wer, that “when the VE'®stimony conflicts with the
DOT, the VE's testimony ‘trumps’ the DOTJones v. Apfell90 F.3d 1224, 1229-30
(11™ Cir. 1999). Although SSR 00-4p post-dafeses the Eleventh Circuit has
explicitly held in an unpublished decision that dlomescase remains binding law in
this Circuit because Social Security Rulings do not bind courts and do not hay

force of law. See Miller v. Comm’r of Soc. Sg246 Fed. Appx. 660, 661-62 (1Cir.
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2007)* As a result, Eleventh Circuit “precsnt establishes that the testimony of
vocational expert ‘trumps’ an inconsistent provision of the DOT in t
Circuit.” 1d. at 662. Thus, the ALJ’s failure faquire into a conflict is harmless
because the VE testimony would control eifemconflict existed under the Eleventt
Circuit's Jonesdecision.

Fourth, the undersigned concludes that Plaintiff's arguments about the
erring in subpoenaing the records of Drija and the Atlanta Medical Center ar
unpersuasive and are not relevarthe issue raised in Plaintiff's disability applicatiof
namely whether Plaintiff suffered frondaability between April 2003 and June 2004
The case law is clear thah& ALJ has a duty to develdipe record fully and fairly.”
See, e.g.Wilson v. Apfel179 F.3d 1276, 1278 (1LCir. 1999);see alsa20 C.F.R.
8§ 404.1512(d). The regulations provitet the Commissioner will develop thé
“complete medical history for at least ti2 months preceding the month in which [th
plaintiff] file[s] [her] application unless theris a reason to believe that developms

of an earlier period is necessary.” 40 @8 404.1512(d). The ALJ, if necessary, wi

12 The Court recognizes that “[u]npublished opinions are not controll

authority and are persuasive only insdaa their legal analysis warrantBonilla v.
Baker Concrete Constr., Inc487 F.3d 1340, 1345 n.7 (1Cir. 2007). The Court
follows the Miller decision because its analysis is persuasive and is based ol
consistent with a published Eleventh Circuit opinion.
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develop the medical history for the 12-mopémniod prior to the month the plaintiff was

last insured.ld. § 404.1512(d)(2). A case will bemnanded for failure to develop the

record only if the plaintiff shows prejudic&seeRobinson v. AstryeNo. 09-12472,
2010 WL 582617, *2 (11.Cir. Feb. 19, 2010) (citinBrown v. Shalala44 F.3d 931,

935 (11" Cir. 1995§9).

The ALJ did not err in failing to subpoena the records of Dr. Orija. Plaintiff

cannot show prejudice for this failure to aintthese records. Although she assertst

the records are “highly probee,” [Doc. 13 at 19], the Court fails to see how they

could be probative in any way. Dr. ifardid not begin treating Plaintiff until
November 2005,9eeR135], over a year after Plaiffits date last insured. Thesq
records are therefore irrelevato Plaintiff's claim, soPlaintiff cannot establish

prejudice.

13

The undersigned notes that the publtsBeventh Circuit cases that hav
required a showing of prejudice haveen cases in which the plaintiff waj
unrepresented at the ALJ hearir@eeGraham v. Apfell29 F.3d 1420, 1421 (1 Cir.
1997) (noting that claimant appeared at ALJ hearing without an attoBey)mn,
44 F.3d at 932 (noting that claimant appeamedseat ALJ hearing)Kelley v. Heckler
761 F.2d 1538, 1539 (TCir. 1985) (noting that claimant waived right to counsel
the ALJ hearing). Therefore, if an unreggated claimant needs to show prejudice
be entitled to a remand, then a represenltaitnant would also necessarily need {
demonstrate prejudice for failure to develop the record.
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Also, Plaintiff cannot show prejudice because the Commissioner’'s ¢
regulation - - 20 C.F.R. 8§ 404.1512(d) - - did not require the ALJ to obtain tk
document. Given that Dr. Orija started tne@ Plaintiff in November 2005, his record;
are not part of Plaintiff’s medical history in the period prior to her date last insure
the period prior to her application, so the ALJ was not under any regulg
requirement to obtain these records. Thel Aierefore did not fail to fairly develop
Plaintiff’'s medical record by failing to subpoena Dr. Orija’s records.

The Court similarly rejects Plaintiffargument concerning the Atlanta Medica
Center records. Plaintiff has not atteaegpto show why she was prejudiced by th
ALJ’s failure to subpoena these recordSedDoc. 13 at 19]. Also, it does not apped
that she could show prejudice even if sied because Plaintiff has not shown th
these records relate to théereant time period for Plaintiff'gisability application. As
a result, the Court finds that PlaintifBsguments about the ALJ’s failure to subpoel
documents cannot prevail.

Fifth, the undersigned concludes tR&tintiff's argument concerning credibility]
determinations, dee Doc. 13 at 23-25], is also itevant to Plaintiff's disability
application and is thereferharmless error. If an ALJ does not credit a claiman

testimony concerning pain, “he must articalekplicit and adeqtereasons for doing
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so.” Foote v. Chater67 F.3d 1553, 1561-62 (1 Tir. 1995). This does not mean
however, that the ALJ must explicitly condu credibility determination, but “the
reasons for finding a lack of credibility miLbe clear enough that they are obvious
a reviewing court.” Castel v. Commissioner of Soc. $S&&5 Fed. Appx. 260, 265
(11™ Cir. Nov. 30, 2009) (citinffootg 67 F.3d at 1562). Although the ALJ attemptg
to undertake an analysis of Plaintiff's credibility, [R15], the undersigned need
evaluate it in any detail. It is sufficietat find that such an error would be harmles
because the focus of Plaintiff's August 2008 hearing testimony was her cu
condition. The undersignedusaware of any attempt lionit the focus of Plaintiff's

testimony to the period between April 2003 and June 2004. As such, Plain
testimony about her pain and limitationsshao relevance to her application fg

disability benefits, so the ALJ’s credibilifetermination (or lack thereof) as to thi

irrelevant testimony is also immaterial to Plaintiff's case and therefore harmless,

Sixth, Plaintiff's arguments relating to the ALJ’s treatment of Dr. Mbaezu
opinion are irrelevant to Plaintiff’'s disability claim. Plaintiff complains about t
ALJ’s interpretation of ta May 2, 2007,opinion of Dr. Mbaezue concerning Plaintiff

limitations. [SeeDoc. 13 at 4-5]. The problem witihhese arguments is that the releva
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period for Plaintiff's disability claim wabetween April 302003, and June 30, 2004,
while Dr. Mbaezue’s opinion followed this period by three years.

Courts have concluded that an opiniemen one from a treating source, merits
no weight when it does not relatack to the relevant periodsee Jamiah v. Astrue
No. 1:09-cv-1761-AJB, 2010 WL 19978881 (N.D. Ga. May 17, 2010) (citing
Homrighouse v. AstryéNo. 5:08-cv-374, 2009 WL 3053705, *9 (M.D. Fla. Sept. 18,
2009), andLofgren v. AstrugeNo. 1:06-cv-143, 2008 WL 1323396, *1 (N.D. Fla.
Apr. 4, 2008)).

The undersigned recognizes that Dr. Mbaszeiated Plaintiff during the period
for which she sought disability.SEeR412 (indicating at August 2008 hearing that
Plaintiff was with Mbaezue (referred to asitdasway” in the tragcript) for 8 years)].
However, there is no indication that Dr. Mbaezue’s May 2007 opinion was meant to
reflect Plaintiff's limitations between April 2003 and June 20(BeeR103-06]. As
such, Plaintiff's complaint about the ALJ not giving this opinion proper weight is

irrelevant to the disability clairif.

14 There is only one way that Dr. Mbaezsiepinion is relevant to Plaintiff’s

appeal, namely that it was error for #AkJ to rely on it because it simply was ng
relevant to the disability claim. Plaintiff does not advance this argument.

—
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Although Plaintiff’'s argument relating the treating Dr. Mbaezue is irrelevant

Plaintiff's claim as to Dr. Orija has someerit. Initially, the undersigned recognizes

that Dr. Orija was not Plaintiff's treaiiy physician during the levant period because

he did not begin treating Plaintiff until November 20055e¢R135]. However,

Dr. Orija’s opinion states that the limitatiolnsted on his July 10, 2006, form were at

that severity for “3 yrs.” $eeR134]. As such, it relatesbk to the relevant period and

provides a retrospective opinion (albeit @meshaky grounds because it is unclear how

Dr. Orija arrived at this finding or howehrecord evidence supports this conclusfon).

An ALJ must consider an opinion thagisen after the relevant period when the

retrospective opinion relates baickthe relevant time periodSeeBoyd v. Heckler
704 F.2d 1207, 1211 (T1Cir. 1983) (joining Secondna Seventh Circuits “that al
treating physician’s opinion is still entitled $aynificant weight notwithstanding that
he did not treat the claimant until after the relevant determination d&ieq;v.

Astrue No. 3:09-cv-229, 2010 WL 1038476, *8 (M.D. Fla. Mar. 19, 20%6§ also
Newell v. Comm’r of Soc. Se847 F.3d 541, 547 (3d Cir. 2008/jlkins v. Sec’y, Dep't

of Health and Human Sery953 F.2d 93, 96 {4Cir. 1991) &n bang (“This court has

15 For instance, Dr. Hassinger who avatied the medical records for th
relevant period indicated that these resadd not document limitations as severe
those claimed by Plaintiff.
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recognized that a treating physician maggarly offer a retrospective opinion on th

(4%

past extent of an impairment.”). Althougtetk appears to be some dispute as to the

extent of the weight given to a treating dotdoetrospective opinion, it is clear that th
opinion is entitled to some weighCompare Homrighous€009 WL 3053705 at *9
& n.38 (“[A]ny opinion [a treating doctormay have hadancerning Plaintiff's

functional capacity during the relevant érperiod necessarily was speculative an
although relevant, certainlyds probative than medicalidence generated closer ir
time to Plaintiff's date last insured.’lRosenburg v. Comm’r of Soc. S&n. 6:07-cv-
1510, 2008 WL 4186988, *5 (M.D. Fla. Sept.2808) (rejecting argument that AL
had to give retrospective opinion ogating doctor “significant weight” where goog
cause existed to reject Wyjth Calhoun v. AstruéNo. 3:07-cv-970, 2008 WL 5381919
*5 (M.D. Fla. Dec. 23, 2008) (“The retrosgtive opinion of a treating physician shoul
be given at least substantial or consideraldight, unless it is inconsistent with or ng
supported by contemporaneous medical evidendg/gm v. Barnhart336 F.3d 172,
183 (2d Cir. 2003) (noting that a retrospeetdiagnosis is “not conclusive” but “it is
entitled to controlling weight unless it contradicted by other medical evidence”
Wilkins v. Sec'y, Dept. of Health and Human Se®53 F.2d 93, 96 {4Cir. 1991)

(stating that retrospective opinion of treating doctor was entitled to “great weigh
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Given the apparent retrospective natir®r. Orija’s opinion, the opinion was
entitled to be given weight. Although the Alppears to have accorded the opini
some weight, the Court agrees with Pliffi's argument that the ALJ misrepresente
Orija’s opinion and therefore erred in \gking the opinion. The ALJ recognized tha
Dr. Orija believed that Plaintiff could nperform full time work, but added that “the
limitations that [Orija] assigned to the cefant contradict the conclusions of totg
disability.” [R15]. This statement conceng Dr. Orija’s assessment of Plaintiff's
limitations is simply false and therefore mofpported by substantial evidence. At tf
administrative hearing, Plaintiff’'s couglsquestioned the VE about a hypothetic
person with the limitations found by Dr. OrijaCdmpareR132-34with R433]. The
VE determined that such a person couldwartk. [R433]. Itis unclear how the ALJ
came to the opposite conclusion. Thisrieethat requires thease be remanded. O
remand, the Commission must re-evaluate Dr. Orija’s opinion.

Besides Plaintiff's argument about Dr. Orija having some merit, the Cq
concludes that Plaintiff's arguments itatg to SSR 82-62 likewise have some mer
[Doc. 15 at 19-22]. Platiff contends that the ALJ had to make specific finding
concerning the physical demands of the past work positions and that

characterization of the jobs as sedgntiaght, and heavy were insufficient unddglms
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v. Bowen803 F.2d 1164, 1165 (1Tir. 1986). [d. at 20]. Plaintiff also contends that

the ALJ had to make more specific findiragsto the mental demands of the jbild.

at 20-21]. Further, BIntiff asserts that the cursory description of her past work was

insufficient under SSR 82-62 and Eleventh Circuit case ldav.af 21 (citingLucas
v. Sullivan 918 F.2d 1567, 1574 n.3 (1Cir. 1990)]. Finally, Plaintiff contends tha
the ALJ never determinedRfaintiff could perform the work as she actually performg
it. [Id. at 22]. The Commissioner argues thalbstantial evidence supports a findin
that Plaintiff could return to the clerk position because Plaintiff identified
requirements for the position, the VE delsed the job generallgnd as performed by
Plaintiff, and Plaintiff's RFC allowed her to return to the job. [Doc. 17 at 20].
“Any case requiring consideration ofdgt relevant work] will contain enough
information on past work to permit a decisasito the individual’s ability to return to
such past work (or to do other work).” SSR 82-62. This work experience mu
considered “carefully.ld. As a result, the past relevtavork determination “must be

developed and explained fully.ld. Consistent with this policy, the Commissione

16 Plaintiff’s brief cites to her diagnosis adjustment disorder and anxiou

mood as being one basis for needing morealdethout the past work. [Doc. 15 at 21].

The medical records of these problems &iom a period after Plaintiff's insureg
status. $eeDoc. 15 at 18 (citing 2006 and 2007 medical records)]. Also, Plair
abandoned her claim relating to these mental disorders at the oral argument he
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requires that the ALJ make the following findings when an individual is found to

perform past relevant work:
1. Afinding of fact as to the individual's RFC.

2. A finding of fact as to the phigal and mental demands of the past
job/occupation.

3. Afinding of fact that the indidual’s RFC would permit a return to his
or her past job or occupation.

SSR 82-62.
The Court concludes that the ALJ’s dearsthat Plaintiff could perform her pas

relevant work was not “carefully” conegid. Although the ALJ’s decision gave lif

service to the three findings required un88R 82-62, [R16], the Court finds that the

ALJ’s conclusion is flawed. First, the Appears to find that Plaintiff could perforn,
her past work as a custodian, which was classified as heavy work, despite th
limiting Plaintiff to light work. [SeeR14, 16].
Second, the following statement in the ALJ’'s past relevant work finding
unsupported by the record:
In response to hypothetical questioning, based upon the aforementioned

[RFC], the vocational expert teséifl that a person would be able to
perform the claimant’s past relevant work.
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[R16]. This statement is erroneous bessathe VE never was questioned about

hypothetical person with Plaintiff's RFGd the VE also never found that a person

could work based on the two hypotheticgliestions posed to him at th
hearing. $eeR432-33]. Although VE testimony is not required at Step fotire
combination of misstating the VE tesbtimy and finding that Plaintiff could perform
pastwork as a custodian undermines the 8pd'st relevant worfinding. The finding
was neither “careful” nor “developed and eadpked fully.” As aresult, the ALJ erred
in his past relevant work deterraition, so the case must be remanded.

Finally, although the undersigned does natagvith every assertion put forth
by Plaintiff in support of her RFC argumejidoc. 15 at 7-11], the Court finds that th
Commissioner must re-evaluate the RFC.e Télevant period ithis case was the
period when Plaintiff was insurede., April 20, 2003, through June 30, 2004. TH
ALJ’s decision strayed far from this timerme in crafting the RFC as demonstrate
by the citation to and relianoa evidence well after Plaintiff's date last insured of Ju

30, 2004. As such, the RFC must be re-evaluated on remand.

17 SeeHennes v. Comm’r of Soc. Sec. AdmirB0 Fed. Appx. 343, 346
(11™ Cir. May 3, 2005) (citindg.ucas v. Sullivan918 F.2d 1567, 1573 n.2 (1Cir.
1990)).
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As discussed above, the ALJ erred mtneatment of Dr. Orija’s opinion and i
his past relevant work findg. Accordingly, the CouREVERSES AND REMANDS

the Commissioner’s decision for further procegdiconsistent with this opinion. Th¢

\U

CourtEMPHASIZES that on remand, the parties are to consider only the evidence

relevant for the period betwedpril 20, 2003, and June 30, 2084.
VII. CONCLUSION
For the reasons discussed above, the REMERSESthe final decision of the

Commissioner anBREMANDS Plaintiff's case to the Gomissioner. On remand, th¥

A3 4

partiesSSHALL limit their consideration to evident®at is relevant for the period whe

—

Plaintiff was insuredj.e., April 20, 2003, through June 30, 2004. The Clerk

S

DIRECTED to enter judgment in Plaintiff's favor.

18 This is not to limit the parties fro considering evidence beyond this time

frame. The partieBIAY consider evidence both before and after the insured period
BUT ONLY IF itisrelevantto the issue raised by Plaintiff's application for disability

benefits under Title 1l of the Social Securitgt, namely whether Plaintiff was disabled
during the period between April 20, 2003, and June 30, 2004.
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ITIS SO ORDERED AND DIRECTED, this the 20th day of September, 2010.

ALAN J. BAVERMAN
UNITED STATES MAGISTRATE JUDGE
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