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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CYNTHIA R. SUBLETT,
Plaintiff, CIVIL ACTION FILE NO.
V. 1:09-CV-2302-JFK

MICHAEL J. ASTRUE,
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

FINAL OPINION AND ORDER

Plaintiff in the above-styled case brinpss action pursuant to 8§ 205(g) of the
Social Security Act, 42 U.S.C. § 405(g), toahtjudicial review of the final decision
of the Commissioner of the Social Satu Administration which denied her
applications for a period of disability anddbility insurance benefits. For the reasons
set forth below, the couRDERSthat the Commissioner’s decisionREVERSED
and that the case BREMANDED for further proceedings.

l. Procedural History
Plaintiff Cynthia R. Sublett filed apighations for a period of disability and

disability insurance benefits on January 2@05. Plaintiff alleged that she became
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disabled on July 3, 2003, due to solgrma, fiboromyalgiaRaynaud’s phenomenon,
and hypertension. [Record (“R.”) at 30, @®1]. Plaintiff alleges that she suffers
from pain, swelling, ulcers, aradlack of circulation in hdrands and feet, pain in her
hips and ankles, daily bowel problemsddacial numbness and pain. [R. at 469-72
476-78]. After her applications were denied initially and on reconsideration,
administrative hearing was held on May 2808. [R. at 458-86]. The Administrative
Law Judge (“ALJ") issuedh decision on July 14, 2008, denying the claimant’
applications. [R. at 19-28]. After the Apgls Council denied a request for review, thg
claimant filed a complaint in this coun August 21, 2009, seeking judicial review of
the final decision. [R. at 6-12; Doc. IThe parties have conded to proceed before
the undersigned Magistrate Judge.
II.  Statement of Facts

The ALJ found that claimant Cynthiau8lett has degenerative disc disease
scleroderma, and fiboromyalgia. [R.22]. Although these impairments are “severe’

within the meaning of the Social SecuiiRggulations, the ALJ found that Plaintiff did

not have an impairment or combinationrapairments that meets or medically equal$

one of the listed impairments20 C.F.R. Part 404, Subp&itAppendix 1. [R. at 25].

The ALJ found that the claimant has thsideial functional capacity to perform light

an
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work with the following limitations: she must avoid extreme cold, poor ventilatio
extreme heat, wetness, and humidity; shetrauoid concentrated exposure to fumes
dust, and gases; she cannot climb laddersgs, or scaffoldand she is limited to

occasional stooping. [R. at 25-26]. The Atudnd that Plaintiff could not perform her
past relevant work, but he concluded thatéhwere a significant number of jobs in theg
national economy which she was able to perfaunch as office helper, marker II, and
mail clerk. [R. at 27-28]. Accordinglyrlaintiff was not under a disability at any
relevant time. [R. at 28].

The ALJ’'s decision [R. at 22-28l}ates the relevant facts of this case as modifie
herein as follows:

The record indicated thatdltlaimant has a history of left leg pain and a bulgin
disc at L5-S1. (Exhibit 1F, page 1Magnetic resonancienaging performed on
August 4, 2005, showed decreased disc spaicght at L5-S1 and L1-2. (Exhibit 11F,
page 2). The claimant wasid to have a small disc protrusion at T11-12 and
degenerative change at L5-S1. She wagmbsed with chronilow back pain and
stiffness, with only mild degeneratigsc disease. (Exhibit 5F, page 30).

On February 8, 2005, the claimanttBagnosis included chronic reflux,

esophageal dysmotility secondary to sclerode and possible dysphagia. (Exhibit
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3F, page 2). The record indicated that the claimant had generalized aches and
associated with fiboromyalgia. (Exhibit 5bage 40). She was diagnosed with diabete
mellitus on March 9, 2005. (Exhibit 6F,gm10). A letter dated April 14, 2005,
stated that the claimant suffered from satkerma, fibromyalgia, high blood pressure
and Raynaud’'s and that these impairmmeptevented her from standing, sitting,
walking, lifting, and carrying or handling agts without pain. (Exhibit 6F, page 3).
Dr. John Goldman stated that the claimaas unable to work because she could ng
sit or stand for long periods of time and adtated that the claimant had problems witl
fine movements. (Exhibit 11F, page 1).

On October 20, 2005, the claimant cdamped of intermittent numbness of the
left and right sides of the face. (ExhibF, page 29). The claimant was diagnose
with bilateral paresthesiayithout pain, which was ansistent with scleroderma
associated trigeminal neuropathy and ndiktal neuropathy(Exhibit 5F, page 30).
A treatment note dated November 2, 2005, indicated that the claimant’s reflux
reasonably controlled with medication. (Exhibit 4F, page 5).

The claimant sought treatment on April 5, 2006, for fioromyalgia attack
however, her examination on that day did resteal any dire salts. (Exhibit 15F,

page 55). The claimant had full range ofiimio of the neck, shoulders, elbows, wrists
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hands, hips, knees, and ankles. (Exhibit J&fge 56). Dr. Goldman stated that the
claimant had a little pain with motion of thight shoulder, tightres in her fingers, and
thickening in the knee. (Exhibit 15F, pade8 and 54). The claimant was advised tp
exercise, lose weight, andktaher blood pressure medicati (Exhibit 15F, page 41).
The claimant’s neuropathy was describednéd; and there was no mention that hel
paresthesia impacted any area of the basigle from her face. (Exhibit 5F, pages 29
and 30).

The claimant stated that her coninee tissue disease keeps getting worse.

According to the claimant, her sclerodernaa resulted in hardening and drying of the

A4

skin. She said that she is always hurtiegause her immune system starts attacking
the disease. The claimant also repotted her esophagus muscles do not work and
that she has to use fluids to get food dov8he said that she has to lie down for two
hours in the afternoon. She said thatfi@omyalgia impactdier muscles, tendons,

and ligaments and that trigger spots localmeepain. According to the claimant, she
cannot get out of bed when she has a flgre The ALJ noted that the record did not
document frequent flare-ups of her fiboromyalgnd that Dr. Goldman stated that the
claimant did not have many trigger points. The claimant stated that she was diagrnosec

with Raynaud’s when she was fourteen oeéft years old. She has been able to work
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in the past in spite of this impairmenihile the claimant statl that her symptoms

have worsened, there was no evidencermbeed downturn in her symptoms. She

said that she had problems gripping. Adog to the claimant, she can sit an hout

before she starts experiencing pain; cwe walk to the mailbox and back; she canng
climb stairs; she cannot drive; she can stand fifteen minutes; and she said thg
cannot lift a five pound bag of sugar.

Additional facts will be set forth asenessary during discussion of Plaintiff's
arguments.
[ll. Standard of Review

An individual is considered to be disallif she is unable to “engage in any
substantial gainful activity by reason of angdically determinable physical or mental
impairment which can be exgted to result in death evhich has lasted or can be
expected to last for a continuous perioaof less than twelve months.” 42 U.S.C. §
423(d)(1)(A). The impairment or impairments must result from anatomic
psychological, or physiological abnormalities which are demonstrable by medic:
acceptable clinical and laboratory diagnotithniques and must loésuch severity

that the claimant is not only unable tolier previous work but cannot, considering
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age, education, and workerience, engage in any othend of substantial gainful
work which exists in the national economy. 32dJ.S.C. 88 423(d)(2) and (3).
The scope of judicial review of the Commissioner’s decision is limited. The
court's function is to determine: (1) wther the record, as a whole, contain$
substantial evidence to support the findings and decision of the Commissioner; and (2)

whether the Commissioner appliptbper legal standards. S€aughn v. Heckler

727 F.2d 1040, 1042 (Tir. 1984). Substantial evidemis more than a scintilla, but
less than a preponderance. It means seleglvant evidence as a reasonable mind

might accept as adequatestgpport a conclusion. S&oodsworth v. Heckler703

F.2d 1233, 1239 (1"1Cir. 1983).

The claimant has the initial burden ofadishing the existence of a “disability”
by demonstrating that she is unable to perform her former type of work. If the
claimant satisfies her burden of proving thiity with respect to her former type of
work, the burden shifts to the Commissioteedemonstrate that the claimant, giver
her age, education, workgerience, and impairment, thge capacity to perform other

types of jobs which exist ithe national economy. S&w»yd v. Heckler 704 F.2d

1207, 1209 (1. Cir. 1983).
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Under the regulations as promuigeh by the Commissioner, a five step
sequential procedure must be followedantevaluating a disability claim. S26
C.F.R.88404.1520(a) and 416.920(a). Inthe sequential evaluation, the Commiss
must consider in order: (1) whether thaiglant is gainfully employed, 20 C.F.R. 88
404.1520(b) and 416.920(b); (2) whether thenctait has a severe impairment which
significantly limits her ability to perforrbasic work-relatedunctions, 20 C.F.R. 88
404.1520(c) and 416.920(c); (3) whether the claimant’s impairments meet the Lis
of Impairments, 20 C.F.R. 88 404.1520é&md 416.920(d); (4) whether the claimant
can perform her past ret@nt work, 20 C.F.R. 88 40620(e) and 416.920(e); and (5)
whether the claimant is disabled in ligiftage, educatiorand residual functional
capacity, 20 C.F.R. 88 404.1520(Ack416.920(f). If, at anyep in the sequence, the
claimant can be found disabled or natatiled, the sequential evaluation ceases at
further inquiry ends._Se20 C.F.R. 88 404.1520(a) and 416.920(a).
IV. Findings of the ALJ

The ALJ made the following findings of fact:

1. The claimant meets the insured staggiirements of the Social Security Act
through December 31, 2008.

2. The claimant has not engaged in suttstagainful activity since July 3, 2003,
the alleged onset date (20F.R. 404.1520(b) and 404.15#1 seq.).
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10.

11.

The claimant has the following severgairments: degenerative disc diseasg
scleroderma, and fibromigaa (20 C.F.R. 404.1520(c)).

The claimant does not have an impamira combination of impairments that
meets or medically equals one of tisted impairments in 20 C.F.R. Part 404,
Subpart P, Appendix 1 (20[ER. 404.1520(d), 404.1525, 404.1526).

The claimant has the residual funail capacity to perform light work, as
defined in 20 C.F.R. 404.1567(b), withe following limitations: she must

avoid extreme cold, poor ventilation,teeme heat, wetness, and humidity; she

must avoid concentrated exposure tmés, dust, and gases; she cannot clim
ladders, ropes, or scaffold; asle is limited to occasional stooping.

The claimant is unable to perform grast relevant work0 C.F.R. 404.1565).

The claimant was born on January 1959, and was a younger individual, age

18-49, on the alleged disabilipnset date (20 C.F.R. 404.1563).

The claimant has at least a high school education and is able to communica
English (20 C.F.R. 404.1564).

Transferability of job skills is not matal to the determination of disability
because using the Medical-Vocationaléduas a framework supports a finding
that the claimant is “not disabled,” ether or not the claimant has transferabls
job skills (SeeSSR 82-41 and 20 C.F.R. P44, Subpart P, Appendix 2).

Considering the claimant’'s age, edtion, work experience, and residual
functional capacity, there are jobs thatist in significant numbers in the
national economy that the claimant gaerform (20 C.F.R. 404.1560(c) and
404.1566).

The claimant has not been under a dlisgbas defined in the Social Security
Act, from July 3, 2003, through the tdaof the ALJ’s decision (20 C.F.R.
404.1520(q)).
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[R. at 24-28].
V.  Discussion

In the present case, the ALJ found atftlet step of the sequential evaluation
that Plaintiff Cynthia Sublett has not engdge substantial gainful activity since the
alleged onset of disability on July 3, 2003. [R. at 24]. At the second step, the 4
determined that the claimant has degatiee disc disease, scleroderma, an
fibromyalgia. [R. at 24]. Although theseparments are “sever&iithin the meaning
of the Social Security Regulations, the Afound at the third step that they did not
meet or medically equal one of the listegbairments in 20 C.R. Part 404, Subpart
P, Appendix 1. [R. at 25]. The AL&und at the fourth stepf the sequential
evaluation that the claimant was unable tdqren her past relevant work as a color
printer operator (light, semi-skilled work)[R. at 27]. At the fifth step, the ALJ
concluded that the claimant is able to perform other jobs that exist in signific
numbers in the national economy, sucloige helper (1,300,000 positions in the
national economy), marker Il (16,000 positions in the national economy), and n
clerk (137,000 positions in the national econonffR. at 28]. Therefore, the claimant
was not under a disability from July 3, 2083 alleged onselate, through July 14,

2008, the date of the ALJ’s decision._]ld.
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Plaintiff argues that substantial egitte does not support the ALJ’s decision,

[Doc. 11]. According to Plaintiff, the ALJ ignored the limitations imposed by her

Raynaud’s and failed to progye formulate the residudlinctional capacity (“RFC”)
assessment. [Doc. 11 at 13-16]. Plaintébatontends that tid_J erred in assessing
her credibility with regard to her compl&nof pain and fatigue and that the ALJ
improperly discredited the opinion of heating physicians. [Doc. 11 at 16-22].
Finally, Plaintiff argues that the AppsaCouncil erred by notacating the ALJ’s
decision after new evidence was submitted. [Doc. 11 at 22-24].

A. Plaintiff's Raynaud’s Disease

The ALJ found that Plaintiff had severepairments in the form of degenerative
disc disease, scleroderma, and fibrolgiga [R. at 24]. Although Plaintiff was

diagnosed with Raynaud’s disease, the faluhd that it was not a severe impairment

[R. at 25]. Plaintiff argues that this constitd error because it is inconsistent with the

ALJ’s own findings and is not supported by substantial evidence.
The record reveals that Dfohn Goldman, Plaintiff's treating rheumatologist

noted on numerous occasions in 2005, 2@06,7, and 2008 that Plaintiff had cool
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skin, purple hands and feet, and sclerodactjR. at 272, 285, 330-33, 349-52, 357-

62, 366-67]. Plaintiff was diagnosedtlwCREST Syndrome and Raynaud’s diseasg

among other impairments. [JdCREST Syndrome is oisebtype of scleroderma that
results in the hardening of the skin and aso affect the digestive tract. Mayo Clinic,
http://www.mayoclinic.com/health/crespradrome/DS00580 (last visited Aug. 18,
2010). With Raynaud’s disease, “smaller arteries that supply blood to [the] S
narrow, [causing] limit[ed] blood circulation to affected areas” and causing “sof
areas of [the] body—such as [the] fingers, ttipsof [the] nose and [the] ears — to feel
numb and cool in response to coldnferatures or stress.” Mayo Clinic,
http://www.mayoclinic.com/health/raynaudsease/DS00433 (last visited Aug. 18,
2010).

Social Security regulations provideathan “impairment or combination of

impairments is not severe if it does not significantly limit your physical or ment

ability to do basic work activities.” 20 C.F.R. 88 404.1521(a), 416.921(a). T,

Eleventh Circuit has stressed, “An impairmean be considered as not severe only

'Sclerodactyly is “[lJocalized thickenirand tightness of the skin of the fingers
or toes” and “commonly associated with atrophy of the underlying soft tissue
MedicineNet.com, http://www.medtermsmscript/main/art.asp?articlekey=13572
(last visited Aug. 18, 2010).
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it is a slight abnormality which has such a minimal effect on the individual that it
would not be expected toterfere with the individual's ability to work, irrespective

of age, education, or woskperience.” Brady v. Hecklgf24 F.2d 914, 920 (1Tir.

1984). Whether an impairmentis severe is a threshold inquiry that “allows only claims

based on the most trivial impairmentdb®rejected.”_McDaniel v. BoweB00 F.2d
1026, 1031 (1" Cir. 1986);_accordSocial Security Ruling (“SSR”) 85-28.

In the present case, the ALJ stated sidecision, “The record did not contain
evidence that the claimant’'s . . . Rayd& imposed any significant limitations of
functioning.” [R. at 25]. As a result,@bALJ found that Plaintiff's Raynaud’s disease
was not a severe impairment. Plaintijaes that the ALJ’s finding was contradicted
by other findings he made in his decisidrhe court agrees. Although the ALJ found
that Plaintiff's Raynaud’s was a non-sevenpairment, he also found that she “may
experience grip problems” caused by Raynaud’s and, therefore, “must avoid
climbing ladders, ropes, and scaffolds.” [R. at 27]. It is inconsistent for the ALJ to
find that Plaintiff's Raynaud’s is a hon-sevargairment and, at the same time, find
that this impairment might cause grimpkems which result in functional limitations.
Substantial evidence does not support Ahd’s findings on the severity of the

claimant’s Raynaud’s disease.

13
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The court also finds that substantial evidence does not support the AL

conclusion that the problems that Plaintiify experience as a result of her Raynaud?
could significantly limit her ability to climbadders, ropes, andaffolds but have no

effect on her ability to handle or finger..[& 25-27]. This issue is significant becaus¢
all three of the jobs that the ALJ found that Plaintiff could perform require at le

frequent handling and two regeifrequent fingering. [Rat 28, 481-82; Doc. 11, Exs.

A-C]. Plaintiff has also alleged andifered supporting evidence showing that the

Raynaud’s causes swelling aomiculation problems in hefeet which affects her
ability to stand and walk. The Commizser writes, “Although Plaintiff's Raynaud’s
could affect her ability to handle, finger, wallr stand, the evahce of record did not
show that Plaintiff's Raynaud’s disease indeed caused limitations on Plaintiff’s abi
to stand, walk, finger or harell [Doc. 14 at 4]. In support of this contention, the
Commissioner cites some of the medical finditigg were normal. [Doc. 14 at 4-6].

But as Plaintiff explains in her resporis@ef, once a claimant has offered objective

medical findings and a treating physicisrdiagnosis that support her subjective

allegations, she is not also requiredptove that she has never had any normg
findings. [Doc. 15 at 1-2]. The record@ence supports Plaintiff's arguments on thig

issue.
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Plaintiff testified that her Raynaud’s casseer hands and feet to turn blue and
numb with cold and that she experiences pdien sensation returns. [R. at 473-77]
She also stated that due to poor circataand swelling in hdrands she is unable to
write with a pen for long, hold a hairbrushhair dryer, vacuungr “open a jar that's
[previously] been opened.”_[[d. With regard to her feet, Plaintiff testified that due
to the swelling and poor ciraition in her feet, she @nly able to stand for about
fifteen minutes. [R. at 473, 478]. Theid®nce reveals that there is consistency
between Plaintiff's allegations, the diagrsosf Raynaud’s, anithe frequent treatment
notes describing her sclerodactyly, codhsland purple hands and feet. [R. at 272,
285, 330-33, 349-52, 357-62, 366-67, 473, 47h- Moreover, two of Plaintiff's
treating physicians, Dr. Thompson and Dr. Gaéah, a rheumatologist, opined that she
is unable to work due in pdd the fact that she has difficulty with fine movements and
cannot lift, carry, handle objects, stand, otkweaithout pain. [R. at 219, 272]. Given
these facts, the undersigned concludesdtibstantial evidence does not support the
ALJ’s finding that Plaintiff's Raynaud’s @uld affect her grip but not her ability to
handle, finger, walk or stand. [R. at 25-27].

For these reasons, the cdDRDERS that the ALJ’s decision lREVERSED

and that the case BREMANDED for further proceedings. Upon remand, the ALJ
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must reevaluate Plaintiffs Raynaud’s eise in a manner consistent with the

discussiorsupra.

B. RFC Assessment

Plaintiff next argues that the ALJ erredevihe found that Plaintiff retained the
RFC to perform light work with certain restions. [Doc. 11 at 15-16; R. at 25-27].
“The residual functional capacity is assessment, based upalhof the relevant
evidence, of a claimant’s remaining ability do work despite [her] impairments.
Along with [her] age, education and woskperience, the claimant’s residual
functional capacity is considered in detening whether the claimant can work.”

Lewis v. Callahafi25 F.3d 1436, 1440 (11Cir. 1997) (citing 20 C.F.R. 88§

404.1545(a), 404.1520(f)). The RFC is a fumetby-function assessment that is use(
at step four of the sequential evaluatiomé&termine whether the claimant is able tq
perform her past relemawork and at step five to determine whether she is able
perform any other work. SSR 96-8p.

Citing Social Security Ruling 96-8p, Plaintiff argues that the ALJ failed t
adequately explain his RFC assessmentthatihe erred in determining Plaintiff's
RFC because he did not complete a function-by-function analysis of Plainti

limitations. [Doc. 11 at 15-16]. The ALJdnd that Plaintiff had the RFC to “perform
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light work . . . with the following limitations: she must avoid extreme cold, poor
ventilation, extreme heat, wetnessidahumidity; she must avoid concentrated
exposure to fumes, dust, agaises; she cannot climb laddeogpes, or scaffolds; and
she is limited to occasional stooping.” [R2&t26]. The court concludes that the ALJ
failed to apply the properdal standards when he made the RFC determination.
The Commissioner contends that “SSR-8p does not require the ALJ to

discuss all Plaintiff’s abilities on a function-by-function basis.” [Doc. 14 at 8]. Bt

the clear language of the mj states otherwise. Pursuant to SSR 96-8p, the ALJ/is
required to make an assessment of thenaat’s exertional capacity with respect to
her “remaining abilities to perform eachsagven strength demands: sitting, standing,
walking, lifting, carrying, pushing and [pmg.” SSR 96-8p. The ruling explicitly

states that the ALJ must consider eagficfion separately amqurovides an example:

“the individual can walk for 5 out of 8 hauand stand for 6 out of 8 hours.” SSR 96+

8p. Sedvey v. Barnhart2001 WL 34043389, *2 (N.D. Tedanuary 15, 2002) (“Not
only does SSR 96-8p explicitly speak to ilmportance of considering these strength
demands separately when deciding wheéimeindividual can do past relevant work,
but this approach is wholly consisteritmthe purpose of determining RFC —to assess

an individual’s ability to do sustained wer&lated physical activities in a work setting
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on a regular and continuing$ga.”). Thus, pursuant to these provisions, the ALJ w3
required to “first determine the claimanébility to sit, stand, walk, lift, carry, push
and pull before assigning an exertionalegairy, e.g., sedentary, light, medium,

heavy.” Lechner v. Barnhar821 F. Supp. 2d 1015, 1036 n.27 (E.D. Wis. 2004

(citing Gotz v. Barnhart207 F. Supp. 2d 886, 896 (E.D. Wis. 2002)).

The ALJ in the present case did matke a function-by-function assessment,

Instead, as notesdipra, the ALJ skipped this step anthde a finding that Plaintiff had
the residual functional capacity for light etienal work with certain limitations. [R.
at 25-26]. This was erroneous. “At s#pf the sequential evaluation process, th
RFC must not be expressed initially terms of the exertional categories of
‘sedentary,” ‘light,” ‘medium,” ‘heavy,’and ‘very heavy’ work because the first
consideration at this step is whether theividual can do past retant work as he or
she actually performed it.” SS-8p. When the ALJ detemes at step five whether
the claimant can perform other work, tREC must be expressed in terms of ar
exertional category‘However, in order for an individual to do a full range of work
at a given exertional level, gu as sedentary, the individual must be able to perfor
substantially all of the exertional and nondtamal functions required in work at that

level.” SSR 96-8p. This why “[i]nitial failure to consder an individual’'s ability to

18
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perform the specific work-related functiormutd be critical to th outcome of a case.”
Id. The ALJ’s failure to comply with #arequirements of SS#6-8p and complete a
function-by-function assessmentis anothasom the ALJ’s decision must be reverse
and the case remanded for further proceedings.

C. Remaining Issues

Plaintiff Sublett’s final arguments atbat the ALJ erred in evaluating her
subjective complaints and improperlysdiedited the opinions of her treating

physicians and that the Appeals Counaied by not vacating the ALJ’s decision in

light of the new evidence submitted to fiDoc. 11 at 16-23]. Because remand is

warranted for the reasons discussguta, these arguments need not be addressed
depth. The court notes, however, that many of Plaintiff's arguments have merit.
Plaintiff argues that the ALJ did nobmrsider the entireecord and failed to
articulate reasons supported by the recordmiie discredited Plaintiff’'s complaints
of pain and fatigue. Whera claimant’s testimony, if credited, could support th
claimant’s disability, the ALJ must rka and explain a fiding concerning the

credibility of the claimant’s testimony. S¥&hman v. Schweike679 F.2d 223 (11

Cir. 1982);_Scharlow v. Schweike®855 F.2d 645 (5Cir. 1981). If a claimant’s
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testimony is critical to the ALJ’s deternaition, the ALJ must articulate any reasons

for discrediting the claimant’s testimony. Séehman 679 F.2d at 228.

Social Security Ruling 96-7p prales that when making a credibility

determination, the ALJ must first “considwhether there is an underlying medically

| =N

determinable physical or mental impairn(eint . . that could reasonably be expecte
to produce the individual’s pain or othenggtoms.” SSR 96-7p. The ALJ must then
“evaluate the intensity, persistence, &ntting effects of the individual’'s symptoms
to determine the extentwehich the symptoms limit the individual’s ability to do basic

work activities.” _Id. If the claimant’s sitements “are not substantiated by objectiv

(D

medical evidence, the adjudicator musake a finding on the credibility of the
individual’'s statements based on a constien of the entire case record.” Idhe
ruling also states:

The reasons for the credibility fimtj must be grounded in the evidence
and articulated in the determination or decision. It is not sufficient to
make a conclusory statement th&‘individual’s allegations have been
considered” or that “the allegationsedpor are not) credible.” It is also

not enough for the adjudicator simply to recite the factors that are
described in the regulations for ewating symptoms. The determination

or decision must contain specific reasons for the finding on credibility,
supported by the evidence in the case record, and must be sufficiently
specific to make clear to the individual and to any subsequent reviewers
the weight the adjudicator gave ttte individual’'s statements and the
reasons for that weight. This docurtedion is necessary in order to give
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the individual a full and fair review dfis or her claim, and in order to
ensure a well-reasoned determination or decision.

SSR 96-7p. Factors that the ALJ shuwconsider when making a credibility
determination include: the individual'daily activities; the location, duration,
frequency, and intensity of the individual's pain or other symptoms; factors t
precipitate and aggravate the symptoms; tifpe, dosage, effectiveness, and sid
effects of any medication the individual taleshas taken to aNgate pain or other

symptoms; treatment, other than medicattbme, individual receives or has received

for relief of pain or othesymptoms; any measures other than treatment the individt

uses or has used to reliepain or other symptoms; and the individual’s prior work

record and efforts to work. SSR 96-7p.

In the present case, the ALJ found tRdaintiff's “medically determinable
Impairments could reasonably be expedttgoroduce the alleged symptoms” but tha
her “statements concerning the intenspgysistence and limiting effects of these
symptoms are not credible the extent they are inconsistent with the residug
functional capacity.” [R. at 26-27]. Many thfe explanations offered by the ALJ for
making the credibility determination wengpported by the record. For example, the

ALJ noted that although Plaintiff wasadjnosed with Raynaud’s when she waj
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fourteen or fifteen years old, “she has babte to work in the past in spite of this
impairment.” [R. at 26]. The ALJ also cited to records showing that on so
occasions Plaintiff had full range of motion in her joints. [R. at 25-26].

However, as Plaintiff notes, othexmanations offered by the ALJ are not
supported by the record. The ALJ repeatedly cited Dr. Goldman’s finding that “
claimant did not have manyigger points.” [R. at 25-26]. But the cited finding
occurred on one occasion in April 2006 when Dr. Goldman noted that Plaintiff
“not have that many tender points todayjR. at 386]. At many other times, Dr.

Goldman found that Plaintiff had numerougafascial tender points. [R. at 298, 333,

351, 368]. The ALJ also wrote that treaint notes from Dr. Goldman stated that

Plaintiff's pain was not severe, but the reteeveals frequent complaints of moderate

and severe pain imer hip, hand, fingers, wrists, neck, elbows, knees, and shouldg
[R. at 25, 330, 349, 357, 366, 389, 394].

Treatment notes also showed that RiHiinonsistently complained of fatigue.

[R. at 202, 222, 330, 357, 36839, 394]. The Commissioner correctly notes that gn

at least one occasion Plaintiff denied fatigUyg. at 207]. But a notation showing that

’The Commissioner also cited to page 2®The transcript in support of the
contention that Plaintiff “denied fatigue other occasions,” but this page is almos
completely blank and contains nothing abawtenial of fatigue. [Doc. 14 at 15].
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fatigue was not present at diree does not constitute subsial evidence to discredit
Plaintiff's frequent allegations of fatigue .nd, in any case, this evidence was not cite
by the ALJ because he offered no exptanmafor not finding Plaintiff's complaints
credible. This is significant because,Rlaintiff’'s attorney has noted, fatigue is a
common symptom of both fibromyalgiaé scleroderma,ral the ALJ found that
Plaintiff had both of these medical conditiaared that they rose the level of being
severe impairments. [Doc. 11 at 19; R. at 24].

Plaintiff next argues that the ALJ ingperly discredited the opinions of her
treating physicians. Absent a showinggafod cause to the contrary, opinions of

treating physicians must be accorded substantial or considerable weight by

Commissioner, Sdeewis, 125 F.3d at 1440; Lamb v. Bowe#7 F.2d 698, 703 (11

Cir. 1988); Walker v. Bowen826 F.2d 996, 1000 (TiCir. 1987);_MacGregor V.

Bowen 786 F.2d 1050, 1053 (1Lir. 1986); Broughton v. Heckle776 F.2d 960,

961 (11" Cir. 1985). Good cause has been found when the opinion of a trea
physician is so brief and conclusory tlitatacks persuasive weight or when it is

unsubstantiated by any cliniaal laboratory findings. Sefedwards v. Sullivan937

F.2d 580, 583 (1MCir. 1991); Wilson v. Heckle734 F.2d 518 (5 Cir. 1984) (citing

Warncke v. Harris619 F.2d 412, 417 {(5Cir. 1980)). “The ALJ must clearly
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articulate the reasons for giving less weighhe opinion of a treating physician, and

the failure to do so is versible error.”_Lewis125 F.3d at 1440 (citing MacGregor
786 F.2d at 1053).

In the present case, Dr. Goldman opined in August 2005 that Plaintiff
“unable to work because she is unabléattos long periods of time and she is unable
to stand for long periods of time.” [R.22]. Dr. Goldman also found that Plaintiff
had “difficulty with fine novements” and “numbness ofetheft side of her face.”

[Id.]. At the time Dr. Goldman issued his opinion, Plaintiff had been diagnosed

both Dr. Goldman and Dr. Tina Thompson, Plaintiff’'s primary care physician, with

multiple medical conditions including sabeterma, fibromyalgighigh blood pressure,
and Raynaud’s. [R. at 219, 272]. In apinion similar to Dr. Goldman’s, Dr.
Thompson concluded in April 2005 that Pk#if was “significantly limited at work”
because her impairments “prender from standing, sittingyalking, lifting, carrying
or handling objects without pain.” [R.219]. The ALJ considered the opinions of
Drs. Goldman and Thompson but found “that there is no evidence to support
statement of total disability assertedliese early records.” [R. at 24-25].

It is clear that the ALJ erred iooncluding that there was “no evidence”

supporting the opinions of Drs. Goldmamdarhompson. In 2005, at the time these

\174
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treating physicians issued their opinionsiRtiff was found to have sclerodactyly
(thickening and tightness of the skiQREST Scleroderma (hardening of the skir
which can also affect thdigestive tract), Raynaud’s disease, fibromyalgia, multipl
myofascial tender points, facial andjleumbness, L5-S1 brddased disc without

impingement, decreased disc height at L5&®itl a small disc protrusion at T11-T12.
[R. at 272-73, 285]. As discuss&gra, it is proper for an ALJ to reject the opinions
of treating physicians when they are unsabsated by any clical or laboratory

findings. Sed&dwards937 F.2d at 583. But, here, the opinions of Drs. Goldman a

Thompson were supported by a number of ceddindings. The ALJ’s assertion that
these opinions had no supporting evidence was factually incorrect, and his decisi
reject them on this basis was erroneoUgon remand, if the ALJ again decides tQ
reject the opinions of Plaintiff's treaty physicians, he should articulate adequat
reasons for doing so. Lewi$25 F.3d at 1440.

Plaintiff’s final argument is that the Appeals Council erred by not vacating t
ALJ’s decision in light of the new evidensabmitted to it. [Doc. 11 at 22-23; R. at
402-58]. Plaintiff submitted, for example, an opinion from Dr. Goldman fro

September 2008 wherein he staitatér alia:
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She can stay on her feet no more th&minutes at a time, can stand or
walk one hour during an eight hour day, and sit for 5 minutes at a time,
and sit a total of two hours in the 8 hour day, and in an 8 hour day she can
remain at her job sitting and stangiwithout having helie down for up
to 3 hours. She has limited ability to do simple grasping, fine
manipulation, pushing and pullingraccontrols, and pushing and pulling
leg and foot controls.
[R. at 402-04]. Dr. Goldman also statedttPlaintiff “has been functioning at this
level for two years.” [Id. Because remand is warranted for the reasons discussed
supra, the undersigned need not addresgtivér the Appeals Council erroneously
failed to send the case back to the ALd&dasider the new evidence. Upon remand,
however, the ALJ should consider the new evidence submitted by Plaintiff.
VI. Conclusion
For the foregoing reasons and cited autiipthe court finds that the decision
of the ALJ was not supported by substantial evidence and was the result of a fajlure
to apply the proper legal stdards. It is, thereforeORDERED that the
Commissioner’s decision BREVERSED and that this action bBBREMANDED
pursuant to 12 U.S.C. 8§ 405(g) SentenoarHor further proceedings in accordance

with the above discussion. The ClerBRIRECTED to enter judgment in favor of the

Plaintiff.
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IT IS FURTHER ORDERED that, in the event that past due benefits are
awarded to the Plaintiff upon remand, Plaintiff’'s attorney may file a motion fpr
approval of attorney’s fees under 42 U.S.C. 88 406(b) and 1383(d)(2) no later than
thirty days after the date dfie Social Security letter iseto Plaintiff's counsel of
record at the conclusion of the Agencyast-due benefit calculation stating the
amount withheld for attorney’s fees. Defentaresponse, ifray, shall be filed no
later than thirty days after Plaintiff'attorney serves the motion on Defendant.
Plaintiff shall file any reply within tedays of service of Defendant’s response.

SO ORDERED, this 28" day of August, 2010.

/
dﬁ?ﬁdm 2

JANET F. KING

UNITED STATES MA TE JUDGE
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