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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

UNITED STATES OF AMERICA, et
al.,

Plaintiffs, . CIVIL ACTION FILE NO.
V. . 1:09-CV-2381-TWT
LOCKHEED MARTIN CORP., et al.,

Defendants.

ORDER

This is aqui tam action where the government dleed to intervene. It is
before the Court on Defendant Lockhéddrtin Corporation’s Motion to Dismiss
[Doc. 28], Defendant Lockheed Martin Poration’s Motion to Dismiss Relators’
First Amended Complaint [Doc. 35], aivklators Kathy Isley and Mark Wood'’s
Motion for Sanctions Under Rai11 [Doc. 41]. For theeasons set forth below, the
Court DENIES as MOOT Defendant Udweed Martin Corporation’s Motion to
Dismiss [Doc. 28], GRANTS in PART amENIES in PART Defendant Lockheed
Martin Corporation’s Motion to Dismiss Relators’ First Amended Complaint [Doc.
35], and DENIES Relators Kathy Isley avidrk Wood’s Motion for Sanctions Under

Rule 11 [Doc. 41].
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|. Background

This case is brought by two relators, Katsley and Mark Wood, against their
former employer, Lockheed Martin Guoration. Relator Isley was employed by
Lockheed from June 1981 until May 1, 2042d worked with Relator Wood from
2001 through early 2009. Relator Wood wias Medical Director of Lockheed’s
Marietta, Georgia site from Novemd&02 through April 2009. Wood was a Senior
Occupational Staff Physician at Lockheed@ years prior to serving as the Medical
Director. (Am. Compl. 11 8-10).

According to the First Amended Complaint, Wood worked on a series of
projects from 2005 through 2009 to reduce employment costs due to lost time.
Initially, the Relators were asked to ex@dne methods for tracking Family Medical
and Leave Act (“FMLA”) hours of Lockheddartin Aeronautical Systems Company
(“LMASC”) employees aftet.ockheed absorbed LMASin 2004. The Relators
discovered that LMASC supervisors alla@eir employees to submit an unlimited
amount of FMLA leave time even though regulations cap FMLA leave time at 12
weeks annually. The Relators reporte@irthdiscovery and were praised for
uncovering potential cost-saving methods for Lockheed. (Am. Compl. {1 18-21).

Following the Relators’ success in the ABRC investigation, an official from

Lockheed’s finance department asked Redators to review the labor recording
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system used by Lockheed’s hourly employees. Hourly employees input their labor
hours into Lockheed’s Salary Time &ttendance Recording System (“STARS”),
which tracks the hours that employees eateeach project. Employees are required

to enter their hours into STARS with tla@propriate code, such as the code for
vacation hours, overtime hours, or attladoor hours. SARS takes every hour
entered by an employee, totals it by contract then bills all the actual hours worked

on a specific contract to that contraaod spreads the “lost time” (or non-actual work
time) hours out across all of Lockheed’s goweent contracts. The Relators contend
that the reports that the STARS systgemerates do not distinguish between actual
labor hours and lost time, creating the impression that Lockheed employees work
more hours on a contract than they actudity The Relators further contend that
Lockheed falsely bills the government béiem these STARS reports and utilizes the
STARS data to justify adding even more employees to each government contract.
(Am. Compl. 11 48-55). As the Relatgisinged into STARS, they discovered that
many employees used absence codes dthengegular work week and then worked
weekend hours to make up for their loishe. The employees would code the
weekend hours as overtime despite havingkew fewer than 40 hours in the week.

(Am. Compl. 1 22-26).
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Wood considered the ability to code overtime without actually working 40
hours a flaw in the labor tracking system and obtained permission to expand his Six
Sigma project to determine the extenttbé flaw. He and Relator Isley began
searching Lockheed’s data warehouse, twbantained searchable data encompassing
coding, billing, employees, dates, sites, cacts, and work orders. (Am. Compl. 1
28-31). The Relators catalogued thousaridsstances of coding from 2005 to 2009
where employees had not actually work@dours in a week but had billed overtime
directly or indirectly to governmertontracts. (Am. Compl. Y 32-34). Wood
presented the coding he had cataloguedh# Office of Finance and Business
Operations and to the Aeronautics Controller on September 7, 2006. The controller
in turn granted Wood access to the weekporés Lockheed presented to its federal
customers. Wood contends these reporte werded in a way to hide the overtime
coding practices he had discosd. Wood further contentise inaccurate disclosures
were submitted on government contractduding the F-22 EMD contract as well as
contracts for the P3, C-130, C-5, F-35 JSF, and F-16. (Am. Compl. 1 34-37).

The Relators contend the incorrect billimgactices are exteng. According
to their research, 98 employees athkloeed’'s Palmdaldate billed 139,000 hours of
lost time from 2005 to 2007. This translate$0 workdays of lost time per person

per year being billed to the governmemthich the Relators allege resulted in
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approximately $5 million in overpayments. During the same time period, 135
employees at the Fort Worth location kdll&46,000 hours of lost time, translating to
45 work days of lost time per person gear, costing the government $3.6 million in
overpayments. Similarly, 71 employeedtet Marietta site iled 42 work days of

lost time per person per year resultingin5 million in overpayments. (Am. Compl.

19 56-63).

The amended complaint also includesafic examples of the overtime billing
practices. The Relators discovered taiployee 584798 billed overtime every week
from January 2007 through August 2007. E6mof those weeks, the employee was
also paid for lost time. Indeed, accmglto the Relators, the employee billed 96.3
hours of paid vacation and 94 hours of oveetoaring those 16 weeks. In one week,
in April 2007, the same employee recorded 50.2 hours of paid vacation along with 6.4
hours of overtime. (Am. Compl. 11 90-92)he Relators contend that the incorrect
billing practices allow Lockheed to classggrt-time workers as full-time workers for
billing purposes. (Am. Compl. 11 127-134). The Relators further contend that the
overuse of lost time billing leads to fher fraudulent activity when employees make
up their lost time. The Relators state ttat liberal use of lost time leads to “ghost
overtime,” which is overtime paid to @amployee who actually worked fewer than 40

hours in a week. (Am. Compl. 1 64-68).
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The Relators reported all of theinflings to Lockheed In Decembe 2006,
Wood gave a PowerPoint presentation to thhedor of the Environment, Safety, and
Health Department explaining hisnélings and introducing the “Workforce
Performance Pilot” which included a feaguhat would ensure no overtime could be
billed unless the employee actually workaeer 40 hours in a given week. After
presenting his findings to several emm@eyg and department#jood was asked to
give a presentation at the DecemBR&07 “Kaizen event,” a week-long process
improvement activity on the sources and elimination of waste. Wood contends
Lockheed management valued the presemtand requested that the Relators expand
their research. Wood continued to presemnfindings to Lockheed management and,
in 2008, began to emphasize his beliat ttockheed was overbilling the government
for overtime resulting from vacation and holiday time. (Am. Compl. {1 139-158).

Relator Wood was generally lauded fas findings regarding Lockheed’s
billing practices, and Lockheed awardach the 2007 Aerostar and Nova Awards.
However, according to Wood, once heyle emphasizing that the billing practices
were leading to overpayments fronetgovernment, the reception from Lockheed
management chilled. Inwgust 2008, the human resources department investigated
Wood’s professional conduct following his routine medical examination of an

incoming employee. The investigatiorelded nothing, but Wood contends he had
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never been investigated before and thasenior human resource official was
reportedly upset with the investigatiom&sult. In April 2009, Wood was called to
a meeting and informed his employmenthwLockheed was terminated, without a
reason given. Wood contends that hipkyees and co-workers considered him an
excellent leader and found his termioatunwarranted. (Am. Compl. 11 160-175).

Likewise, about a month after the cdaipt in this case was unsealed, Relator
Isley was informed she wadihave to assume the FML&bde processing duties of
an outgoing employee, with no additiomampensation. Isley had formerly held
FMLA processing duties and states she hadeneclear to her superiors that she did
not want to re-assume those dutie®n April 10, 2012, Isley’s counsel wrote
Lockheed’'s counsel and asserted thdey’'s new assignment amounted to a
constructive discharge. Lockheed did restpond, and Isleynéered her resignation
on April 19, 2012. (Am. Compl. Y 176-181).

The Relators’ two-count complaint wansealed on February 22, 2012, when
the United States declined tatervene. The Relatorssert a cause of action for
violations of 31 U.S.C. § 3729, the FalB&aims Act, and a cause of action for
violations of 31 U.S.C. § 3730, which peots whistleblowers from retaliation. (Am.
Compl. 11 182-194). Lockheed filed atmoa to dismiss on August 14, 2012. The

Relators responded on August 31, 2012, aled ftheir first amended complaint.

T:\ORDERS\USA\09\09cv2381\mtdtwt.wpd -7-



Lockheed filed a motion to dismiss the Relators’ First Amended Complaint on
October 17, 2012, the Relators respondedNowember 30, and Lockheed filed a
reply brief on December 15eparately, the Relators file@ motion for sanctions on
January 9, 2013.

[I. Motion to Dismiss Standard

A complaint should be dismissed under Rule 12(b)(6) only where itappears that

the facts alleged fail to state a “plausibtlaim for relief._Ashcroft v. Igball29 S.Ct.

1937, 1949 (2009); Fed. R. Civ. 12(b)(6). A complat may survive a motion to
dismiss for failure to statecaim, however, even if it §mprobable” that a plaintiff
would be able to prove those facts; evfethe possibility of recovery is extremely

“remote and unlikely.” _Bell Atlantic v. Twomb}y550 U.S. 544, 556 (2007). In

ruling on a motion to dismiss, the court mastept the facts pleaderthe complaint
as true and construe them in the ligidst favorable to the plaintiff. Sd&guality

Foods de Centro America, S.A. v. Latin American Agribusiness Dev. Corp,./31A.

F.2d 989, 994-95 (11th Cir. 1983); see d&mjuan v. American Bd. of Psychiatry

and Neurology, In¢.40 F.3d 247, 251 (7th Cir. 199é)oting that at the pleading

stage, the plaintiff “receives the benefitimiagination”). Generally, notice pleading

is all that is required foa valid complaint._Seleombard's, Incv. Prince Mfg., Inc.

753 F.2d 974, 975 (11th Cir. 1985), cert. deniett U.S. 1082 (1986). Under notice
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pleading, the plaintiff need only give thefeledant fair notice of the plaintiff's claim

and the grounds upon which it rests. §eekson v. Pardy$51 U.S. 89, 93 (2007)

(citing Twombly, 127 S.Ct. at 1964).
[ll. Discussion

Lockheed moves to dismiss both counts of the Relators’ amended complaint.
Lockheed contends that tRelators fail to plead facts with particularity identifying
any fraudulent conduct or identifying false afaithat were actually submitted to the
government. Lockheed also argues that Relators’ retaliation claims should be
dismissed because Relator Wood has najedl¢hat he engageudprotected activity
or that he was retaliatedrfengaging in protected activity and because Relator Isley
has not alleged she sufferad adverse employment action.

A. Count | - Violation of the False Claims Act

“To establish a cause of action underfaése Claims Act, a relator must prove
three elements: (1) a falsefeaudulent claim; (2) whiclvas presented, or caused to
be presented, by the defendant to the drfitates for payment or approval; (3) with

knowledge that the claim was false United States ex reWalker v. R & F Props.

The Relators bring claims under Count | for violations of both 31 U.S.C. §
3729(a)(1)(A) and 31 U.S.@.3729(a)(1)(B). (SeAm. Compl. 11 183-84). Claims
under 8§ 3729(a)(1)(B) do not requpmof that the defendant presented a claim to the
government._Seklooper v. Solvay Pharms., In&88 F.3d 1318, 1327 (11th Cir,
2009). Because the Court concludes the Beddtave not properly alleged a false or
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of Lake County, InG.433 F.3d 1349, 1355 (11th Cir. 2005) (citing 31 U.S.C. §

3729(a)). A complaint asserting a claimder the False Clais Act “must comply
with Rule 9(b)’s heightened pleadingredard, which requiresarty to ‘state with

particularity the circumstances constitutinguileor mistake.”” _United States ex rel.

Matheny v. Medco Health Solutions, In6é71 F.3d 1217, 1222 (11th Cir. 2012)

(quoting Fed. R. Civ. P. 9(b))¥The particularity requirenre of Rule 9(b) is satisfied
if the complaint alleges ‘facts as to time, place, and substance of the defendant’s
alleged fraud, specifically the details thie defendants’ allegedly fraudulent acts,

when they occurred, and who engaged in them.”(dgdioting _Hopper v. Solvay

Pharms., Ing588 F.3d 1318, 1324 (11th Cir. 20097 |he Eleventh Circuit applies

Rule 9(b) to FCA claim®n a case-by-case basis to daiee if a plaintiff pleads
particular details of a scheme to submiséaclaims paired witheliable indicia that

claims were actually submitted,” CadeProgressive Community Healthcare, |nc.

No. 1:09-cv-3522-WSD, 2011 U.S. Dist. LEXIS 76085, at *21-22 (N.D. Ga. July 14,
2011). The Eleventh Circuit is “more tolataoward complaints that leave out some

particularities of a false &lm if the complaint alsalleges personal knowledge or

fraudulent claim, the Court does not neeaddress whether claims were presented
to the government.
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participation in the fraudulent conduct.”_lat 1230 (quoting Walke#33 F.3d at
1360).

Lockheed contends that the Relatorgehéailed to plead their claims with
particularity. More specifidly, Lockheed argues that tRelators have not explained
how the billing scheme they describe led to charges to the government that were in
fact improper; that the Relators have g@ntified which contracts were overstaffed
as the result of these billing practices or lbey were overstaffed; that the Relators
have not explained why the so-calleghst overtime” pay was improper; and the
Relators have not explained how tHeegedly fraudulent billing practices led to
improper assignations of full-time statusn general, Lockheed states the Relators
have not described with particulargyscheme that was false or fraudulent.

The Relators assert that theuwi tam claims are founded on the following
Lockheed practices: (1) Lockbd employees abuse the kasie billing codes in order
to shift their weekend to the middle oktivork week and bill overtime for working
on the weekends, and the lost time frora thiddle of the week is spread across
Lockheed’s customer contracts; (2) Lockheed bills the government for “ghost
overtime,” or overtime charged before@mployee has actually worked 40 hours in
aweek; and (3) Lockheed submits reptorthe government that fraudulently conceal

the lost time and ghost overtime chargedaiyng to distinguish between lost time
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and actual labor. (Relators’ Br. in Opp'to Def.’s Mot. for Summ. J., at 4-6).

According to the Relators, the fraud ssfimom the STARS billing system, which fails

to distinguish between actual time workat lost time, comprising sick, vacation,
and FMLA time. Because STARS does itemize actual and lost time, the reports
it generates do not establish how many Idimirrs were actually spent on a project.
This scheme purportedly allows Lockheeg#al further estimates for contracts. The
Relators contend that these practicesateolLockheed policy, Federal Acquisitions

Regulations, and the Fair Labor Standards®Act.

“The Relators consistently argue thaickleeed judicially admitted that the
billing practices described reecould lead Lockheed to face liability under the False
Claims Act. In Ghani v. Lekheed Martin Space Sys. CNo. C08-02120, 2009 U.S.
Dist. LEXIS 79343 (N.D. Cal. Sept. 2, 2009)former Lockheed employee sued
Lockheed after he was terminated. ckbeed argued thaihe employee had been
terminated for allowing a subordinate emy®e to bill and receive compensation for
nearly eight months in violatiorof company policy and “without proper
authorization.”_Ildat *4. The Relators lne note that, in Ghaniockheed stated that
“mischarging of time may result in sus@m or even debarment of [Lockheed’s]
status as a U.S. Government contracobjecting the company to liability under the
Civil False Claims Act.”_ldat *8-9. Pretermitting thissue of whether Lockheed’s
arguments in Ghamire inconsistent with its arguntsinere, the Court concludes this
was not a judicial admission relevant to ttese. “Normally judicial admissions are
binding for the purpose of the case in whicl admissions are made, not in separate
and subsequent cases.” CaopeMeridian Yachts, Ltd.575 F.3d 1151, 1178 n.17
(11th Cir. 2009) (quoting In re Raifgré@95 F.2d 521, 523 (11th Cir. 1983)). The
Relators have not persuasly argued that Lockhe&dstatements in Ghashould be
binding in separate or subsequent casAscordingly, Lockheed’s arguments in
Ghanicannot be used against Lockheed in this case.
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The Relators allege the billing practiogslate Lockheed’s Corporate Policy
Statement (“CPS”) 507 That directive only permitsvertime when the hours worked
are in excess of the normal work schedare provided that the “extra hours [are]
authorized, directed, and in support of opierss requirements.” (Am. Compl. § 70).
Lockheed, however, contends that CPS pémits overtime after employees cross
a normal work schedule in hoyaid, not hoursvorked. Lockheed attached a copy
of CPS 507 to its motion toolster its interpretatioh. The Relators only state they

disagree with Lockheed’s reading of CB&, but they do not provide a convincing

*The Relators also assert that the amadritme off attributed to Lockheed
employees through the scheme they deserdates Corporate Policy Statements 534
and 535. However, the Retas only assert this in a conclusory fashion and do not
discuss the terms of the parate policy statements. (SAen. Compl. { 63). The
conclusory allegation is insufficient to defeat a motion to dismiss under 12(b)(6).

*‘While a document that is not attached to the complaint is ordinarily not
considered for the purposes of a 12(b)(6j)iamto dismiss, “[a] document central to
the complaint that the defense appends to its motion to dismiss is also properly
considered, provided that its contentsraoein dispute.” _Harris v. Ivax Corpl82
F.3d 799, 802 n.2 (11th Cir. 1999) (citing Brook8lue Cross & Blue Shield of Fla.,
Inc., 116 F.3d 1364, 1369 (11th Cir. 1997)). fitlsputed’ in this context means that
the authenticity of the documentist challenged.” Horsley v. Fe|@04 F.3d 1125,
1134 (11th Cir. 2002). Here, the Relators only state that they “do not agree with
[Lockheed’s] reading of CPS 507.” (RelabResp. in Opp’'n. to Def.’s Mot. to
Dismiss, at 19 n.13). This does not appeéetan objection to the authenticity of the
document. Accordingly, the Court wilbnsider Lockheed’s submission of CPS 507.
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alternative’. In sum, the Relators have not slmowith particularity that the billing
scheme they describe violates any Lockheed policy.

The Relators contend that the concealed billing practices contained in the
regular disclosures to the governmesblate Federal Acquisition Regulations
(“FARs”). The Relators allege that tkheed’s policies permitting the excessive
billing of overtime violate Federal Acquiimn Regulation 22.103-2. That regulation
requires contractors to “derm all contracts, so far as practicable, without using
overtime, particularly aa regular employment practioexcept when lower overall
costs to the Government will result or whers necessary to meet urgent program
needs.” FAR 22.103-2. Ehassociated acquisition regulations define a normal
workweek as a 40-hour workweekurther, the Relators contend that Lockheed is in
violation of FAR 31.201, which requiresathall costs passed on to the government

be “reasonable, allowable, and allocable.” ($ee. Compl. 80 (citing FAR

"The Relators address Lockheed’s ragddf CPS 507 in a footnote in their
response brief. The Relators state tHesagree with Lockheed’s reading of 507,
“particularly in light of the other documents Relators possess.” (Relators’ Resp. in
Opp’n. to Def.’s Mot. to Dismiss, at 1913). The Relators further state that Lockheed
“has separate atteruize codes for ‘Overtime’ anfdr ‘Uncompensated Overtime,’
which is to be used to ‘offset previougbken lost time coded as personal or sick
hours.” The assertion regarding “uncompensated overtime” was not pled in the
complaint, and the origin of this deifilon is unclear from the Relators’ brief.
Accordingly, the Relators are bound by the provisions they cite in their complaint and
cannot defeat a motion to dismiss by asserting new, and un-cited, corporate documents
that bolster their position.
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31.201)). FAR 31.2, in turn, accordingthe Relators, defines premium overtime as
not reasonable when an employee has workeeér than 40 hours. (Am. Compl. 1
74, 75, 80-82 (citing FAR 31.2)).

Although the Court accepts as true thedRaks’ allegations that the STARS
reports conceal the billing of lost timegetle is no indication that the STARS reports
were deceiving in a way that violates theHSA There is no indation that the United
States would consider the billing practidcese fraudulent. There is no indication
that the FARs are violated by the overtiniléng practices alleged. Indeed, Lockheed
has shown that the government itsalé@sses overtime based on hours that include
paid leave, holidays, or other excused absences5 Sde.R. § 551.401(b)-(d) and
5 U.S.C. § 5541(2) (defining employee). The FARs only suggest that contractors
should work to minimize overtime chagg@nd be reasonable in their billing.
Importantly, the regulations allegedly vaéd do not proscribe calculating overtime
with reference to hours paid as opposekldors worked. Overall, the Relators have
not pled with particularity facts that iradite the billing scheme they describe actually

violates a FAR.

°The Relators also contend that tRair Labor Standards Act (“FLSA”)
illustrates the extent of the overbillingreebecause the FLSA defines overtime as
only timeworked beyond 40 hours in a week. Asdkieed points out, the FLSA only
sets a floor for the federally-mandated ke@avovisions that employers need to honor.
The fact that Lockheed may offer mareertime to its employees than the FLSA
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In general, the Relators have not shown with particularity that the billing
scheme they describe is frauelnd in any way. In_Cad@011 U.S. Dist. LEXIS
76085, at *23-34, the court determined ttied relator pled neither the fraudulent
claim nor the presentment of fraudulerainis to the government with sufficient
particularity in hequi tam claim alleging that her epfoyer illegally billed Medicare
and Medicaid. Although the court rested its decision on the relator’s failure to plead
the presentment of false claims to the gowesnt, the court also noted that the relator,
like the Relators here, did not show wthrticularity that the alleged conduct was
wrongful. For instancethe relator in_Cadealleged that she observed continuous
requests for patient’s namiesbe used on specific reimbursement forms even though
the patients had never come to the offidde complaint did not specify for what
services the forms were being filled out mrore importantly, why the altered forms
were in fact fraudulent. Siharly, the relatoralleged that the office she worked for
would bill lab tests for routine examinations to a different billing code for which
Medicare and Medicaid would support reimgement. The relator, however, did not
explain in her complaint why the updatexties were false or even inaccurate. See

Cade 2011 U.S. Dist. LEXIS 76085, at *30-34.

requires does not indicate that Lockheed is defrauding the government. The Relators
cannot show that paying owene based upon all hours panda work week violates
any statute, regulation or company policy.
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Here, the Relators have described dimg scheme in the billing system that
allegedly leads to overpayments from tjevernment. Like the relator in Cade
however, the Relators here have not ex@dihow the allegedases of the coding
system were fraudulent arrongful. In_Cadethe relator alleged that her employer
changed the Medicare billing codes for reinrdmment claims but did not explain why
those changes were fraudulent. Here, thatled allege their former employer allows
employees to bill overtime despite wargifewer than 40 hours in a week but do not
explain why such a practice is fraudulehtkewise, the Relators have described an
extensive scheme whereby Lockheedeki the distinction between actual hours
worked and “lost time” in disclosures to fexleral customers, but the Relators do not
describe why such a practice is fraudulémeed, the allegations in the complaint do
not provide sufficient detail for the Courtdetermine if any ofhe alleged practices
are in fact fraudulent. Evahe most extreme exampligem the complaint, such as
Employee 584798's 50.2 hours of lost time &rdhours of overtime coded for the
week of April 6, 2007, do not indicateathLockheed engaden fraudulent conduct
because the Relators have not explainbky billing overtime without first working
40 hours in a week is fraudulent. (S&@. Compl. 11 91-92). There is nothing to
suggest that Lockheed systematicailislihe government for work it has not done

or for employee hours it has not auized and paid for. As in Cagile allegations
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suggest the Relators may suspect fraudulewityc“but [they] currently ha[ve] little,
and maybe no, basis to believe that wrongful acts occurred.”, @atikS.

Accordingly, the Court concludes ehRelators have not pled facts with
particularity to show that Lockheed made false or fraudulent claims as alleged in the
First Amended Complaint. Lockheed’s tiom to dismiss should be granted in this
respect.

B. Count Il - Retaliation Under the False Claims Act

The Relators contend that Lockheed Iratad against them in violation of 31
U.S.C. 8 3730(h). That provision prdeis relief for “[ahy employee who is
discharged, demoted, suspended, threatened, harassidany other manner
discriminated against ... because of lawdats done ... in furtherance of an action

[under the FCA].” 31 U.S.C. 8§ 373%( Childree v. UAP/GA AG CHEM, In¢92

F.3d 1140, 1146 (11th Cir. 1996).

‘Congress amended and rerhered the False Claims Act in 2009. As the
events leading up to the filing of thsuit preceded the 2009 amendments, those
amendments do not apply to this case #naddiscussions herein refer to the Act
before the 2009 amendments. &#eted States ex rel. Harris v. Lockheed Martin
Corp, No. 1:08-cv-3819-AT, 2012 U.S. Dist. LEXIS 165398, at *11 n.3 (N.D. Ga.
Mar. 9, 2012) (discussing the applicability of the 2009 amendments to the False
Claims Act).
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1. Relator Wood

Lockheed argues that Relator Wood’s retaliation claim must be dismissed
because he has not pled thaengaged in protected contoicthat he was terminated
for engaging in protected conductPrbtected conduct” under 31 U.S.C. § 3730(h)
has been interpreted by the Eleventh Circuit to provide protection to an employee
“when there was at least a ‘distinctgsaility’ of litigation under the False Claims

Act at the time of the employee’s action.” itéid States ex rel. Sanchez v. Lymphatx,

Inc., 596 F.3d 1300, 1303 (11th Cir. 201Quéting_Childree v. UAP/GA AG Chem.,

Inc., 92 F.3d 1140, 1146 (11th Cir. 1996)). &t employee’s actions, as alleged in
the complaint, are sufficient to supparreasonable conclusion that the employer
could have feared being reported to the government for fraud or suepliinaan
action by the employee, then the complaiates a claim for retaliatory discharge.”

Sanchez596 F.3d at 1304 (citing Mann v.$p¢n Certified l¢althcare Corp49 F.

Supp. 2d 1307, 1314 (M.D. Ala. 1999)).
Relator Wood has pled facts to showtthe engaged in protected activity by
informing Lockheed management of the bijjischeme that led &xcessive overtime

charges on government contracts. Waidtes that he began contacting his

*The Relators are not required to pleaaitretaliation claims with particularity,
only their fraud claims._Se&Jnited States ex rel. Sanchez v. Lymphatx,, 1586
F.3d 1300, 1304 (11th Cir. 2010).
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supervisors and Lockheed managemabbut his suspicions of “fraudulent
overbilling” to the government in May 2008Am. Compl. § 154). Later, on August
21, 2008, Wood sent an emadla Financial Analysis Mager and the Director of
Health & Wellness Medical Strategiessnong others, detailing how he believed
Lockheed was “overbilling” the governmentAm. Compl. { 155). Wood’s August
21, 2008, email alone is sufficient to provids superiors with sufficient information
for Lockheed management to fear it cob&ve been reported to the government for

fraud. SeeSanchez596 F.3d at 1304 (citing ManA9 F. Supp. 2d at 1312).

Lockheed also argues that Wood Ima$ pled a causal connection between
engaging in protected activity and hignination. “The showing necessary to
demonstrate the causal-link part of the @rifacie case [of retaliation] is not onerous;
the plaintiff ‘merely has to prove thdhe protected activity and the negative
employment action are not mpletely unrelated.” Mann49 F. Supp. 2d at 1317

(quoting_Holifield v. Renp115 F.3d 1555, 1566 (11th Cir. 1997). Again, Wood'’s

allegations are sufficient to show a cdugsmnection between his protected activity

*The relevant paragraphi® not directly quote from the communications in
guestion such as the August 21, 2008 emailallowing the retaliation claim to go
forward, the Court is expressly relying upon counsel's representations that the
communications concerned fraudulent overbilling of the government.
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and his termination. Woosl’'allegations rest on two different actions taken by
Lockheed.

First, Wood alleges that in August 20GHter he had started sharing his
concerns that Lockheed was overbijithe government, Human Resources Vice
President Shantella Cooparitiated an investigationnto Wood’'s professional
conduct. The investigation concernediafdr duty” medical examination in which
Wood had cleared an employee for onlytaerjobs. Although Wood had conducted
numerous of these examinations during msite at Lockheed, he alleges this was the
first investigation into his examination$he investigation ultimately cleared Wood,
but upon his exoneration a human resources employee commented, according to
Wood, that “[Human Resources Vice President] Shan[tella Cooper] is not going to
like that.” (Am. Compl. 1 165-169).

Wood next contends that his ultimate termination was in retaliation for his
conduct concerning fraudulent billing praes. In April 2009, Wood met with a
human resources official and a medicakdior and was informed he was being
terminated. On June 2, Wood receivegparation notice from Lockheed stating that
the reason for his termination was &ated,” which the notice equated to an
“involuntary termination.” (Am. Compl{ 170-173). Wood further alleges that his

own staff considered hisrfaination unwarranted anasidered him an excellent
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leader. (Am. Compl. §Y 174-175). Less than two years before his involuntary
termination, Wood had been awarded tliw&lAward and the Aerostar Award for his
work on the Six Sigma projects. (Am. Compl. § 161).

Given Wood's record at Lockheed and the proximity of Wood’s new emphasis
on Lockheed fraudulently overbilling the government with the allegedly retaliatory
conduct, Wood has pled sufficient factstgport his claim of retaliation. Lockheed
argues that the passage of eight momtbsveen the email Wood sent notifying
management of his concerns and higmadte termination eliminates any causal
connection. While “[tlemporal proximitpetween protected expression and the
alleged adverse action ideeant circumstantial evidence of causation ... the lack of
temporal proximity becomes relevant ymhen it is theonly evidence relied upon

by the Plaintiff to establisbausation.”_Wiggins v. McHugiNo. CV-109-142, 2010

U.S. Dist. LEXIS 39790, at *9-10 (S.D. Ga. Apr. 22, 2010) (quoting Higdon v.
Jackson393 F.3d 1211, 1220 (11th Cir. 2004)). Here, Wood is not relying on the
temporal proximity between his reveddihis concerns of fraudulent overbilling the
government and his terminatioRather, he is relying dhe statements of the human
resources vice president following an istrgation into Wood, the general chilled
reception from management, the lack adsens for his ultimattermination, and,

importantly, the fact that he had receivaaards for his work less than two years
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before his terminationWood'’s allegations suffice to survive Lockheed’s motion to
dismiss his retaliation claims. Accordingly, Lockheed’s motion to dismiss Relator
Wood'’s retaliation claims should be denied.

2. Relator Isley

Lockheed contends that Relator Iskeyétaliation claims must be dismissed
because she was not constructively disgéd by her reassignment and thus did not
suffer an adverse employment actionn‘@dverse employment action is conduct that
‘alters the employee’s compsation, terms, conditions, privileges of employment,
deprives him or her of employment opportursifier adversely affects his or her status

as an employee.” Cotton v. CraxkBarrel Old Country Store, Inet34 F.3d 1227,

1233 (11th Cir. 2006) (quoting Gupta v. Fla. Bd. of Regé¥ii® F.3d 571, 587 (11th

Cir. 2000) (discussing adverse employmerttoas in Title VII context)). Isley
alleges that, on March 20, 20Ehout a month after thtsse was unsealed, Isley was
told she would be assuming the FMLAdaabsence code processing duties of a
resigning employee, beginning on April 1I8ley contends she had previously made
clear that she never wanted to take hekFMLA processing duties, which she had
handled earlier in her career. Isley'suosel sent Lockheed’'s counsel a letter

asserting that the reassignment amountedctanstructive discharge and received no

T:\ORDERS\USA\09\09cv2381\mtdtwt.wpd -23-



response. Isley tenderédr resignation on April 12012. (Am. Compl. 11 176-
180).

Isley’s allegations are insufficient tathstand Lockheed’s motion to dismiss
her retaliation claim. There are no fadtsged in the First Amended Complaint that
the assignment of new dutieslsbey altered the comperigm, terms, conditions, or
privileges of her employment. There is not even an indication that the new
assignment would render Isley’s workload wamageable. Indeetthe crux of Isley’s
allegations is that she “made it clearetgeryone in her depanent... that she never
wanted to take back the FMLA processingielst” (Am. Compl. 1178). The fact that
Isley did not want the new duties assignedthé¢o is insufficient. “The employee’s
subjective view of the significance and adversity of the employer’s action is not
controlling; the employment action must beaterially adverse as viewed by a
reasonable person in the circumstances.” Coft®h F.3d at 1234 (quoting Davis v.

Town of Lake Park245 F.3d 1232, 1239 (11th Cir. 20R1Although Isley pled she

found the reassignment adverse, she has adtfatts to show that the reassignment
was objectively adverse. Based on thegat®ns, it seems that Lockheed sought to
reassign the coding duties to an experierazagloyee with little regard for whether

the employee wanted the responsibilityeT®ourt concludes a reasonable employee

in Isley’s circumstances would not hafeind the reassignment of duties adverse,
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especially given the outgoing employee'sigaation and Isley’s prior experience with
the specific duties. Accordingly, Lockbd’'s motion to dismiss Relator Isley’s
retaliation claims should be granted.

C. The Relators’ Motion for Sanctions Under Rule 11

The Relators filed a motion for sanctioagainst Lockheed contending that
Lockheed’s arguments in support of m®tion to dismiss the amended complaint
were made in bad faith. The Relatoryéaot shown that Lockheed’s motion to
dismiss was without factual or legal basisthat it was filed for an improper purpose.
SeeFed R. Civ. P. 11(b). Accordinglihe Relators’ motion for sanctions should be
denied. Lockheed’s request for costs atidrneys fees in responding to the motion
for sanctions should also be denied.

IV. Conclusion

For the reasons set forth aboveg Gourt DENIES aMOOT Defendant
Lockheed Martin Corporation’s Motion ismiss [Doc. 28], GRANTS in PART and
DENIES in PART Defendant Lockheed Kia Corporation’s Motion to Dismiss
Relators’ First Amended Complaint [D&5], and DENIES Relators Kathy Isley and

Mark Wood'’s Motion for Sanctions Under Rule 11 [Doc. 41].
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SO ORDERED, this 28 day of February, 2013.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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