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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

LISA BAILEY,
Plaintiff,
: CIVIL ACTION FILE NO.
V. : 1:09-CV-02467-AJB

MICHAEL J. ASTRUE,
Commissioner of Social Security,

Defendant.

ORDER AND OPINION*

Plaintiff Lisa Bailey (“Plaintiff”) broughthis action pursuant to sections 205(g)

and 1631(c)(3) of the Social SecuritytAd2 U.S.C. 88 405(g), 1383(c)(3), to obtai

judicial review of the final decision ahe Commissioner of the Social Security

Administration (“the Commissioner”) denyingrtagplication for Disability Insurance

Benefits (“DIB”) and Supplemental Securltycome Benefits (“SSI”) under the Socig

! The parties have consented tce tlxercise of jurisdiction by the
undersigned pursuant 88 U.S.C. § 636(c) anceB. R.Civ. P. 73. BeeDkt. Entries
dated 9/10/2009]. Therefore, this Order constitutes a final Order of the Court.
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Security Act (“the Act”)? For the reasonsagtd below, the CouAFFIRMS the final
decision of the Commissioner.
l. PROCEDURAL HISTORY

Plaintiff filed applications for DB and SSI on Augus4, 2006, alleging
disability commencing on August 1, 2005Record (hereinafter “R”) 103-08].
Plaintiff's applications were denidditially and on reconsideration.S¢eR41-42].
Plaintiff then requested a hearing beforéddministrative Law ddge (“ALJ”). [R55].
An evidentiary hearing was held on Novesnb, 2008. [R17-40]. The ALJ issued
decision on March 10, 2009, denying Plaintifijgplication on the ground that she hg

not been under a “disability” at any time through the date of the decision. [R6

2 Title Il of the Social Security Act prides for federal dability insurance
benefits. 42 U.S.C. § 40&t seq Title XVI of the Social Security Act,

42 U.S.C. § 138let seq, provides for supplemental security income benefits for t

disabled. Title XVI claims are not tied the attainment of a particular period @
insurance disability.Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982
The relevant law and regti@ns governing the determination of disability under
claim for DIB are nearly igntical to those governing the determination under a cla
for SSI. Wind v. Barnhart 133 Fed. Appx. 684, 690 n.4 {1Cir. 2005) (citing
McDaniel v. Bowen 800 F.2d 1026, 1031 n.4 (11 Cir. 1986)).
Under 42 U.S.C. 8§ 1383(c)(3), the judigmbvisions of 42 U.S.C. § 405(g) are fully

applicable to claims for SSI. In genetlk legal standards b applied are the same

regardless of whether a claimant seeks DdBestablish a “period of disability,” or tg
recover SSI. However, diffemestatutes and regulations apply to each type of clal
Therefore, to the extent thidte Court cites to SSI cassstutes, or regulations, they
are equally applicable to Plaintiff's DIB claims.
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Plaintiff sought review by the AppeaSouncil, and the Appeals Council denied

Plaintiff’'s request for res@w on March 26, 2009, makinggt\LJ’s decision the final

decision of the Commissioner. [R1-5].

Plaintiff then filed an action in thiSourt on September 8, 2009, seeking review

of the Commissioner’s decisiorLisa Bailey v. Michael J. Astrue, Commissioner
Social SecurityCivil Action File No. 1:09-cv-02467.SeeDoc. 1]. The answer and
transcript were filed on November 11, 200&dDocs. 4-5], and the Court heard or4g
arguments on March 4, 2018ggeDoc. 10]. The matter isow before the Court upon
the administrative record, the parties’ pleadirniys parties’ briefs, and the parties’ org
arguments, and is accordingly ripe fovieav pursuant to 42 U.S.C. 88 405(g) an
1383(c)(3).
.  STATEMENT OF FACTS

A.  Administrative Records

In a Disability Report, Plaintiff indicated that plantar fasciitis in both fe
prevented her from working because she coatdift or stand or walk for long periods
of time. [R143]. She reported seewragious doctors between 2003 and 2006 beca
of her plantar fasciitis. [R145-46]. Plaiffitilid not indicate that she was taking an

medications. [R147].
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Plaintiff reported in a December 2008uét function report that her condition

affected her sleep position and woke bprat night because of the pain. [R163].

Plaintiff indicated that she could cook qurakals, but not multi-course meals, and th
she relied on her son to helfth chores. [R164]. Plaintiff stated that her conditic
prevented her from standingalking, bending, squattingneeling, or reaching over
her head. [R165]. Plaintiff reported being able to pay attention for as long ag
needed, but also that she could not follow written instructions because she wod
side tracked. [R167]. Plaintiff indicatedat her doctor prescribed a cane arou
February 2006. [R168].

A March 5, 2007, Disability Report inchted that Plaintiff had difficulty
walking, was wearing a foot protector bar right foot, and could not wear shoe
[R177]. A March 7, 2007, Disability ReporAppeal form indicagd that Plaintiff's
condition changed in that she had chronic gprain with paimnd was diagnosed with
glandis cyst in her left wrist, which caused great pain. [R180]. Plaintiff repo
experiencing drowsiness and stomach crafingms the medication that she was taking
[R182]. A second Disability Report — Apal form from August or September 200
indicated that Plaintiff haddek, neck, leg, hip, shoulder, hand, and arm pain as v

as knee swelling and a Ganglion cyst in her left wrist. [R201].
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In November 2008, Plaintiff reported taking the following medications: (1) Elavil

once per day for pain; (2) Tylenol three ésna day for pain; and (3) Albuterol an
Advair for chronic asthma. [R210].

B. Medical Records

On August 17, 2004, Plaintiff was diagnoseith ankle/foot pain, and a doctor

recommended that she try over the coumtedication and see her personal physici

[®N

AN

if the condition did not improve. The doc recommended stretching exercises and a

night splint. [R214].

On June 8, 2005, Dr. Errddlailey diagnosed Plaintiff with plantar fasciitis, mic

substancé based on tenderness, complainteed| and arch pain, and unremarkabjle

X-rays. [R229]. A July 20, 2005, medical note indicated that Plaintiff was
consistent with performing her stretabi exercises. Dr. Bailey reiterated th

importance of the stretching, and he put Plaintiff in a walking boot and told he

3 Plaintiff also received treatment for asthma from at least 2005. [R3424

The Court does not summarize thescords because they arenedevant to this Social
Security appeal.

4 Plantar fasciitis is irriton and swelling of théhick tissue on the bottom

of the foot. This definition, like all othens this Order (excdpvhere otherwise noted),
was obtained from the National Institubé Health’s MedlinePlus website See
MedlinePlus, http://medlineplus.gov.
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stretch daily. He also indicated thaaiRliff could continue to receive cortisong

\U

injections. [R224]. An August 15, 2005,teandicated that the boot and stretching
were not working, so Dr. Bailey gave Riaif a cortisone injection. [R221]. On
August 24, 2005, Plaintiff reported thatethnjection did not provide relief, so

Dr. Bailey stated it was “now time for a MRI scan.” [R222].

Plaintiff started going to the Ankle & Foot Centers of Georgia on Septembef 12,

2005, complaining of pain in both feet. flme subsequentisits, Plaintiff continued
to complain of pain. [R273]. At thisrfit appointment, Plaintiff was diagnosed with

plantar fasciitis, bilaterally, which was aggated by her occupation. Plaintiff wal

)

given a cortisone injection, and her fows strapped and padbi® avoid abnormal
pronation. [R332]. Plairffireceived a cortisone injections again on October 3 and
November 28 because she was complaininglateral foot pain. [R330-31].

On January 9, 2006, Plaifittcontinued to complain dieel pain (with the right

D

being worse). Dr. Joseph Giovinco statbdt because the injections and oth
conservative treatment were not workingwwaaild arrange forteockwave therapy and
take Plaintiff out of work while sheedaled. [R329]. Plaintiff was cleared foy
shockwave surgery on January 19. [R320n January 23, 2006, Dr. Giovinco

completed a health provider certification icaking that Plaintiff had foot surgery and
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that she would be able to return wmork on February 6, 2006. [R266, 269].

Dr. Giovinco noted in a separate fofom short term disability benefftghat Plaintiff's
physical impairment was “severe,” butathhe had inadequate information abo
Plaintiff's psychiatric impairment. [R268]. Hater revised the retn to work date to
March 13, 2006. [R265].

After the shockwave treatment, Plaintiff indicated on Januafytlgft she
experienced some relief, but that she was still in a good deal of pain. How
Dr. Giovinco believed that Rintiff would continue to heal. [R327]. Dr. Giovincq
noted that Plaintiff was doing quite a b#tter on February 6, 2006, but he indicats
that she needed to be limited in herbatation because of residual pain. [R325].

Plaintiff was seen on March 13, 2006,y Giovinco who noted that Plaintiff
was still having 30% residual paifR324]. On this sanday, Dr. Giovinco completed
a Statement of Continued Disability form féartford Life Insurance. [R238-39]. Dr.
Giovinco noted that Plaintiff's Januar®3, 2006, surgery improved Plaintiff's

condition. [R238]. Dr. Giovinco also indieat that Plaintiff should receive a handica

> Plaintiff apparently received shdgrm and long term disability through
2007. [R21-22]

6 Office notes between January 30, 2086d June 1, 2006, indicated tha
Plaintiff continued to experience pain. [R305].
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parking permit due to a non-permanehsability stemming from an orthopedig

condition. [R297].
On March 20, 2006, Dr. Giovinco indicatgtht Plaintiff could return to work

on April 10, 2006. [R291]. This returnwoork date was resed on March 27, 2006,

and Dr. Giovinco indicated that Plaintiff should return to light duty work between April

17 and May 15, 2006. [R258]. Two weeks later on April 10, 2006, Dr. Giovi

indicated, however, that Plaintiff could retuowork on June 6, 2006. [R256]. Afte

seeing Plaintiff on April 10, Dr. Giovincadicated that Plaintiff was still having pain

in her right foot and difficulty standinghd walking for prolonged periods. Plaintifi

NCO

s

was told to continue witther range of motion exercises, and she was considered

disabled and unable to return to work. [R323]. In an April 13, 2006, disability form

for Hartford Life Insurance, Dr. Giovinco did not indicate that Plaintiff had any

psychiatric impairment. He only listed ptanfasciitis as the impairment. [R253-54].

A May 18, 2006, physical therapy progress note indicated that Plaintiff continued

to experience significant pain in both heef after two and a half weeks of therap
The therapist indicated that Plaintiff should pursue other options, including orthg
because the therapy did not seem to Iheimg [R304, 362]. Dr. Giovinco also saw

Plaintiff on May 18 who continuwkto complain of “quite @it of pain in both heels.”

V.
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[R322]. Dr. Giovinco indicated that heowid perform endoscopic plantar fasciotom
(surgical incision of the fascia) on her righof to relieve pressumnd the pull of the
plantar fascia. [R322].

Following the fasciotomy, Plaintiff complained of her foot throbbing on

June 15, 2006. [R300]. Plaintiff was placedompression dressing and a below-kn

cast. [R319]. Also, Dr. Giovinco completadother statement of disability form for

Hartford, indicating that Plaintiff had seegpain on palpation, [R307], and she wou
be limited in her ability to sind and walk for three months, sit for one month, li
carry, reach, push, pull, and drive for fivemths. [R308]. Dr. Giovinco sent Plaintifi
to physical therapy on June 29, 2006, becabgewas still having quite a bit of pail
and soreness. [R303, 318].

Dr. Giovinco called in a prescription for Motrin after Plaintiff requested it
July 7, 2006. [R301]. On July 13, 20a®,. Giovinco indicatedhat Plaintiff had
essentially good functioning idl areas in response to a gtien about her psychiatric

Impairment. [R293].
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On October 26, 2006, Plaintiff was sdena knot on her left wrist, a problem
that had existed at irregular intervals fme to six months. [R406]. Plaintiff was
prescribed ibuprofen and referred to an orthopedist for cyst removal. [R407].

On November 28, 2006, Dr. Charles &ca doctor of internal medicine,
performed a consultative exaration. [R431-34]. In the psychiatric portion of th
report, Dr. Scott stated:

The claimant denies complaintsrdrvousness with strangers, difficulty

making decisions, poor memory, poor concentration, hopelessness,

difficulty relaxing, frightening houghts, family problems, sexual or
sleeping difficultiedout complains of depression, excessive worrying and
temper loss The claimant has never considered suicide and does not

desire psychiatric assistance. . . .

[R432 (emphasis added)]. Despite thesmmaints, Dr. Scott noted that Plaintiff's
mood and behavior were within normal iig) that she did not have trouble witl
concentration or memories, and that sheovasted. [R433]. Dr. Scott also reporte

that Plaintiff walked with a limp. [R43233]. He observed that Plaintiff did not neg

an assistive device. [R433].
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! After complaining of lower abdomingain for three months, [R423],

Plaintiff an X-ray on November 13, 2006, wh revealed that Plaintiff had a 1.5
centimeter simply cyst in her left ovary. [R413, 574-77].

10
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After making these observations, Dr. Scotedeined that Plaintiff had bilateral
fasciitis and attendant limitatioms her range of motion. DEcott stated that “[sjome
consideration should be given to a MRI scatheffeet in view othe chronicity” and
that “an updated evaluation lay orthopedic surgeon and psychiatrist would be
benefit.” Dr. Scott recommended that Pldfritise weight and that she make lifestyl
changes such as exercising to improve quefitife. Dr. Scott believed that Plaintiff
would have problems with prolonged stangliand excessive walking, but not wit
lifting or crouching. He also believed tHRlaintiff would not be limited in reaching,
handling, or feeling. He determined tiaintiff's ability to maintain concentration
and attention would not bepaired and that Plaintiff could remember, follow, ar
complete simple and complex instructioite did not think that Plaintiff would have
a problem with adhering ta work schedule or meeting production norms. Final
Dr. Scott concluded:

The claimant’s long-term prognosis depends upon the results of the

recommended diagnostic studies andsultative evaluations as well as

modest weight loss. Some coreigtion should also be given to a

screening psychiatric evaluation as thappears to be a degree of chronic

dysthymic disorder.

[R434].
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On January 2, 2007, Dr. Abraham Oyew non-examining doctor, complete

a Physical Residual Functional CapacitgsAssment, finding that Plaintiff could;

(1) occasionally lift 50 pounds; (2) frequeniify 25 pounds; (3) sit, stand and/or walk

for 6 hours in an 8-hour day; and (4) push and pull without limitations. [R436].
also determined that Plaintiff could: (1) frequently kneel, stoop, crouch, crawl,

climb ramps/stairs; and (2) occasionaliglance and climb ladder/rope/scaffold

[®N

He

and

lv2)

[R437]. He also determined that Plainsiffould avoid exposure to fumes, odors, dusts,

gases, and poor ventilation. [R439].

Allen Carter, Ph.D., completed a Psyathic Review Technique and determined

that Plaintiff had a non-severe affectivealider (dysthymic dorder). [R443, 446].

Carter indicated that Plaintiff had mild limitations in maintaining concentrati

persistence, or pace, but he found atber limitations. [R453]. Carter noted

Dr. Scott's assessment of dyginia, but he deterimed that it was not severe because

Plaintiff did not have treatment or prescriptions for mental impairments and Plain
daily living activities were limited by physicahkin, not mental problems. [R455].

On January 3, 2007, Dr. Paul Spieglaatnhopedist, performed an examinatio

for Plaintiff's worker's compensation ctai [R457-60]. Dr. Spiegl reported that

Plaintiff walked with a slovgait with apparent pain her heels, she had swelling an
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tenderness in the heel pad, she could naagpher toes, she wallt on the tip toes of
her right foot, and she complained “bitterlypaiin with each step.” [R458]. Plaintiff
was diagnosed with: plantar fasciitis; achillesntracture; foot sprain/strain; ang

difficulty walking. Dr. Spiegl believedhat these conditions were aggravated

Plaintiff's work activity, but he believed that Plaintiff's “subjective complaints

exceed[ed] [the] objective findings.” S& the prior surgeries had not workec

Dr. Spiegl did not recommend additional intervention, but he recommende

functional capacities exam. Heally assigned an impairmeat 3% for the left lower
extremity and 11% for the right lower extremity. [R459].

Plaintiff went to the Grady Orthoped&linic on April 9, 2007, complaining of
a dorsal wrist ganglion, whiakias aspirated. Plaintiff vgaold to follow up as needed
if there was a recurrence. [R469]. Rtdf returned to Grady on April 11 and
complained of persistent pain in her wristaedl as heel spurs. #ppears that Plaintiff
was given a prescription for the painSepR470]. Plaintiff received a handicaj

parking sticker on May 23, 2007. [R551].

OnJune 22,2007, Dr. Paul Crank, a mos@mining doctor, completed a Physica

Residual Functional Capacity Assessment indicating that Plaintiff could:

(1) occasionally lift 50 pounds; (2) frequentifg 25 pounds; (3) sit, stand, and walk

13
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for 6 hours in an 8-hour day; and (4) puspuali without limitation. [R473]. He found
that Plaintiff could occasionally climladder/rope/scaffolds, but could frequentl
balance, stoop, kneel, crouchawl and climb ramps/stairs. [R474]. He believed th
Plaintiff should avoid exposure to fumexjors, dusts, gases, and poor ventilatid
[R476]. Finally, without explanation, Dr. Crank did not credit Plaintiff's complaif
about not standing, walking, or lifting. [R477].

Dr. Rami Calis, a Grady doctor, examinlgintiff on July 3, 2007, and notec
that Plaintiff had pain on a level of 7 8when wearing her walking boot and a pa
level of 10 without the boot. [R546]. Dr. Calis found that Plaintiff: (1) had pain
palpation of the plantar region; (2) mpa@in on heel compression; (3) muscle pow,
of 5/5 in tested groups; (4) greater pam the right side; and (5) an affected ga
[R547-48]. Dr. Calis prescribed Neurontim@nticonvulsant drug that is also used
relieve pain), but informed Plaintiff thae had no additionalédatments to offer her.
[R548]. Plaintiff was then referred to tkady Pain Clinic because of chronic pai

in her feet. [R548, 550].
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Plaintiff returned to Grady on Octobgr, 2007, for a follow up for asthma and

plantar fasciitis. Plaintiff was on Albuterolfasthma and Motrin/Elavil for the plantay

fasciitis. [R543F

Plaintiff went to the emergency roamn February 1, 2008pmplaining of pain
in her neck, shoulder, and back follegia car accident. [R567]. Plaintiff wa
assessed with cervical and lumbar strairb§8. X-rays of the cervical spine and bag
were negative. [R568-70Rlaintiff reported having continued aches, spasms and i
pain from her accident on February 13, 20l8638]. Plaintiff continued to complain
of neck pain in June 2008. She was toltbke pain medication (Motrin/Elavil) two
times per day. [R558]. Plaintiff reported that she was taking Tylenol arthritis
Elavil for her foot pain in August 200g§R557]. Dr. Loms diagnosed Plaintiff with
plantar fasciitis and told héo continue with Tylenol. Plaintiff was also diagnose
with controlled asthma. Plainti¥fas referred to neurology. [R556].

On December 2, 2008, Dr. Jennifer Loms completed a Treating Phys

Questionnaire in which she reported seeRigintiff twice. [R580]. Dr. Loms

8 Plaintiff went to the Grady Denatology Clinic on October 31, 2007

UJ

Kk
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d

cian

complaining of hair loss. [R540]. Plaintiff was prescribed an ointment and

doxycycline. [R541]. Plaintiff returned tbe Grady Dermatoly Clinic on March 28,
2008, and appears to have been diagnasédvery mild dry hair. [R536-37].
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diagnosed Plaintiff with plaar fasciitis and indicated that Plaintiff’'s prognosis wz:
good. Dr. Loms indicated that Plaintiff heldronic foot pain, necnd back pain, and
imbalance/stumbling, but Dr. Loms did notibee that these interfered with Plaintiff’s
memory, attention, or concentration. .[Moms noted that Plaintiff suffered from
drowsiness as a side effect of medicatioDs. Loms then statetthat Plaintiff could:
(1) walk less than 1 block without pain; (2) sit continuously for 60 minut
(3) stand/walk for 15 minutes; (4) sit fohdurs in an 8-hour work day; (5) stand/wal
for less than 2 hours in an 8-hour watky; and (6) carryess than 10 pounds
frequently and occasionally. [R580-81]. .[ioms believed that Plaintiff would:
(1) need to take unscheduled breaks; (2) teetévate her legs at unpredictable time
(3) need to rest or lie down at unpredidéatimes because of medications; (4) ha
poor reliability in a work sing; and (5) have her péstence, pace, and ability tg
maintain attention compromised. [R582-83nally, Dr. Loms indicated that Plaintiff
would not be able to work, and that if sifid work, she would be absent more than
times per month. [R583-84].

C. Evidentiary Hearing Testimony

At the November 6, 2008, ALJ hearinglaintiff was 40 years old. [R37].

Plaintiff testified that she had completbe ninth grade and dropped out of high schg
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in the tenth grade. [R20]. Her plantar fascimpeded her ability tdft, to bend, and
to stand and walk for long periods of timéalso affected hdsalance when walking
and standing. [R22-23]. She was alwaypam whether she was sitting, standing
lying down. [R24]. Plaintiff stated that her condition had worsened since 2005, [
even with the surgeries, [R30]. Although Plaintiff's insurance ran out, Plair
believed that there were no other procedures that could be done even if sh
insurance. [R28]. Plaintiff was talg pain medicationwhich disturbed her

concentration. [R30].

Besides the plantar fasciitis, Plaintiff debed having pain in her shoulder, neck

spine, and lower spine, all of which aradeer the foot problems. [R31]. She wa
taking the following medications: Albuterolrfasthma and Elavil and Tylenol for he
feet. [R35].

Plaintiff stated that during the day,eskobok her medicine, slept, got up, an
watched television. [R36]Plaintiff indicated that she could walk and stand for fiy
minutes. [R37].

The vocational expert (“VE”) testifiethat an individual with the following
characteristics could perform the work aftelephone solicitor: (1) a 40-year ol

(2) with the ability to occasionallyift and carry 10 pounds, who could als
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(3) frequently lift and carry less than 10 poun@y stand and walk for a total of 2

hours in an 8-hour day, (5) sit with normal breaks for 6 hours in an 8-hour day, (6)
and pull without limits, (7) occasionally climénd (8) frequently bance, stoop, kneel,

crouch, or crawl, but whdwsuld (9) avoid exposure to fumes and poor ventilation, &

(10) be limited to walking and standing fore minutes at a time. [R37-38]. The V&

noted that the DOT listed the telephone solicitor job as semiskilled work, by
believed that this description was out ddbecause the job was now an unskilled jo

i.e., one that could be learned by the averagekeran 30 days or less. [R38]. Ther

were 3,500 of these jobs in Georgred®25,000 in the national economy. [R38-39].

The VE added that if a person needed to elevate her feet, she still could perfoi
telephone solicitor job. [R39]However, the VE statetiat a person could not work
if she needed to rest or lie downuaipredictable times during the day. [R39].
. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insured status requirements of
the Social Security Act through December 31, 2011.

2. The claimant has not erggd in substantial gainful

activity since August 1, 200%he alleged onset date
(20 CFR 404.157#&t seq).
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The claimant has the following severe impairments:
Plantar Fasciitis and Reactive Airway Disease
(20 CFR 404.152%t seq).

The claimant does not have an impairment or
combination of impairments that meets or medically
equals one of the listed impairments in 20 CFR
Part 404, Subpart P, Appendix 1 (20 CFR 404.1525
and 404.1526).

After careful considerain of the entire record, the
undersigned finds that the claimant has the residual
functional capacity to perform sedentary work as
defined in 20 CFR 404.1567(a) except claimant is
limited to occasional climbig and frequent balancing,
stooping, kneeling, crouching, and crawling.
Claimant must also avoid moderate/concentrated
exposure to fumes, odors, dusts, gases, poor
ventilation, etc. (Exhibit21F). Additionally, claimant

Is limited to walking 5 minutes at a time and to
standing 5 minutes at a time. She must also elevate
her foot with a step stool under the desk.

The claimant is unable to perform any past work.
(20 CFR 404.1565).

19




7. The claimant was born on January 9, 1968 and was 37
years old, which is defined as a younger individual
age 18-44, on the alleged disability onset date
(20 CFR 404.1563).

8. The claimant has a limited education and is able to
communicate in English (20 CFR 404.1564).

9. Transferability of job skills is not material to the
determination of disability because using the Medical-
Vocational Rules as a framework supports a finding
that the claimant is “not gabled,” whether or not the
claimant has transferable job skills (See SSR 82-41
and 20 CFR Part 404, Subpart P, Appendix 2).

10. Considering the claimant’'s age, education, work
experience, and residual functional capacity, there are
jobs that exist in significant numbers in the national

economy that the claimant can perform (20 CFR
404.1569 and 404.1569a).

11. The claimant has not been under a disability, as
defined in the Social &urity Act, from August 1,
2005 through the date of this decision (20 CFR
404.1520(Qg)).
[R11-16].
The ALJ explained in relevd part that Plaintiff’'s mental impairments were n¢

severe because: (1) Plaintiff declined amatment offered to hef2) the state agency

psychologist found the mental impairmentswet severe; and (By. Scott concluded
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that Plaintiff did not have trouble with coentration, attention, following instructions

and following a work schedule. [R12]The ALJ adopted Plaintiff's subjective

complaints that she: had trouble sleeping because of discomfort and pain; could nc

stand and walk for any ped of time without pain; codlnot lift over five pounds; and

could not squat, bend, reach lkyait, kneel, or climb stairs without discomfort. [R11

13].

The ALJ explained that Plaintiff's impanments were not disabling. First, th
ALJ noted that: (1) examinations showied range of motion; (2) Plaintiff was not
compliant with treatment; and (3) Plaintiff's doctors decided to treat her conditio
allowing her to cope with the pain. g4, the ALJ noted that the assessments
Plaintiff's treating physicianrt - Dr. Giovinco - - indicatd that Plaintiff was not
disabled. The ALJ recognized that Dr. Giozo allowed Plaintiffo get a handicapped
parking permit, but he noted that Giovinco’s records did not support a disat
finding. As for Plaintiff's surgery, th&LJ determined that it improved Plaintiff's
condition and was not serious surgery in thdid not require hqstalization. [R13].

Next, the ALJ noted that the consulting thots assessment - - Dr. Scott - - indicats

that Plaintiff could engage in some skpwhich Dr. Oyewo supported. [R13-14].

Further, the ALJ credited Dr. Spiegl'safling that Plaintiffover reported her pain
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because this was supported by other doctérsally, the ALJ assigned the opinion b
Dr. Loms little weight because the restinos that she gave Plaintiff did not hav
support. [R14].

Although the ALJ determined that Plaffhtould not performher past relevant

work, [R14-15], he found that Plaintiff wanot disabled because she could perfor

other work in the national eaomy. [R15-16]. In making this finding, the ALJ firs
noted that Plaintiff could not performfall range of sedentary work because (
additional limitations that reduced the occlipaal base. Despite this finding, the AL
determined that Plaintiff could preforthe work of the telephone solicitor (225,00
jobs in the national economy and 3,500 in the local economy) based on the
testimony. [R15]. The ALJ recognizdle conflict between the Dictionary of
Occupational Titles (“DOT”and the VE’s testimony regding the skill level needed
to perform the telephone solicitor job, bl ALJ credited the VE's testimony becaug
the DOT description was “outdated.” [R16].

IV. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substantialnfa activity by reason of any medically

determinable physical or mental impairmerttich can be expected to result in dea
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or which has lasted or can be expectelds$o for a continuous period of not less tha
12 months.” 42 U.S.C. 88 423(d)(1)(Al382c(a)(3)(A). The impairment of
impairments must result from anatomigedychological, or physiological abnormalitie
which are demonstrable by medically adeepclinical or laboratory diagnostig
technigues and must be ofcbuseverity that the claimant is not only unable to

previous work but cannot, considering aggcation, and worxperience, engage in

any other kind of substantial gainful vkothat exists in the national economy.

42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).
The burden of proof in a Social Securitigability case is divided between th

claimant and the Commissiondihe claimant bears the primary burden of establish

the existence of a “disabMit and therefore entitlement to disability benefits.

See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
sequential process to determine whetherdlaimant has met the burden of provin
disability. See20 C.F.R. 8§ 404.1520(a), 416.920@)ughty v. Apfel245 F.3d 1274,
1278 (11 Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (%1Cir. 1999).

The claimant must prove at step one thatis not undertaking substantial gainf
activity. See20 C.F.R. 88 404.1520(a)(4)(i), 416.92){@)(i). At step two, the

claimant must prove that he is sufferiingm a severe impairnmé or combination of

23

1

92)

(4

ng

\4

-stey

g

I




AO 72A
(Rev.8/8
2)

impairments, which significantly limits &iability to perform basic work-related

activities. See20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). At step three, if the

impairment meets one of the listed impainsan Appendix 1 t&ubpart P of Part 404

(Listing of Impairments), the claimant will be considered disabled withput

consideration of age, edumm and work experience. See 20 C.F.R.

88 404.1520(a)(4)(ii)), 416.920(a)(4)(iii). At step four, if the claimant is unable

prove the existence of a listed impairmentirhest prove that the impairment prevents

performance of past relevant work.See 20 C.F.R. 88 404.1520(a)(4)(iv),
416.920(a)(4)(iv). Atstep five, the regutats direct the Commissioner to consider t
claimant’s residual functional capacity, agelucation and past work experience
determine whether the claimacdn perform other work beles past relevant work.
See20 C.F.R. 88 404.1520(a)(4)(v), 416.92)44)(v). The Commissioner mus
produce evidence that thereother work available in the national economy that t
claimant has the capacity to perform. @ considered disabled, the claimant my
prove an inability to perform thjebs that the Commissioner list®oughty 245 F.3d
at 1278 n.2.

If at any step in the sequence a clain@ant be found disabled or not disable

the sequential evaluation ceases and further inquiry en&ee 20 C.F.R.
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88 404.1520(a)(4), 416.920(a)(4)Despite the shifting of burdens at step five, the
overall burden rests on the claimant to @rdtat he is unableo engage in any
substantial gainful activity tha&xists in the national economidoughty 245 F.3d at
1278 n.2;Boyd v. Heckler704 F.2d 1207, 1209 (1Lir. 1983).

V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial review appliés a denial of Social Security benefit;

UJ

by the Commissioner. Judicial reviewtbe administrative decision addresses three

guestions: (1) whether the proper legahdtds were applied; (2) whether there was

—

substantial evidence to support the finding&of; and (3) whether the findings of fag
resolved the crucial issuebields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980).
This Court may not decide the facts aneeweigh the evidence, or substitute its
judgment for that of the Commissionerlf substantial evidence supports the
Commissioner’s factual findings and tl@ommissioner applies the proper legal
standards, the Commissionetitsdings are conclusivelLewis v. Callahanl125 F.3d
1436, 1439-40 (1. Cir. 1997);Barnes v. Sullivan932 F.2d 1356, 1358 (1LCir.
1991); Martin v. Sullivan 894 F.2d 1520, 1529 (1Cir. 1990);Walker v. Bowen
826 F.2d 996, 999 (ICir. 1987);Hillsman v. Bowen804 F.2d 1179, 1180 (1 Tir.

1986);Bloodsworth v. Hecklei703 F.2d 1233, 1239 (1 Tir. 1983).
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“Substantial evidence” means morhan a scintilla, but less than a

preponderance. It meanshuelevant evidence aseasonable mind might accept 3
adequate to support a conclusion and it rbestnough to justify a refusal to direct
verdict were the casbefore a jury.Richardson v. Peralest02 U.S. 389 (1971);
Hillsman, 804 F.2d at 118@loodsworth 703 F.2d at 1239. “In determining whethg
substantial evidence exists, [the Court] mustv the record as a whole, taking int
account evidence favorable as well as uofable to the [Commissioner’s] decision.
Chester v. Bowery92 F.2d 129, 131 (T'ICir. 1986). Even wherthere is substantial
evidence to the contrary of the ALJ’s finds, the ALJ decision will not be overturne

where “there is substantially suppodievidence” of the ALJ’s decisiorBarron v.

Sullivan 924 F.2d 227, 230 (T1Cir. 1991). In contrast, review of the ALJ'$

application of legal principles is plenafyoote v. Chater67 F.3d 1553, 1558 (Tir.
1995);Walker, 826 F.2d at 999.
VI. CLAIMS OF ERROR

Although framed as three issues, the €durds that Plaintiff raises the

following four arguments: (1) the ALJ failéd develop the record by seeking an MR

an orthopaedic consultative examinatamgl a psychological consultative examination;

(2) the ALJ erred by failing to consider tbale effects of Plaintiff's medications

26

a

18

O

D

-]




AO 72A
(Rev.8/8
2)

(3) the ALJ violated Social Security Rwg 00-04p by failing to resolve the conflict
between the VE testimony and the Dictionar{ccupational ifles (“DOT”); and (4)
the ALJ erred by concluding thttere were significant numbers of jobs that Plaint
could perform. $eeDoc. 8 at 1-2, 15]. The Coudiscusses these claims of errg
below.

A. Developing the Record / Consultative Examinations

Plaintiff argues that the ALJ erred bylifag to send Plaintiff to get an MRI as
recommended by Dr. Scott. [Doc. 8 at 1PJaintiff asserts thdty failing to obtain
this test, the ALJ could not make a findiabout Plaintiff's true functional capacity
level. [Id. at 11-12]. Plaintiff also notes that Dr. Scott’s statement about Plaint
mental condition required that the ALhsglePlaintiff for further testing. Iql. at 12].

The Commissioner responds that the Aldiibt have any obligation to obtair
a psychological evaluation because Plaimdiff not have limitations associated wit
a severe mental impairment and othederice, including Dr. Scott's concentratio

finding and the state agency doctor’s fimgli supports the decision not to obtain

psychological consultation. [Doc. 9 &10]. As for an MRI, the Commissioner

concludes that such a test was unnecedsecguse there was a full and fair reco

before the ALJ. If. at 10-11].
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“The ALJ ‘has a duty to develop the redavhere appropriate but is not require

to order a consultative examination as lasghe record contains sufficient evidenc

for the [ALJ] to make amnformed decision.” ” Robinson v. AstryeNo. 09-12472,

2010 WL 582617, *5 (1.Cir. Feb. 19, 2010) (quotinggram v. Comm’r of Soc. Sec|

Admin, 496 F.3d 1253, 1269 (1Lir. 2007));see als®20 C.F.R. 88 404.1519a(b)

416.919a(b). Therefore, the ALJ will e the claimant attend a consultativ

d

e

e

examination (“CE”) or order tests whére necessary information cannot be gleaned

from the records. 20 C.F.R. 88 40812(f),404.1517, 416.912(f), 416.917. The AL
will only purchase tests or examinations thet “need[ed] to make a determination
about a plaintiff's disability. 20 C.F.R. 88 404.1519f, 416.9109f.

The Court concludes that the ALJ did not err by failing to order an MRI o
send Plaintiff to orthopedic and psychologimahsultative examinations. Turning firs
to Dr. Scott’'s recommendation that Plaiihbe seen by an orthopedist, the medic
record shows that Plaintiff was seen by Spiegl, who was aorthopedist, in January
2007, after the November 2006 recommendation by Dr. Sc&eR457-60]. As a

result, the ALJ had an updated opinion from a consulting orthopedist as recommj{

by Dr. Scott. There was thedore no error in failing to dier an orthopedic consultative

exam.
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As for a psychological consultative axination, the Court concludes that
substantial evidence supports the ALJ’slimipfinding that psychological testing was
unnecessary given the ALJ'stdamination that Plaintiff’ flepression was not severe.
[R12]. Although Dr. Scott stated that “[s]enconsideration should [ ] be given to p
screening psychiatric evaluation” [R434he substantial record evidence did npt
indicate that a psychological examinationswaecessary. First, as the ALJ note(d,
Plaintiff's abilities to concentrate, followraple and complex directions, adhere to|a
work schedule, and meet production mer were not imp#ed by depression.
[SeeR434, 453]. Second, the non-examinisgchologist found Plaintiff's depression
to be non-severe. [R443]. ifth there is no evidence thataintiff was taking or was
prescribed anti-depressants. Fourth, Plihidé&clined to see a s@l worker in May

2006 because she was “coping adequately df ftivee.” [R372]. All of this evidence

IS substantial evidence in support oétALJ’s decision not to order psychologica

testing because there was sufficient recevalence to evaluate Plaintiff's mentg

iImpairment and therefore to make a determination about Plaintiff's disability status.

29




AO 72A
(Rev.8/8
2)

Finally, the Court concludes that suféatt evidence was present in the reco

for the ALJ to make a disabiligetermination without an MRIAll examining doctors

9 Although the ALJ did not discuss why he did not order an MRI in
written decision, the issue was adshed at the hearing through the followin
exchange:

ALJ: . ... You say there’s some doctor that’'s recommending an
MRI, who might that be, of the foot?

ATTY: That was the CE that Sociaé8urity sent her to. That would
be Dr. Charles Scott . . ..

ALJ: .. .. The doctors that wetreating her never did an MRI of
the foot. Is that correct? So | guess they didn't feel it was
warranted?

ATTY: [Plaintiff's] told me this morning she never had an MRI
referral. That’s correct.

ALJ: | mean, | would assume thithose doctors felt they needed
that they would have requested that.

No, but I'm talking aboutyou had a surgeon and an
orthopedist that were workg on her and none of them have
performed an MRI, so | can grissume that they didn’t feel
it was necessary.

ATTY: | think that's reasonable.
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found that Plaintiff was suffering from foot pafh.These doctors attributed the pain
to plantar fasciitis. $ee, e.gR229 (Bailey), R330-32 (Gvinco), R434 (Scott), R459

(Spiegl), R548 (Calis)]. The record wagrefore not ambiguous regarding Plaintiff’

(72}

foot pain. While an MRI may have prodd a different diagnosis of Plaintiff's
underlying condition, it is not clear that the MRI was necessary for a disahility
determination given the information in thexord relating to Plaintiff's foot condition.
Also, there is no indication that the doctors who provided medical opinions apout
Plaintiff's limitations were unable to do satiwout an MRI of Plaintiff's feet. Those

doctors who examined Plaintiff after [Bcott’s recommendation also did not requgst

[R34-35]. The Court notes that despite ttieraey’s apparent concession that the MRI
was not ordered by other doctors, this assesswif the record iaot correct because
Dr. Giovinco explicitly stated that an MRI would be needétkeR222]. Despite the
ALJ’s erroneous statement, which Plaintifittorney made no attempt to correct, thefre
was sufficient record evider to make a disability detaination without the MRI as
discussed in the main text.

Further even if the ALJ erred, this exrige indicates that Plaintiff's attorney
invited the error by explicitly agreeing withe ALJ that it was reasonable to conclude
that the doctors did not feel that an MRI was necess&¥. Tracy v. Astrue
518 F. Supp. 2d 1291, 1305-07 (D. Kan. 2007) (applying invited error doctrine to
Social Security case).

10 The only naysayers were the unexplained opinions by the two non-
examining doctors, who in contrast tbe evidence of foot pain and medical
corroboration of this pain, found that Plagfihcould walk and sand for 6 hours in an
8-hour work day. $eeR436-37, R473-77].
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MRIs. Further, the record shows thiagé ALJ accounted for Plaintiff's ambulation
problems and complaints of foot painthe very restrictive RFC, which confined
Plaintiff to sedentary work, precluded Hesm standing or walking for five minutes
and required her foot to lmevated. [R12]. Thus, thiecord evidence was sufficient
for the ALJ to make his disdity finding without the MRI. SeeSavage v. Astrye
No. 4:08-cv-522, 2009 WL 1664067, *5 (E.D. Adune 15, 2009finding ALJ did
not err in failing to order an MRI whetkere was no showing what MRI would have
revealed given that Plaintiff's impairment was undisput&ddard-Quick v. Astrug
No. 08-cv-3004, 2009 WL 63001, *5-6 (E.D. Waghn. 8, 2009) (finding no error fol
failing to order MRI despite doctorsecommendations where other doctors did rnot
seek MRI);Cunhav. BarnhartNo. 01-cv-4114, 2003 WL 21033408, *7-8 (N.D. Ca|l.
May 5, 2003) (finding no error in failing tmrder MRI where treating doctor declined
MRI and other recent examining doctors walde to form an opinion of plaintiff's
impairments without MRI).

Accordingly, the Court concludes that the ADD NOT ERR by failing to seek

further examinations or medical tests for Plaintiff.
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B.  Side Effects

Plaintiff argues that the ALdrred in failing to consider the side effects of h
medications. [Doc. 8 at 13-14]. Plainittentifies the following evidence as showin
that she suffered side effects: (1) Dr.mi® indicated that Plaintiff would suffer
drowsiness and would need to lie downidgrthe day as a side effect of he
medications; (2) Plaintiff stated that her medications caused drowsiness and af
her concentration; and (3) the record wasete with references to medications ths
Plaintiff was taking. Id. at 13]. Given these referend¢esnedications and side effectd
Plaintiff asserts that the ALJ should haddressed them pursuant to SSR 96-7p 4
96-8p, and it was error not to do sad. fat 13-14]. The Commissioner responds th
the ALJ did not err in considering siéffects from medication because the medid
evidence does not indicate that Plaintiff conmpda about these side effects. [Doc.
at 14].

An ALJ must consider side effects in the disability decision proc&ee
SSR 96-7p; SSR 96-8p. For instance, sffects are considered in determining
claimant’'s RFC.SeeSSR 96-8p (“The RFC assessment must be based on all o
relevant evidence in the caseord, such as: . .. restians imposed by the mechanic

of treatment (e.g., . . . side effects ofdivation[.]”). They are also considered i
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evaluating an individual's credibility about symptoms.See 20 C.F.R.

8 404.1529(c)(3)(iv); SSR 96-7p. Giveneie requirements, side effects frot
medication “could render a claimant disabled or at least contribute to a disabi
Cowart v. Schweike662 F.2d 731, 737 (YICir. 1981) (citingFigueroa v. Secretary
of HEW 585 F.2d 551 (1 Cir. 1978)). However, aurts have determined tha
substantial evidence supports an ALJ’s dedisiot to consider side effects when th
medical record does not contain any comp$aor concerns about side effecee,

e.g, Swindle v. Sullivan914 F.2d 222, 226 (Y1Cir. 1990) (holding that substantia
evidence supported ALJ's determination thide effects did not present a significar
problem because “the record did not disel@ny concerns about side effects by t
several doctors who examined and treated” claimaftgnch v. Massanayi

152 F. Supp. 2d 1329, 1338 (M.D. Fla. 20@fihding no error in considering
claimant’s side effects where there washatable absence ifclaimant’s] medical

records of any complaints by [claimant] absidie effects of his medications” and thef
was no indication that “that any of the maigctors that examined and treated Fren
was concerned about the potentidiseffects of his medications’Htolley v. Chater

931 F. Supp. 2d 840, 850 (S.D. Fla. 1996) (stetinat claimant’s hearing testimony o

drowsiness and dizziness as side effedtsout any other evidence was insufficient t
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support a disability determinatiorirumpton v. ShalalaB81 F. Supp. 547, 552-53
(N.D. Ala. 1994) (finding no error in applicah of the pain standard where there wj
no evidence in the record that Plaintifingplained of a side effect to his doctor).

The Court concludes that the ALJ did mot by failing to consider Plaintiff's
side effects from medications. Plaintiff points to three types of evidence to suppo
claim that the ALJ should have consideseatk effects: (1) Dr. Loms’s December 200
assessment that Plaintiff's medication wbehuse drowsiness; (2) Plaintiff's se
report of side effects from medication; &) the multiple references to medication
in the transcript. [Doc. 8 48]. Despite this evidence gi€ourt finds that the ALJ did
not err in omitting a discussion of side effects.

First, the mere reference to takingdimation does not require a conclusion th
Plaintiff was suffering from side effects from her prescribed medicati®as.Colon

ex rel. Colon v. AstryéNo. 8:08-cv-1191, 2009 W2997194, *9 (M.D. Fla. Aug. 24,

2009) (R&R) (“Any discussion of possiblalsi effects from a prescribed drug does not

constitute evidence of side effeattually experienced by Plaintiff.gjected on other
grounds by2009 WL 2997187 (M.D. Fla. Sept. 18, 2008¢ alsd-arhat v. Sec'y of
Health & Human ServsNo. 91-1925, 972 F.2d 347 (Table), 1992 WL 174540,

(6™ Cir. July 24, 1992) (“Although [the doctdi$ted the potential side effects of th
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drugs in [plaintiff's] records, this is natedical evidence that [plaintiff] suffered from
these same symptoms.’But seeDoss v. Barnhart247 F. Supp. 2d 1254, 1259 (N.D.
Ala. 2003) (taking judicial notice that medtions plaintiff was taking caused the side
effects about which she complained despbsence of evidence documenting sige
effects)!* As such, Plaintiff's list of medi¢®ns is not enlightening on the issue of
whether she suffered side effects from these medications.
Second, Plaintiff's reference to sidiéeets at the administrative hearing and in
the administrative disability report doest automatically require the ALJ tg
incorporate the side effects into the@FAs stated by the Eleventh Circuit,
where an unrepresented claimahisring testimony raises a question as
to the side-effects of medications, the ALJ has the special duty to elicit
further testimony or otherwise k@ a finding in regard to such
side-effects.Cowart 662 F.2d at 735. In camaist, where a represented
claimant makes a similatatement, but does not otherwise allege that the
side-effects contribute to the allebdisability, the ALJ does not err in

failing “to inquire further into possible side[-]effectCherry v. Heckler
760 F.2d 1186, 1191 n. 7 (distinguishi@gwary.

1 The undersigned will not folloMdossby investigating the side effects

from Plaintiff’'s various medicationsecause substantial evidenca.e; the absence
of any notations about sigéfects in the medical record (including Dr. Loms’s medidal
notes) - - supports the ALJ’'s decision not to account for side effects in his RFC
determination. AlsoDossappears to contradict other eaghat have determined the
absence of complaints about side effecssifsstantial evidence in support of the ALJ|s
decision.

v
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Pilnick v. Comm'r of Soc. Sec. AdmiNo. 07-11789, 2007 WL 3122168, *1 {1Cir.
Oct. 26, 2007)). Prior to the proceedingthis Court, it does not appear that Plainti
specifically sought to establish disability based on medicatioreffiglets, so the ALJ
could not have erred accordingRdnick.

Third, even if Plaintiff had complagd that her side effects supported h
disability claim prior to these proceedindgise substantial medical evidence does 1
support a finding that Plaintiff's side effecirom her medications contributed to
disability. The medical notes from Plaintifi/ssits to doctors, hospitals, and clinics d
not reference any complaints about metilicaside effects. As the cases outling
above indicate, this absenufeevidence provides substamhgaidence in support of the
ALJ. See, e.gSwindle 914 F.2d at 226ee alsdVilson v. Astrug653 F. Supp. 2d
1282, 1296-97 (M.D. Fla. 2009). Instead, the record indicates that doctors cont
to prescribe and Plaintiff continued tkéapain medication foher plantar fasciitis
without apparent complaint. The Courtogaoizes that Dr. Loms believed that Plainti

would suffer drowsiness from her medioais, [R580], but the ALJ properly rejecte

Dr. Loms’s opinion. There is no othewidence about Plaintiff complaining of

drowsiness in the medical record. Drnhgis own medical note does not mention th

Plaintiff suffered from drowsiness because of medicati@eelR556]. Simply put,
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Dr. Loms’s sole statement about drowsisdas no support in the medical record &
is unexplained, allowing the ALto reject this opinionCf. 20 C.F.R. 88 1527(d)(3),
(4), 416.927(d)(3), (4) (noting that mediaginion would be give weight if source
provides support for the opinion and the opinion is consistent with the medical reg

Accordingly, the Court concludes that the ADID NOT ERR in disregarding
medication side effects.

C.  Social Security Ruling 00-04p

Plaintiff argues that the ALJ erred byliiag to resolve the conflict between the

VE testimony and the Dictionary ofd@upational Titles (“DOT") as required by
SSR 00-04p. [Doc. 8 at 14-15]. The Comnusasir appears to argue that the ALJ d
not err because the ALJ properly relied the VE's explanation for the conflict.
[Doc. 9 at 15].

The Eleventh Circuit has held that “whthe VE’s testimony conflicts with the
DOT, the VE’s testimony ‘trumps’ the DOTJones v. Apfell90 F.3d 1224, 1229-30

(11" Cir. 1999). Since the Eleventh Circuifenesdecision, the Commissioner ha

issued Social Security Ruling 00-04p, whathates that “[n]either the DOT nor the VE

. . . evidence automatically ‘trumps’ ” wh there is a conflict between the VE an

DOT. SeeSSR 00-04p. Instead, “[tlhe adjudicator must resolve the conflict
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determining if the explanation given by tMg& . . . is reasonable and provides a ba:s
for relying on the VE . . . testimony rather than the DOT informatidd.” Some

district courts in the Eleventh CircuitVeopted to follow SSR 00-04p instead of th

Jonesdecision and require the ALJ to inquingo conflicts between the DOT and VE|

Seeleonard v. Astrue487 F. Supp. 2d 1333, 1339 (M.D. Fla. 2007). However,
Eleventh Circuit has explicitly held in an unpublished decision thaidhescase
remains binding law in this Circuit becauecial Security Rulings do not bind court
and do not have the force of laBee Miller v. Comm’r of Soc. Se246 Fed. Appx.
660, 661-62 (1".Cir. 2007)** As aresult, Eleventh Cuit “precedent establishes tha
the testimony of a vocational expert ‘trumps’ inconsistent provision of the DOT ir

this Circuit.” Id. at 662.;Leonard v. AstrueNo. 2:08-cv-871, 2010 WL 338099, *5

12 The Court recognizes that “[u]npublished opinions are not controll

authority and are persuasive only insdaa their legal analysis warrantBonilla v.
Baker Concrete Constr., Ina487 F.3d 1340, 1345 n.7 (1Cir. 2007). The Court
follows the Miller decision because its analysis is persuasive and is based ol
consistent with a publisheddslenth Circuit decisionCf. Corbitt v. AstrugeNo. 3:07-
cv-518, 2008 WL 1776574, *5-6 (M.D. Fla. Adr7, 2008) (“Particularly in light of
Miller, the Court is unwilling to viewJonesas anything other than binding
precedent.”). TheMiller decision also adheres toetlEleventh Circuit’s published
position that the Social Security Ruling® not binding on the federal courgee3.B.
v. Schweiker643 F.2d 1069, 1071{&ir. 1981) (citingSeagraves v. Harrj$29 F.2d
385, 390-91 (8 Cir. 1980)). As a result, theoGrt concludes that the VE testimon
about the skill level needed to perfoarelephone solicitor fptrumped the DOT's
stated skill level for the job.
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(M.D. Fla. Jan. 22, 2010) (“The magistrate judge’s statement-‘Under the EleV
Circuit's decision inJones v. Apfel190 F.3d 1224, 1228 (11Cir. 1999), the
[vocational expert’s] determation trumps the DOT desption of the job’-remains a
correct statement of the law.”) (citildiller, 246 Fed. Appx. 660).

The Court concludes that the ALJ did mot in his treatment of the conflict

between the DOT and the VE. There waonflict between the VE's testimony angd

the DOT because the DOT lidt¢éhe telephone saitor job “as semiskilled,” but the
VE believed that it wasrow unskilled work.” $eeR38]. The ALJ recognized this
conflict, but credited the VE's testony because the DOT{®osition was outdated.
[SeeR16]. By giving primacy to the VE’s testimony, the ALJ’s decision compli
with the Eleventh Circuit case lawlones 190 F.3d at 1228. Also, the VE complie
with SSR 00-04p because he resolvedl tonflict between the DOT and the VE
testimony by concluding that the VE’s expddiion of the inconsistency was reasonab
namely that the DOT description for a f@@ne solicitor was out dated. Accordingly
the Court concludes that the ARDID NOT ERR in his treatment of the conflict

between the DOT and the VE testimony.
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D.  Significant Number of Jobs in the National Economy

Plaintiff argues that the ALJ’s determtizan about Plaintiff being able to do only
one job (telephone solicitor) is insufficieiat show that a significant number of job
existed in the national economy. [Do@t8l5]. The Commissioner responds that t
ALJ did not err in finding that significafdbs in the national economy existed becau
the VE’s testimony established that such a job existed. [Doc. 9 at 15].

As outlined above, the Commissioner mdstermine at Step five whether ¢
claimant “can make an adjustment tbatwork.” 20 C.F.R88 404.1520(a)(4)(v), (9),
416.920(a)(4)(v), (g). The “other work (jobsatha claimant] can adjust to must exis
in significant numbers in the national economy (either in the region where
claimant] live[s] or in several regioms the country).” 20 C.F.R. 88 404.1560(c)(2
416.960(c)(2)see alsat2 U.S.C. § 423(d)(2)(A) (defining work which exists in th
national economy as “work which existsgignificant numbers either in the regio
where such individual lives or in severabions of the country”). Based on thes
requirements, the ALJ determines thestence of other work as follows:

Work exists in the national economien there is a significant number

of jobs {n one or more occupatiohshaving requirements which

[claimants] are able to meet wiftineir] physical or mental abilities and

vocational qualifications. Isolatedlys that exist only in very limited
numbers in relatively few locations outside of the region where
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[claimants] live are not considerédiork which exists in the national
economy”. [The Commissioner]ilvnot deny [claimants] disability
benefits on the basis of the existence of these kinds of jobs.
20 C.F.R. 88 404.1566(b), 416.96B(emphasis added). The ALJ has the burden
providing evidence about the existence tieotwork in the natinal economy, and the

ALJ “may satisfy this burden . . . throughVE’s testimony” about the number of job

that exist.Brooks v. Barnhart133 Fed. Appx. 669, 670 (1 Cir. June 1, 2005) (citing

Phillips v. Barnhart 357 F.3d 1232, 1240 (1 LTir. 2004); 20 C.F.R. § 404.1566(e)).

The ALJ determines whether significant j@xsst in the national economy, not the VE.

Id.

The Court concludes that the ALJ did mot in concluding that the Plaintiff
could perform other work. First, that tAkeJ only identified one ccupation is not fatal
to the ALJ’s decision because the regulatgpecifically contempite that a significant
number of jobs can be found even if the plaintiff can only perform one occup&&en

20 C.F.R. 88 404.1566(b), 416.966(b). Secahe evidence indicates that th

telephone solicitor job existed in sufficiemimbers both in this region (3,500) and

nationally (225,000). 3eeR38-39]. Case law establishes that 3,500 jobs in a reg
and 225,000 jobs nationally constitute gndicant number ofgbs for the ALJ to

determine that Plaintiff was not disableésieeBrooks 133 Fed. Appx. at 671 (holding
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that substantial evidence supported ALJ’s finding that 840 jobs constituted a signit

number in the national economyljen v. Bowen816 F.2d 600, 607 (Y1Cir. 1987)

ican

(holding that substantial evidence supported ALJ’s conclusion that a significant numbel

of jobs existed where VE testimony shovtleat 174 positions existed in the area, 1,600

in the State of Geogiand 80,000 nationally);ee v. Sullivan988 F.2d 789, 794 {7
Cir. 1993) (finding that 1,400 jobs in regisas a significant number of jobs and citin

cases that found the following numbeyaids significant: 1,350, 1,266, 850-1000, 67!

500, and 174)Daniels vo Apfel92 F. Supp. 2d 1269, 1283 (S.D. Ala. 2000) (finding

that 69 jobs in county, 650 jobs in State, and 65,000 jobs in national economy
significant). As a result, the ALJ’s findirtgat there was a significant number of jok
for Plaintiff to perform was supported by substantial evidence.
Accordingly, the ALIJDID NOT ERR in determining that Plaintiff was not
disabled at Step five when he found tRkintiff could perform the telephone solicito
position, which had a significant number of jobs in the economy..
VIIl. CONCLUSION
For all of the reasons disssed in detail above, the CoMEFIRMS the final
decision of the Commissner. The Clerk IDIRECTED to enter final judgment in the

Commissioner’s favor.
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IT 1S SO ORDERED and DIRECTED, this thel3th dagf September, 2010.

%

ALAN J. BAV$RMAN
UNITED STATES MAGISTRATE JUDGE
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