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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CLAUDINE WILLIAMS,
Plaintiff,
: CIVIL ACTION FILE NO.
V. : 1:09-CV-02689-AJB
MICHAEL J. ASTRUE,
Commissioner of Social
Security Administration,

Defendant.

ORDER AND OPINION*

Plaintiff Claudine Williams (“Plaintiff”) brought this action pursuant t

O

sections 205(g) and 1631(c)(3) of theckb Security Act, 42 U.S.C. 88 405(g)
1383(c)(3), to obtain judicial review ofdHinal decision of the Commissioner of thg

Social Security Administration (“th€ommissioner”) denying her application fo

—

Disability Insurance Benefits (“DIB”) and Supplemental Security Income Benefits

(“SSI”) under the Social Security Act (“the Act®).For the reasons below, thg

1%

1

undersigned pursuant to 2BS.C. § 636(c) anddb. R.Civ. P. 73. BeeDkt. Entry
dated 10/23/2009]. Therefore, this Order constitutes a final Order of the Court.

2 Title Il of the Social Security Act prides for federal diability insurance

benefits. 42 U.S.C. § 40&t seq Title XVI of the Social Security Act,
42 U.S.C. § 138let seq, provides for supplemental seityincome benefits for the

17

The parties have consented to the exercise of jurisdiction by |the
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undersignedREVERSES the final decision of the Commissioner aREMANDS

Plaintiff's case to the Commissioner for further consideration of Plaintiff's claims.

l. PROCEDURAL HISTORY

Plaintiff filed applications for DIEand SSI on June 26, 20@fleging disability
commencing on October 18, 200fRecord (hereinafter “R”) 110, 114]. Plaintiff's
applications were denied initipand on reconsiderationS¢eR55-58, 59-62, 67-69].
Plaintiff then requested a hearing beforéddministrative Law ddge (“ALJ"). [R75].
An evidentiary hearing was held on Febyui9, 2009. [R19-44]. The ALJ issued
decision on March 26, 2009, denying Plaintitijgplication on the ground that she wé
not “disabled.” [R18]. Plaintiff sougheview by the Appeal€ouncil, and included

additional evidence that was mesented to the ALISEeR4]. The Appeals Council

disabled. Title XVI claims are not tied the attainment of a particular period @
insurance disability.Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982
The relevant law and regti@ns governing the determination of disability under
claim for DIB are nearly idntical to those governing the determination under a cla
for SSI. Wind v. Barnhart 133 Fed. Appx. 684, 690 n.4 {1Cir. 2005) (citing

McDaniel v. Bowen 800 F.2d 1026, 1031 n.4 (11 Cir. 1986)).

Under 42 U.S.C. 8§ 1383(c)(3), the judigmbvisions of 42 U.S.C. § 405(g) are fully

applicable to claims for SSI. In genetlk legal standards b applied are the same

regardless of whether a claimant seeks DdBsstablish a “period of disability,” or tg
recover SSI. However, diffemestatutes and regulations apply to each type of clal
Therefore, to the extent thidte Court cites to SSI cassstutes, or regulations, they
are equally applicable to Plaintiff's DIB claims.

2

LS

AlMm

~

174

im.

<




AO 72A
(Rev.8/8
2)

accepted this evidence but denied Pl#istrequest for review on July 24, 2009

making the ALJ’s decision the final decision of the Commissioner. [R1-4].

Plaintiff then filed an action in thiSourt on September 18, 2009, seeking revie

of the Commissioner’s decisic@laudine Williams v. Michdd. Astrue, Commissioner
of Social SecurityCivil Action File No. 1:09-cv-02689-AJB. SeeDoc. 2]. The
answer and transcript wefiied on January 28, 201GsdeDocs. 7 and 8]; Plaintiff's
initial brief was filed on April 5, 2010, [Doc. 12]; Defendant filed a supplemern
transcript on April 23, 201QDoc. 13], and filed its owbrief on May 7, 2010, [Doc.
14]; Plaintiff filed her reply brief on Ma%7, 2010, [Doc. 15]; and the Court heard or
arguments,deeDoc. 16]. The matter is now be#othe Court upon the administrativs
record, the parties’ pleadingbe parties’ briefs, and thgarties’ oral arguments, ang
Is accordingly ripe for review pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3).
.  STATEMENT OF FACTS

A.  Factual Background

Plaintiff was born on July 30, 1960, and was 48 years old at the time o
administrative evidentiary hearing. [R2&he has a high schalucation, [R27], and

she has past relevant work as a houseke¢R16, 38], both in a hotel/motel settin
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and in a dormitory, [R38]. Plaintiff allegdgsability due to back pain, depression, ar
high blood pressure. [Doc. 12 at 2 (citing R28-29)].

B. Medical Records Beforethe ALJ [R190-564]

Plaintiff alleges disability beginning @ber 18, 2006, [R110, 114], when sh
hurt her back at work while lifting a mattresgR222, 230]. She filed a workers
compensation claim and received treatment from Dr. Singh, who noted that her
condition failed to respond to conservatitreatments such as physical therag
non-steroidal anti-inflammatory drugs SNIDs), or muscle relaxants.S¢eR220,
222]. Dr. Singh was “concerned that if sfeesn’t get MRI and appropriate treatme

then pt may suffer long term disability.” [R194].

3 Previously, on December 25, 1999, Pidinvent to the emergency room
at Decatur General Hospital for wrist paifR190-91]. Blood pressure readings ¢
156/105 and 166/105 were recordett.][ Further, in May 2005, Plaintiff received
treatment from Physician’s Assistant (“PANilson, Dr. Eddie Whitehead’s PA, for
low-back pain. [R334]. She complained“obnstant, severe, sharp, throbbing, af
aching” pain radiating to the buttock)R333]. The pain was aggravated by bendir

over and twisting, though she noted soma palief with rest, heat, and muscle

relaxants. Id.]. The notes for her musculoskilesystem indicate “decreased RON
with back flexion, extensiorgnd lateral flexion; pain with back flexion,[] extensior
and lateral flexion.” [R334].Her blood pressure was 146/101d.]. Psychiatric
examination was normal, but she was nigkiexapro (used ttreat depression and
generalized anxiety disorder)ld]]. PA Wilson advised that she had a severe ba
strain, injected her with Todal (a pain reliever often used post-surgery), and instruc
her not to lift more than 20 to 30 pounds for two weeks. [R216, 334, 463].
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A November 18, 2006, lumbar MEdhowed abnormalities at L3-L4, L4-L5, and

L5-S1. [R204]. Plaintiff was diagnosed with multilevel disc disease “includ

ng

protrusions, shallow extrusions, and annular tears . . . . No levels show high grad

canal or foraminal stenosis.”[R204 (capital letters lower-cased)]. Notes from an

October 18, 2006, visit to Concentradileal Center indicate an antalgic g&iR250],

and Dr. Brownlee’s notes from a NovemB6r 2006 visit indicate decreased range pof

motion in the lumbar spine, with flexioaxtension, and sideending limited with pain

to 45 degrees, 10 degrees, and 30 degrees, respectively, [R230]. During Visits i

October and November 2006, Dr. Brownleagiiosed lumbar strain, ordered lifting

avoidance and physical therapy, and priéged medications for pain and muscle

relaxation. [R237, 243245, 255, 263, 267, 271]. nather Concentra physician

4 A lumbar magnetic resonance imaging scan is a non-invasive way to ¢
detailed pictures of the part of th&pine that runs though the lower bac
See MedlinePlus, Lumbar MR I scan,
http://www.nIm.nih.gov/medlineplus/ency/article/007352.htm (last visited 03/10/]

> Spinal stenosis causes narrowing @f$pine, which puts pressure on th
nerves and spinal cord and can cause pdiee MedlinePlus, Spinal Stenosis
http://www.nIm.nih.gov/medlineplus/spinalstenosis.html (last visited 03/10/11).

6 An antalgic gaitis a limp adopted so as to avoid pae€lrhe Free Online
Medical Dictionary, Antalgic Gait,
http://medical-dictionary.thefreedictionargro/antalgic+gait (last visited 03/10/11)
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Dr. Tracy Nailor, reviewed Plaintiff $RI results on December 1, 2006, and sk
diagnosed lumbar radiculopathgnd “Disc herniation, multiple,” told Plaintiff to doj
no lifting, and directed Plaintiff to consult an orthopedic surgeon. [R227, 292].
In December 19, 2006, treatment noies Herndon Murray of the Peachtre
Orthopaedic Clinic indicated that x-raysPiaintiff's lumbar spine did not show any
evidence of injury. [R293]. He recommended replacing her hydrocbddtie
ibuprofen? and he recommended physical therapy and a home exercise pro
[R293]. The treatment notes for a Janugrg007, follow-up appointment indicate tha

Plaintiff “complains of a lot of tenderness to even light palpatipof the lumbar

! Lumbar radiculopathy is an alternai@me for a herniated (slipped) disk
which occurs when all or part of a spinaldis forced through a weakened part of tf
disk, placing pressure on nearby nervesee MedlinePlus, Herniated disk,

http://www.nlm.nih.gov/medlineplus/ency/article/000442.htm (last visited 03/11/]
8 Hydrocodone is a narcotic thatelieves pain and coughing
S ee MedlinePIlus, Hydrocodone,

http://www.nlm.nih.gov/medlineplus/drugfio/meds/a601006.html (last visiteq
03/11/11).

9 Ibuprofen is an NSAID used to relieve pain, tenderne
swelling, and stiffness. See MedlinePlus, Ibuprofen,
http://www.nlm.nih.gov/medlineplus/dginfo/meds/a682159.html (last visite(
03/11/11).

10 Ppalpation is a method of feeling with the hands during a phys
examination. See MedlinePlus, Palpation,
http://www.nIm.nih.gov/medlineplus/ency/article/002284.htm (last visited 03/11/]
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spine, more so than would typically k&pected.” [R294]. Examining the MRI
Dr. Murray stated:
| do not feel that the MRI reflects gk herniation, multiple,” as she was
advised at Concentra, but | feel that she does have some modest
degenerative changes in multiple luanintervertebral disk spaces with
some disk de[sicc]atiott,annular bulging, and a couple of high-intensity
zones, all of which | think are denerative changes and not associated
with acute trauma.
These changes clearly are not indications for any surgery.
[R294]. Dr. Murray prescribed Ultrafmfor pain because ibuprofen had bee
ineffective, [R294], and wrote that “[e]sghing about the case indicates to me
prolonged course and perhags incomplete recovery, and | think that the overs;
prognosis for recovery is going to be mutforial . . . .” [R294]. He authorized

Plaintiff to “continue working on lighduty with no lift, push, or pull over 20 poundj

and no excessive bend or twist.” [R288cordR307].

1 Desiccation is the complete or nearly complete deprivation of moist
See Merriam-Webster Medical Dictionary, Desiccation,
http://www2.merriam-webster.com/cgifimwmedsamp?book=Medical&va=sampl
(last visited 03/11/11).

12 Ultram (tramadol) is used to reliemeoderate to modetgly severe pain.
S e e MedlinePIlus, Tramadol,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a695011.html (last visited
03/11/11).
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The notes for Plaintiff's January 18007, visit with Dr. Murray indicate that

“[s]he still needs authorization for and elition for physical therapy,” and that ther

e

was no reason for him to see her again ghel was authorized and had completed the

therapy. [R296]. The notéar her February 16, 2007, \tistate that she exhibited “g

lot of pain behavior in general,” but thablp inspection of her back. . there is a lot

of tenderness without objective findings[R297]. Dr. Murray further stated that

“[h]er manual muscle testistally noncredible. Even ithe upper extremities, she jus
does not make an effort against resistandefortunately, this impacts her credibility
on all her subjective symptoms.” [R297]. Dr. Murray agreed that Plaintiff K
degenerative disc disease, but he thought it was age-related andessive, and that
the pain of the degree she experienced ‘mat readily explainable.” [R297]. He
maintained the same work restrictions @sfeebut noted that Plaintiff “apparently ha
no job to go back to.” [R297]. Becausd#tram had been ineffective, Dr. Murray

prescribed Naprosyhand recommended an epidural steroid injecttojR297].

13 Naprosyn (naproxen) is used to rekepain, tenderrss, swelling, and

stiffness. See MedlinePlus, Naproxen,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a681029.html (last visited
03/11/11).

14 An epidural injection is deliveredtim the epidural space of the spine

provide temporary or prolonged rdlisfrom pain or inflammation. See
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On February 26, 2007, Plaintiff wasen by another orthopedist, Dr. Kenneth
Mautner. [R336]. She reported pain in her back and legs, difficulty walking, and a
pain level of eight out of ten at besfR336]. Her sitting, standing, and walking
tolerance was fifteen minutes. [R337]. Lymgher right side helped relieve the pain,
but hot packs, ice, and physical therduayl not. [R337]. She could flex 20 degrees
and extend 10 degrees, but ttesised severe pain. [R33Bhe had tenderness at the
midline around S1 and in the paraspinaduscles. [R337]. &ngth was 5/5 in her
lower extremities and 4/5 on the right quadps. [R337]. Reflexes were normal ip
the knees and ankles but the medial hangsteflex could not be detected. [R337].
There was a patchy distribution of dimingshlight touch over her foot, but she had
sensation everywhere else. [R337].

Dr. Mautner reviewed the MRI and statbdt he found what appeared to be an
annular tear and mild disc bulge aeth4-L5 level, though he said there was

“certainly” room for both of her L5 nerve roots to exit. [R337]. Dr. Mautner

Radiologylnfo.org, Epidural Injections,
http://www.radiologyinfo.org/en/info.cfm?PG=epidural (last visited 03/11/11).

15 Paraspinal means adjacéntthe spinal columnSeeMerriam-Webster
Medical Dictionary, Paraspinal,
http://www2.merriam-webst.com/cgi-bin/mwmedsamp?book=Medical&va=sampgle
(last visited 03/11/11).
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concluded that Plaintiff's lack of motiomd pain exceeded any structural findings, and

that her behaviors “are feavoidance and not wantingtove in certain directions.”

[R338]. He recommended being active,ren@hysical therapy, and a functional

restoration program. SeR338]. Regarding medications, he stated that “we copld

consider” neuropathtgpain relievers to combat ttheg pain, and he said it would be

reasonable to try an L5 nerve root blaitiqugh he believed that rstoof her pain was

“not directly related to any true nelrcompression.” [R338]. On March 7, 2007,

174

Plaintiff received an epidural from Dr. David Schiff that reduced her pain ppst-

procedure from 8/10 to 0/10. [R356]. Bchiff noted that Plaintiff would follow up

with Dr. Murray. [R356].

On March 26, 2007, Plaintiff saw a spispecialist, Dr. Christopher Edwards

at the Atlanta Neurological and Spine Inditu[R412]. Plaintiff stated her symptom

were worse than before, thelte was in unbearable pdback at 8/10), and that her

spinal symptoms are worsened by sittingyidg, bending forward, lying flat, walking,

standing, twisting, bendingnd lifting. [R412]. She couldot sit for more than half

16 Neuropathic pain — otherwise knownresve pain — is a type of chronic

pain that occurs when nerves in the central nervous systems become injuf
damaged. See American Chronic Pain Ass@tion, Neuropathic pain,
http://www.theacpa.org/conditionDetail.aspx?id=29 (last visited 03/11/11).
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an hour or stand for more than ten minutf2413]. Een when taking medicine or
applying heat or ice, she could only sleep for four hours. [R413]. There wa
indication of tenderness from palpation o tiimbar spine. [R413]. No pain wa
produced using straight leg raising tests, fembsatetch tests, a medial leg rotatio
test, a foot dorsiflexion test, or a neckdlon test. [R414]. However, reflexes wer
diminished in the Achilles and patella, andtor tests revealed some abnormal findin
at the right hip, knee, foot, and toe 4[R!l]. Dr. Edwards ordered Williams not to wor
until electromyography (‘EMG”) studies and a CT myelograhcould be performed.
[SeeR396]. Also on March 26, 2007, Plainstw Dr. Philip Wiltz (a colleague of Dr.

Edwards). [R410]. The notexlicate that Plaintiff had weak abductors, “floppy” bi

17 Femoral means of or relatitgthe femur or thighSeevierriam-Webster

M edical Dictionary, Femoral,
http://www2.merriam-webst.com/cgi-bin/mwmedsamp?book=Medical&va=samp
(last visited 03/11/11).

18 Electromyography measures the response of muscles and nerv
electrical activity. Itis usetb help determine musclemrditions that might be causing
muscle weakness, such as nerve disorde®se KidsHealth, Electromyography,
http://kidshealth.org/parent/general/sick/emg.html (last visited 03/11/11).

19 A computed tornography myelogram edailed picture of the spinal corg
and spinal column. See Radiologylnfo.org, Myelography,
http://www.radiologyinfo.org/en/info.cfm?pg=myelography (last visited 03/11/11
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toe, and a subtotal foot drSn the right side. [R410]. Dr. Wiltz also indicated th
Plaintiff “is still totally disabled from gainful employment.” [R410].
The EMG studies were performed onrAAg, 2007, by Dr. Christopher Taylor,

and the results were normal. [R422]. &@nApril 9, 2007, follow-up with Dr. Wiltz,

the notes indicate that Plaintiff had foobdron the right side, and that a straight leg

raising test was positive. [R408]. #te April 16, 2007, follow-up, Dr. Edwards
ordered physical therapy. [R382, 407]. &pril 23, 2007, a lumbar myelogram an(
lumbar CT myelogram were performed, slmyw~ among other things — retrolisthésis
at L2-3 and L3-4; degenerative bulgiagd a more pronounced ventral extradur
defect at L2-3; disc herniation at L5-Shpadisc herniation at L3-4 that was eccentr
to the left and compressed the L4 nerve.rd®375]. In his treatment notes for th
April 30, 2007, follow-up, Dr. Edwards saiblese results “can explain some of th

nerve involvement, but it doesn’t explain exteing.” [R379]. He felt that Plaintiff

20 Foot drop describes the inability to mithe front part of the foot due tq

weakness or paralhssiof the muscles that lift the footSeeNational Institute of
Neurological Disorders and Stroke, Foot Drop,
http://www.ninds.nih.gov/disorders/foot_drop/foot_drop.htm (last visited 03/11/1

21 Retrolisthesis is backward slippage of one vertebra onto the vert

immediately below. See The Free Online Medical DBiionary, Retrolisthesis,

http://medical-dictionary.thefreedictionary.com/retrolisthesis (last visited 03/11/1
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could do sedentary work. [R395]. For tiay 18, 2007, follow-up, the notes indicat

D

that the foot drop was resolved but thati®tiff still suffered from severe back pain,
which Dr. Edwards found “very difficult t&ind of explain.” [R404]. He thus
recommended that Plaintiff get a secondhapi from a Dr. HalSilcox or Dr. Scott

Erwood. [R404].

Plaintiff was treated at various times Jsrry Wilson, a PA at Georgia Interna
Medicine Care Associates who was sufssd by Dr. Eddie Whitehead. [R457-64].
On May 5, 2005, she was listas taking Lexapro anddha blood pressure of 146/101..

[R462-63]. For her March 5, 2007, visit, Lotfelas listed as a current medication

and she was prescribed Vicotfiand an injection. [R46611]. PA Wilson noted that
a review of Plaintiff's blood pressure logsrealed “systolics in the 150s and diastoli¢s
in the 90s.” [R458]. For her June 22, 2007, visit, the notes indicate the following:

Stress details: her anxiety disordesveaiginally diagnosed 4 years ago.
Her symptom complex includesp@rehension, chest pain, and

22 Lotrel contains amlodipine besylaad benazepril hydrochloride, which

in combination are used to treat high blood pressseeMedlinePlus, Amlodipine and
Benazepril, http://www.nlm.nih.gov/medlineplus/druginfo/meds/a601018.html (Jast
visited 03/13/11).

23 Vicodin is a brand name for hydrocodone.See MedlinePlus,

Hydrocodone, http://www.nlm.nih.gov/meddiplus/druginfo/meds/a601006.html (last
visited 03/13/11).
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palpitations. True panic attacks apgraly do not occur. The frequency
symptoms is nearly every day.pparent triggers include occupational
stressors and family stress. Sheascurrently being treated for anxiety.
Previous attempts at treatmentvbancluded antidepressants an SSRI
antidepressant and Paxil.
[R458].
On August 15, 2007, a medical consnttastimated Williams was generally
capable of light exertion, with some postural limitationrSegR482-83].
For Plaintiff's October 12, 2007, visit, PAlilson’s notes indicate that Plaintiff

presented with constant, seeegsharp, throbbing, and aching low back pain that

primarily in the mid and lower lumbar spibat that radiates to the buttocks. [R504].

On October 14, 2007, PA Wilson indicated tR&intiff needed surgery to correct th
problems. [R224]. On an undated form that was presumably also create
October 14, 2007, PA Wilson wrote that Plaintiff had been unable to work since
first saw her in March 2004nd that the symptoms and objective findings inclug
“Severe back pain [illegible] radiating lpgin, numbness, [illegible], Loss of Sensatic

R&L Lower Legs, Poor Gait, [illegible], keflexia.” [R221]. He later added tha

24 It presumably occurred on Octoliet, 2007, because the form indicatg
that the last visit was on October 12, 2007. [R221].
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“[s]he needs surgery to corrdur back injury,” as wedls: “No working @ this time[.]
Cannot lift, cannot walk [illegible] a limp.” [R221].

On December 3, 2007, Plaintiff was seen by Dr. Ihenacho at the Kidney
Hypertension Center, P.C., for a social sigdisability physical examination, [R517],

performed with the authorization of the Georgia Department of Labor, [R519]. Plai

reported a history of hypertension and bai@blems. [R517]. Her blood pressure was

and

ntiff

116/82. [R517]. She walked slowly but without an assistive device. [R5[L8].

Neurological testing was normal, and Dr. Ihdmastated that Plaintiff was able to takie

care of activities of daily living. [R518]. Rge of motion was reduced for straight le

raises and in the right foot. [R513-14].

On December 11, 2007, Dr. SherGrump performed a physical RFC

assessment. [R520-27]. Dr. Crump conctutleat Plaintiff could occasionally lift

twenty pounds; could stand, walk, or ft about six hours per workday; could

balance, kneel, and crawl fjgently, stoop, crouch, and climb stairs occasionally, but

could never climb a tider, rope, or scaffolds; andaititiff should avoid concentrated
exposure to vibration and hazardous maehjirand heights. [R521-24]. Regardin
PA Wilson’s conclusions that — as Dr. Crump summarized it — “claimant should

work at this time, cannot lift, cannot walithout a limp,” Dr. Crump stated: “Not an

15
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approved medical source. This statement is supported by the provider's exam, but n

by the CE exam. RTC.” [R526].

On June 4, 2008, Plaintiff received #ereal from the general surgery clinic at

Grady Health System to the neurosurgdnyic at Grady Health System. [R532].

On October 20, 2008, another lumbar M#s performed. [R539]. It showed
multi-level degenerative disc disease haiit significant central canal or neural

foraminal stenosis, along with annular teaw®Iving the disc at L2-L.3 and L4-L5, but

without focal herniation of disc material through the defect. [R540].
On forms that appear to have bemmpleted on January 30, 2009, Plainti

indicates that she was currentlkiteg — among other things — Zol&ffor depression

ff

and hydrocodone/APAPfor pain. [R563-64]. She reported that her doctor at Grady
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25 Zoloft (sertraline) is used to treat depression, obsessive-compu

disorder, panic attacks, post-traumatic streisorder, and social anxiety disorde
S ee MedlinePIlus, Sertraline,

http:// www.nIm.nih.gov/medlineplus/druginfo/meds/a697048.html

(last visited 03/13/11).

26 APAP is an abbreviation for acetaminopherg@étyl-paraaminophenol).

See Merriam-Webster Medical Dictionary, APAP
http://www?2.merriam-webst.com/cgi-bin/mwmedsamp?book=Medical&va=samg
(last visited 03/13/11).

16

sive

=




AO 72A
(Rev.8/8
2)

Health System was “talking about operatiomonnext visit in 3-09 and that | need to

have this.” [R561].

C. Medical Records Presented to the Appeals Council (R565-72)

Plaintiff submitted the following evidence to the Appeal Council: (1)
photocopy of a Georgia disabled parkpeymit, expiring oMarch 26, 2012, [R568-
69]; (2) an undated, untitled, and unsigneicbiisnedications and subjective symptom

[R570]; (3) a form signed by PA Wilson and dated August 25, 2008, indicating

U)

that

Plaintiff “is totally disabled and cannot work due to back pain,” [R571]; and

(4) treatment notes from Dr. Jones datedil43, 2009, [R572]. The treatment notes:

(1) reflect Plaintiff’s complaint of a “flare up her low back pain and pain that radiates

down her bilateralower extremities into the posterior thigh and calf area; (2) npte

“significant axial lumbar pain with flexioand extension” and “8ut of 5 motor power

upon right ankle dorsiflexion and big toe end®n”; (3) diagnose an annular tear ar

facet arthropathy at L4-5, as well as degatiee disc disease and facet arthropathy

L5-S1; and (4) prescribe “a Medrol-Doségfor this acute flare up.” [R572].
D. Evidentiary Hearing Testimony [R19-44]

At the evidentiary hearing, Plaintiffidicated that she no longer had a driver

license, because it expired.JR. She stated that sheswanable to drive because she
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could not feel the gas ordke pedals. [R27]. Plaifitdid not do any household chore!

UJ

or grocery shopping, and her husband took o&lells and othepaperwork. [R28].

Plaintiff reported pain in hdrack, arms, and legs, and shiel saat she experienced this

pain all day, every day. f8]. She stated she spent part of the day lying down on|her

left side. [R28].

Plaintiff stated that she was taking antidepressants in November 2008. [R28-29]

\U

She also took pain medication, blood pressoeeication, and diuretics. [R29]. Thg

blood pressure medication worked, but the padlication did not — it simply made he

=

feel drowsy and high. [R29]. She did noeeoise or use any hot or cold application

%2

1%

and she was not being treated by a psycholqaggthiatrist, or therapist. [R29]. Shg

was prescribed Zoloft by a doctor ata@y Health System. [R29]. Plaintiff

estimated that the maximum weight she could lift and carry during an eight-hour

workday would be five pound$R30]. She had difficultyvalking and had used a can

D

for about a year at the suggestion of hetalodR30]. She could walk about twenty

five feet before slowing down; she feltdilsomething was dragging her back. [R30].

She stated that a Dr. Wilson advised hers® a wheelchair, but that she did not do this
because she could not sit for long. [R30-Rlaintiff stated that she could not stand

for more than twenty minutes at a tim{&31]. Her legs wouwl get heavy and weak,
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and she would limp if she beg#o walk. [R31]. She alsmould not sit for more than

twenty minutes at a time, because ofrtiig pain in her lower back. [R31-32].

Plaintiff also reported problems with her memory, saying that she would forget

things that happened a week ago.3ZR When reading books, she had troub
concentrating on and understanding the waadd, she could not recall what she rez:
twenty to thirty minutes prio [R36-37]. Plaintiff statethat according to her doctors
she had four herniated discs in her btakt are “sitting on the nerves,” and some

them were torn. [R33]. Plaintiff complainefisharp pain and pressure in her low
back, and she stated that it hurt “even viibe weather was cold, rainy, or dam
when she was menstruating, ahding sex. [R34]. On a seabf one to ten, Plaintiff
rated her pain at nine and a half, and sdud that it existed not only in her back bt
down to her legs, feet, and arms. [R34]. pam radiated from her back into her arm
toes, and feet. [R34]. She also testifiedt she had a stiffack, shoulder pain, and

headaches, with a pain lewdinine. [R35]. She repoddaking pain medication every

day, and she said that “they” were tatk about surgery, but she had no insurance.

[R34-35]. Plaintiff also mentioned her fodtop, saying that mdoot was weak and
painful all the time. [R35-36]. She stated that she could stand to have anyone

her leg because of the pain, and she Wgfg shoes because she could not we
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anything heavy on her feet. [R36]. Shdicated that she suffered from fatigue, bou
of crying, and depression, and that sheupsiet because she could not walk around li
most people and could not play with her grandchildren. [R36].

Next, a vocational expert (“Vittestified. The VE stated that Plaintiff's pas
relevant work had been as a housekeeper in both a hotel/motel setting an(
dormitory, which is classified as light, unkkd work. [R38]. The VE testified that a
hypothetical person of Plaintiff's age wighsimilar education and work backgroun
who is restricted to sedentary work thedqiuires no climbingzrouching, or crawling;
occasional balancing, stooping or kneeling, snable to sit and stand at will, coulc
work as a cashier, an inspector and paak small products, and a small produc
bench work assembler. [R38-39The VE testified thatliecashier jobs are defined in
the Dictionary of Occupational Titles as light work, though a significant numbe
them are performed at thedemtary level — for example, cashier who worked in g

parking lot or at an airport parking faciliyould have the option tait or stand. [R38-

ke

—+

1 in

d

[S

r of

39]. The VE estimated that there e&ts 45,000 such sedentary-level cashier jobs

(allowing for a sit/stand option) in the Unit8tates, with about 900 in Georgia. [R39

The VE also testified that a number thie small products bench work assemb
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positions would be classified as sedentargt unskilled, stating that there were 14,6(
such jobs in the United States, with 550 in Georgia. [R39].
. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insured status requirements of
the Social Security Act through December 31, 2011.

2. The claimant has not engaged in substantial gainful
activity since October 12006, the alleged onset date
(20 CFR 404.157#t seqg.and 416.97&t seq).

3. The claimant has the following severe impairment:
degenerative disc disease (20 CFR 404.1iXeq.
and 416.92kt seq).

4. The claimant does not have an impairment or
combination of impairments that meets or medically
equals one of the listed impairments in 20 CFR
Part 404, Subpart P, Appendix 1 (20 CFR 404.1525,
404.1526, 416.925, 416.925 and 416.926).

5. After careful consideratioof the entire record, | find
that the claimant has the residual functional capacity
(RFC) to perform work thatoes not require: exertion
above the sedentary ldv@as defined in 20 CFR
404.1567(a) and 416.967(a)); or any climbing,
crouching, or crawling; or more than occasional
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10.

balancing, stooping, or knigeg, and that allows the
alternating of sitting and standing at will.

The claimant is unable to perform any past relevant
work (20 CFR 404.1565 and 416.965).

The claimant was born on July 30, 1960 and was 46
years old, which is defined as a younger individual

age 45-49, on the alleged disability onset date
(20 CFR 404.1563 and 416.963).

The claimant has at least a high school education and
is able to communicate in English (20 CFR 404.1564
and 416.964).

Transferability of job skills is not material to the
determination of disability because using the Medical-
Vocational Rules as a framework supports a finding
that the claimant is “not dabled,” whether or not the
claimant has transferable job skills *See SSR 82-41
and 20 CFR Part 404, Subpart P, Appendix 2).

Considering the claimant's age, education, work

experience, and residual functional capacity, there are
jobs that exist in significant numbers in the national

economy that the claimant can perform (20 CFR

404.1569, 404.1569a, 416.969, and 416.969a).
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11. The claimant has not been under a disability, as
defined in the Social Segty Act, from October 18,
2006 through the date of the decision (20 CFR
404.1520(g) and 416.920(Qq)).
[R10-18].
The ALJ stated that theecord did not support a finding that Plaintiff has

medically determinable mental health intp@ent given that thre are no examination

or treatment records from a medicaburce that meet the requirements of

20 C.F.R. 88 404.1513(a) and 416.913(a). [RH4g.also concluded that the record

a

did not show that Plaintiff had a mental health impairment that lasted for twelve

consecutive months. [R11]. While he acknowledged that Plaintiff's mental health

history and symptoms were discussed in\W#son'’s office treatment records, ther
was no corroborating report from PA Wilson’s supervisor, Dr. Whitehead. [R
Having reviewed PA Wilson’s notes and exaed Plaintiff’'s history of antidepressan

prescriptions, the ALJ found no medicallyteleninable mental health impairment.

27 The ALJ summarized PA Wilson’s notes on Plaintiff's anxiety treatms
as follows. PA Wilson saw Plaintiff irude 2007 and noted that Plaintiff's anxiet
disorder had been diagnosed four yeaisrpio the visit. [R11]. Nevertheless
PA Wilson reported in his Jur2®07 notes that Plaintiff was not currently being treat
for anxiety. [R11]. The ALJ noted thatthe hearing, Plaintiff stated that she had n
received any specific mental health treatini®r depression but that she had be
taking Zoloft and other medications prabed by a physician at Grady Health Syste
to treat that impairment. [R11-12]. Thexords from Grady Health System includeg
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[R11-12]. The ALJ also stated that‘isannot consider” PA Wilson’s opinion “given

on behalf of Dr. Whitehead and inded on the October 2007 form as opinig

evidence” because that fomras not completed or signed by Dr. Whitehead. [R15].

The ALJ further noted Plaintiff's claim that she had camsgand debilitating
back pain that radiated into her legs, aedliscussed her hearing testimony, in whig
she described her paima her resulting physical limitations. [R14]. Havin
considered the evidence, tAgéJ found that “the claimant’s medically determinabl
iImpairment could reasonably be expectechiose the alleged symptoms; however, t
claimant’s statements concerning the intignpersistence and limiting effects of theg
symptoms are not credible to the extemiythre inconsistent with the above residu
functional capacity assessmenfR14]. Turning to the medal record itself, the ALJ
noted that Plaintiff was diagnosed with degetive disc disease, but that the Octob

2008 MR of Plaintiff's lumbar spine showeé@generative changes with no significa

patient instructions for use Baxil (paroxetine, which is ad to treat depression, pani
disorder, and socialanxiety disorder, see MedlinePlus, Paroxetine,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a698032.html (last visited

03/13/11)), but the record did not include agaription for Paxil. [R12]. Further, the

ALJ noted that the list of medications tiaintiff provided in February 2009 state
that she has been taking Zoloft for degsion on a daily bassince November 2008
and that the medication was prescribed\ggarwal Gauray; however, the record di
not contain a prescription from Dr. Gauray. [R12].
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central canal or neural forminal stenosifR14]. Further, the ALJ observed that

(4%

Plaintiff received treatment for back painglinding an epidural steroid injection at th
L5-S1 level that reduced Plaintiff's pain inB/10 to 0/10. [R14]. The ALJ also note(
that the list of home medications prowid® Dr. Ihenacho’s December 2007, report
included the narcotic hydrocodone, and thnatication is also included on the list af
medications submitted in Febmy@2009. [R14]. The ALJ noted that Plaintiff informed
Dr. Ihenacho that her pain was sometimésved when she took her pain medications.
[R14]. The ALJ added: “In any eventgtblaimant’'s RFC accommodates her pain by
limiting her to a less than sedentary level of exertion.” [R14].
Next, in the context of assessing the credibility of Plaintiff's subject|ve
symptoms, the ALJ examined Dr. Murray’s treatment records, which the ALJ|felt
indicated that Plaintiff restricted herovement to a greater degree than would pe
expected for her impairment. [R15]'he ALJ summarized Dr. Murray’s notes as
follows. In January 2007, Dr. Murray monented that Plaintiff complained of
tenderness even with lightlpdation in the lower back, nie than typically would be
expected. [R15]. He noted that Plaingfthibited a lot of pain behavior. [R15]
Further, in his February 16, 2007, pregs notes, Dr. Murray called into questign

Plaintiff's effort during her examination,attng that: (1) her nmaual muscle test was
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not credible because she did not makeffort against resistance even in the upper

extremities; (2) her lack of effort in thexamination impacted her credibility on all her

subjective symptoms; and (3) he did m@ve a good feeling about the outcom
because the pain of the degree she exhiktesinot readily explaifde. [R15]. Ina

subsequent report for a Febrnya007 visit, Dr. Murray commented that Plaintiff's lac

e,

of motion and pain exceeded any structuralifiigs, and he stated that he assumed that

Plaintiff limited her novement because of fear avaida and not wanting to move ir]
certain directions. [R15].

Following the discussion of Dr. Murrayteeatment recordshe ALJ noted that

at the hearing, Plaintiff stated that heinp@edication made her feel drowsy and high.

[R15]. However, the ALJancluded that the record does not support a finding t
Plaintiff's use of pain medication more thiamimally affected her ability to carry out

basic work activities. In addition, in ream to Plaintiff's statement that she did nd

do any house chores, shop, or pay billsAb& noted Dr. Ihenacho’s indication in his
December 2007 consultative report that PlHimtas able to take care of activities of

daily living. [R15]. The ALJ gave Dthenacho’s report significant weight, because
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Dr. Ihenacho “evaluated the claimantsusculoskeletal system, and referencq
laboratory tests, so his opinionkdased on test results.” [R13].

IV. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substang@inful activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expecteldsd for a continuous period of not less thé

12 months.” 42 U.S.C. 88 423(d)(1)(A}382c(a)(3)(A). The impairment of

]

th

AN

impairments must result from anatomical, psychological, or physiological abnormalities

that are demonstrable by medically accepted clinical or laboratory diagn
techniques and must be of such severity that the claimant is not only unable

previous work but cannot, considering aggcation, and worxperience, engage in

any other kind of substantial gainful vikothat exists in the national economy.

42 U.S.C. 88 423(d)(2)-(3), 1382¢(a)(3)(B), (D).

28 While he discounted much of theiéence ostensibly favoring Plaintiff,

the ALJ also discounted the state agerasydual functional ssessments, saying the

expert opinions overstated Plaintiff's cajac“as they do not take into account th
claimant’s continuing and ongoing back pain.” [R15].
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The burden of proof in a Social Security disability case is divided between the

claimant and the Commissioner. The claintsedrs the primary burden of establishing

the existence of a “disability” and theoe¢ entittement to disability benefits

See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five-stef

sequential process ttetermine whether the claimant has met the burden of proving

disability. See20 C.F.R. 88 404.1520(a), 416.920[@9)ughty v. Apfelk45 F.3d 1274,
1278 (11" Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (%1Cir. 1999).
The claimant must prve at step one that he is not undertaking substantial gai

activity. See20 C.F.R. 88 404.1520(a)(4)(i), 416.92){@)(i). At step two, the

claimant must prove that he is sufferiingm a severe impairment or combination ¢f

impairments that significantly limit his abilitp perform basiwork-related activities.
See20 C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4) (A step three, if the impairment
meets one of the listed impairments in Apgie 1 to Subpart P d?art 404 (Listing of
Impairments), the claimant will be considered disabled without consideration of
education and work experience. See 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). At step four, if the claimiis unable to prove the existence of
listed impairment, he must prove thaé timpairment prevents performance of pa

relevant work.See20 C.F.R. 88 404.1520(a)(4)(iv), 416.9a{{@)(iv). At step five,
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the regulations direct the Commissioneraogider the claimant’s residual functiong
capacity, age, education and past wotegience to determinghether the claimant
can perform other work besides past relevant workSee 20 C.F.R.
88404.1520(a)(4)(v), 416.920(a)(4)(v). ™emmissioner must produce evidence th
there is other work available in the rattal economy that the claimant has the capag
to perform. To be considered disable@, ¢kaimant must prove an inability to perforn
the jobs that the Commissioner lisBoughty 245 F.3d at 1278 n.2.

If at any step in the sequence a clain@an be found disabled or not disable

the sequential evaluation ceases and further inquiry en&ee 20 C.F.R.

88 404.1520(a)(4), 416.920(a)(4). Despiteghdting of burdens at step five, the

overall burden rests on the claimant to prolat he is unable to engage in an
substantial gainful activity thaxists in the national economipoughty 245 F.3d at
1278 n.2;Boyd v. Heckler704 F.2d 1207, 1209 (1Lir. 1983).
V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial &ocial Security benefits
by the Commissioner. Judicial reviewtbe administrative decision addresses thr
guestions: (1) whether the proper legahdtrds were applied; (2) whether there w

substantial evidence to support the finding&of; and (3) whether the findings of fac
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resolved the crucial issuebields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980).
This Court may not decide the facts anew, reweigh the evidence, or substityte it
judgment for that of the Commissioner. If substantial evidence supports| the
Commissioner’s factual findings and tl@mmissioner applies the proper legal
standards, the Commissionefiisdings are conclusivel.ewis v. Callahan125 F.3d
1436, 1439-40 (1M Cir. 1997);Barnes v. Sullivan932 F.2d 1356, 1358 (1LCir.
1991); Martin v. Sullivan 894 F.2d 1520, 1529 (2XCir. 1990);Walker v. Bowen
826 F.2d 996, 999 (¥1Cir. 1987);Hillsman v. Bowen804 F.2d 1179, 1180 (1 Tir.
1986);Bloodsworth v. Heckler703 F.2d 1233, 1239 (4 LCir. 1983).

“Substantial evidence” means motdan a scintilla, but less than a
preponderance. It means such releeardence as a reasdi@ mind might accept as
adequate to support a conclusiand it must be enough tejify a refusal to direct a
verdict were the case before a jurfRichardson v. Peralet02 U.S. 389 (1971);
Hillsman 804 F.2d at 118@loodsworth 703 F.2d at 1239. “In determining whether

substantial evidence exists, [the Court] mustv the record as a whole, taking int

O

account evidence favorable as well as vofable to the [Commissioner’s] decision.
Chester v. Bowerr92 F.2d 129, 131 (YICir. 1986). Even wherthere is substantial

evidence to the contrary of the ALJ’s finds, the ALJ decision will not be overturned
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where “there is substantially suppodievidence” of the ALJ’s decisiorBarron v.
Sullivan 924 F.2d 227, 230 (T1Cir. 1991). In contrast, review of the ALJ'$
application of legal principles is plenafyoote v. Chater67 F.3d 1553, 1558 (TTir.

1995);Walker, 826 F.2d at 999.

VI. CLAIMS OF ERROR

| N

Plaintiff raises the following three issu€k) whether the ALJ properly evaluate
the opinion of PA Wilson; (2) whether dhALJ erred in failing to complete g
Psychiatric Review Technique Form; a8 whether the ALJ properly evaluated
Plaintiff's credibility. [SeeDoc. 12 at 1F**° In addition, Plaintiff also notes additiona|
evidence that was supplied to the Appealsiiil. [Doc. 12 at 14]. This evidence alsp

will be discussed below.

29 For clarity, when discussing the parties’ briefs, the Court will refer to the

page numbers listed in the briefs themselves, not the PDF files on the docket.

3% Afourth issue was also raisedepDoc. 12 at 1], but it was withdrawn in

the reply brief, [Doc. 15 at 2 (citing Bendant’s brief, [Doc. 14], at 4, 6)].
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A. Physician Assistant’s Opinion
Plaintiff argues that while a PA is“medical source” but not an “acceptabl

medical source,” and while only “acceptablmedical sources may establish th

D

e

existence of an impairmerdyidence from other sources may be used to show “ ‘the

severity of your impairment(s) and howaitfects your ability to work,” or ‘[y]our
residual functional capacity.” ” [Dod.2 at 19 (citing 20 C.F.R. 88 404.1513(a), (d
(e), 416.9[13](a), (d), (e))] Specifically, in evaluatig evidence from “other medica

sources,” Plaintiff argues that the ALJ failed to apply the same six-factor ang

applied to the opinions of “acceptable” mealisources. [Doc. 12 at 19 (citing Socia

Security Ruling (“SSR”) 06-3; 20 C.F.B§ 404.1527(d), 416.927)]. Because the ALJ

did not evaluate PA Wilson’s opinion using the six-factor analysis, Plaintiff argues
the ALJ’s rejection of that opiniongeires reversal. [Doc. 12 at 19-20].
The Commissioner responds that Plaintifitatement of the Vais contrary to

the plain meaning of the regulation citedhich states that the Commissioner “may

consider evidence from “other” sa@s. [Doc. 14 at 8 (citing 20 C.F.R.

88404.1513(d), 416.913(d))]. Further, ther@oissioner adds that this non-mandato
consideration is not in the same regulatiothnaswhich prescribes factors for weighin

medical source opinions — that regulation defines medical opinions about w
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claimant can do as those from “physicians and psychologistéher acceptable

medical sourceghat reflect judgments aboube nature and severity of your

impairment(s).” [Doc. 14 at 8 (citg 20 C.F.R. 88 404.1524)(2), 416.927(a)(2))

(emphasis added)]. The @missioner asserts that Plaintiff’s citation to SSR 06-3

misplaced, because the rulstgtes that only “acceptableiedical sources can provide

medical opinions. [Doc. 14 at 8-9]. fwer, while the Commissioner acknowledgs
that 20 C.F.R. 88 404.1527(d) and 416.92¢é&h) be applied to opinion evidence fror
“other sources” despite explicitly applyigly to “acceptable medical sources,” th
Commissioner observes that “[n]ot every factor for weighing opinion evidence
apply in every case. The evaluation ofbgmion from a medical source who is not g
‘acceptable medical source’ depends on thiequaar facts in each case.” [Doc. 14 8
9 (quoting SSR 06-3p at *5)]. Here, theroissioner argues that the facts do not c

for an analysis of PA Wilson’s opinion undee criteria used for physicians becaus

his opinion is conclusory and directly contrémyhat of three treating physicians — Drs.

Brownlee, Murray, and Edwards — who thotdtaintiff at least could return to
sedentary work. [Doc. 14 at 9].
In reply, Plaintiff states that to comie (as Defendant doakat an ALJ may, but

IS not required to, evaluate a functional opinion from a non-“acceptable” mec
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source, is to argue thateteleventh Circuit’s longstanding general rule that an ALJ

evaluate all important evidence has a sgeexception for PAs. [Doc. 15 at 3]
Plaintiff further asserts that Defendaghored three of the SSRs cited in Plaintiff’
initial brief. [Id. at 3-4]. The first of thes&§SR 96-5p, requireALJs to evaluate
opinions from all medical sources, not mgracceptable” medicaources. [Doc. 15
at4]. Next, SSR 96-8p provig¢hat “[the RFC assessmentist alwaysonsider and

addressnedical sourcepinions.” [Doc. 15 at 4 (quotain not cited)]. Third, SSR 96-

7p states more explicitly that opinions from “other sources” (which includes RAs,

20 C.F.R. 88 404.1513(d)(1), 416.913(d)(1)) atuscst be evaluated. [Doc. 15 at 5|.

Plaintiff acknowledges that Defendant discuss another rulg cited by Plaintiff,

SSR 06-3p, but she contends that Defendpridred portions of that ruling explicitly
stating that non-“acceptable” medical sources are important and should be eval
and that the six factors for weighing medical evidence in 20 C.F.R. 8§88 404.152

416.927(d) apply to non-“acceptable” medical sources as well. [Doc. 15 at

According to Plaintiff, given these rulingbe ALJ’s refusal to evaluate PA Wilson’s

opinion requires reversal, and the Alldosld be required on remand to evalua
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PA Wilson’s opinion using the six-factor agsils generally applied to medical sourg
opinions. [Doc. 15 at 6}.

To establish whether a claimant has a medically determinable impairmer
ALJ must look to “acceptable medicabsces,” which are licensed physiciang
psychologists, optometrists, and pod&sj as well as qualified speech-langua

pathologists. 20 C.F.R. 88 404.1513(a), 918(a). In addition to evidence fron

“acceptable medical sources,” an ALJ “rhajso use evidence from “other sources

— including a physician’s assistant — to shibw severity of the impairment and hoy
it affects the claimant’'s ability to work. 20 C.F.R. 88 404.1513(d), 416.913
“Opinions from these [‘other’] sourcesha are not technically deemed ‘acceptab
medical sources’ under [the Commissionerigles, are important and should b
evaluated on key issues such as impairmmewerity and funatinal effects, along with
the other relevant evidence in the file.” SSR 06-03p at *3. Although the factor

considering opinion evidence in 20 CBR404.1527(d), 416.927(d) explicitly apply

31 Plaintiff also adds that, while Defendant claims thger v. Barnhart
395 F.3d 1206 (1.Cir. 2005) (cited in Defendant’s brief at 7), authorizes ALJs
ignore evidence, that rule applies onlyutumportant evidence (for instance Dyer,
a one-time prescription to treat a transient condition unrelated to Dyer’s disabi
[Doc. 15 at 6 (citing Christensen v. Astrye No: 5:07cv154/RS-EMT,
2008 WL 4192718, *11 (N.D. Fla. Sept. 9, 2008))].
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only to the evaluation of medical opiniofiem “acceptable medical sources,” “thes
same factors can lapplied to opinion evidence fromtheer sources.” These factor:

represent basic principles that apply to the consideration of all opinions from me

sources who are not ‘acceptable medical sources’ SSR 06-03p at *4. The factors

include: (1) how long the source has knowd Aow frequently the source has seent
individual; (2) how consistent the opinion is with other evidence; (3) the degre
which the source presents relevant evadgeto support an opinion; (4) how well th
source explains the opinion; (5) whethersbarce has a specialty area of expertise
related to the individual’s impairment(spda(6) any other factors that tend to suppd
or refute the opinion. SSR 06-03p at *4-5. However,

Not every factor for weighing opinion evidence will apply in every case.
The evaluation of an opinion from a medical source who is not an
“acceptable medical source” dependstmparticular facts in each case.
Each case must be adjudicated onvts merits based on a consideration
of the probative value of the opinioaad a weighing of all the evidence

in that particular case.

The fact that a medical opinionfrem an “acceptable medical source” is

a factor that may justify giving that opinion greater weight than an opinion
from a medical source who is nan “acceptablenedical source”
because . . . “acceptabieadical sources” [Jare émost qualified health
care professionals.[] However, depergion the particular facts in a case,
and after applying the factors for weighing opinion evidence, an opinion
from a medical source who is nan “acceptable medical source” may
outweigh the opinion of an “acceptable medical source,” including the
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SSR 06-03p at *&

SSR 96-8p — contain language timagjht initially appear to require the ALJ to evalual
the opinions of physician assistantSe¢Doc. 12 at 19 n. 106; Doc. 15 at 3-5 (citin
SSR 96-5p at *2-3 (“[O]ur rules provideahadjudicators must always carefull)
consider medical source opinions aboutigsye, including opinions about issues th
are reserved to the Commissioner. . . .e Hdjudicator is required to evaluate a
evidence in the case recorétimay have a bearing on the determination or decis

of disability, including opinions from medical sources about issues reserved {t

medical opinion of a treating sourcEor example, it may be appropriate
to give more weight to the opinion of a medical source who is not an
“acceptable medical source” if he she has seen the individual more
often than the treating source dras provided better supporting evidence
and a better explanation for his or her opinion.

As Plaintiff indicates, a number of dar SSRs — SSR 96-58SR 96-7p, and

[SSR 06-03p at *6].
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32 The ruling further states:

Although there is a distinction between what an adjudicator must consider
and what the adjudicator must explan the disability determination or
decision, the adjudicator generally should explain the weight given to
opinions from these “other sourcesyt otherwise ensure that the
discussion of the evidence in thetefenination or decision allows a
claimant or subsequent reviewer to follow the adjudicator's reasoning,
when such opinions may have @ffect on the outcome of the case.
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Commissioner.”); SSR 96-7p at *5 (“Assessmainthe credibility of an individual’s
statements about pain or other sympt@amd about the effect the symptoms have
his or her ability to function must be basmda consideration @il of the evidence in
the case record. Thisincludes, butislmoited to . . . [d]iagnosis, prognosis, and othg
medical opinions provided by treating or examining physicians or psychologists
other medical sources . . . .”"); SSR&6-at *7 (“The RFC assessment must alwa
consider and address medical source opmi If the RFC assessment conflicts wi
an opinion from a medical source, the adjudicator must explain why the opinion
not adopted.”))]. The Court notes, howeubhiat those earlier SSRs do not focus (
non-“acceptatd” medical sources, while SSR 06-03pvhose stated purpose is (i
relevant part) to “clarify how we omsider opinions from sources who are n
‘acceptable medical sources,’ ” SSR 06-03p at *1 — explicitly deals with tis=a.
generally id. Notably, that ruling states thanly ‘acceptable medical sources’ ca
give us medical opinions.Id. at *2. Nevertheless, whilgot all of the language cited
by Plaintiff supports her position, the Coultimately concludes that the ALJ erred i
not considering PA Wilson’s opinion.

Language in both the SSRs and the ragohs indicates that the ALJ waj

required to consider PA Wilson’s opinioithe Court acknowledges that SSR 06-0:
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makes frequent use of permissive languageeSSR 06-03p at *2-4 (“In addition to|
evidence from ‘acceptabheedical sources, waayuse evidence from ‘other sources]
. . . to show the severity of the individual’'s impairment(s) and how it affects

individual’s ability to function.”; “Opinions from these medical sources, who are

technically deemed ‘acceptable mediaalirses’ under our rules, are important and

shouldbe evaluated on key issues such gsinment severityrad functional effects,
along with the other relevant evidencehe file.”; “Although the factors in 20 CFR
[88] 404.1527(d) and 416.927(d) explicitypply only to the evaluation of medica
opinions from ‘acceptable medicaburces,’ these same fact@an be applied to
opinion evidence from ‘other sources.’”) (phasis added). Butthat SSR also contai
non-permissive language: “Each case mustdjedicated on its own merits based @

a consideration of the probative value of the opinionsameighing of all the evidence

in that particular case.” SSR 06-03p at(®mphasis added). Similarly, there exists

both permissive and mandato regulatory language. Compare 20 C.F.R.
88 404.1513(d), 404.913(d) (“In addition to evidence from the acceptable me
sources listed in paragragd) of this section, wenayalso use evidence from othe
sources to show the severity of youp@rment(s) and how it affects your ability tg

work.”) (emphasis addedyith 20 C.F.R. 88 404.1527(b), 404.927(b) (“In decidir
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whether you are disabled, wall always consider the medical opinions in your ca
recordtogether with the rest of the relevant evideweereceive.”) (enphasis added).
The mandatory language in SSR 06-08pd 20 C.F.R. 8§ 404.1527(b) supports th
statement in SSR 96-5p that an RFC assessment
is based upon considerationaf relevant evidencen the case record,
including medical evidence and relevant nonmedical evidesumh as
observations of lay witnesses ofiadividual’s apparent symptomatology,
an individual's own statement of whag or she is able or unable to do,
and many other factors that could hilp adjudicator determine the most
reasonable findings light of all the evidence
SSR 96-5p at *5 (emphasis added). Furtli&R 96-8p states that “[tlhe RF(
assessmemhustbe based oall of the relevant evidenaa the case record . . . ."
SSR 96-8p at *5 (second emphasis in origifal).
Given the language above, tid.J’'s statement that heannot consider

PA Wilson’s opinion, [R15], is incorrectUnder any interpretain of the regulations

and SSRs cited abovejstclear that heould have considered PA Wilson’s opinion

33 Plaintiff also citesCowart v. Schweike662 F.2d 731, 735 (T1Cir.
1981), for the proposition that the Eleventh Circuit has a longstanding general rul
“ALJs must evaluated all important evidencgDoc. 15 at 3]. Plaintiff is presumably
referring to the Eleventh Circuit's statent that an ALJ must “scrupulously an
conscientiously probe into, inquire ofdaexplore for all the relevant factsCowart
662 F.2d at 735 (internal quotation marks ordittél his statement, however, was mac
in the context of a discussion of the ALG@ldigation “to develop &ull and fair record”
at the hearingSee id. It is thus not directly relevant to Plaintiff's claim.
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wholly apart from the question whether he weguiredto. For the reasons discussed
above, however, the Court concludes that®hJ not only could hae but was required
to consider PA Wilson’s opinion.

The question for the Court, thenwiether this error was harmleeeNalker
v. Bowen 826 F.2d 996, 1002 (TiCir. 1987) (applying harmless error analysis |n
Social Security caseliorio v. Heckler 721 F.2d 726, 728 (TXCir. 1983) (applying
harmless error analysis where thLJ made an incorrect statent of fact). Generally,
an error is harmless in a Social Secugpse if it “do[es] not affect the ALJ’'s
determination that a claimaistnot entitled to benefits.Young v. AstrueNo. 8:09-cv-
1056, 2010 WL 4340815, *4 (M.D. Fla. Sept. 29, 2010) (citations omittee)also
Diorio v. Heckler 721 F.2d 726, 728 (T1Cir. 1983) (holding that an ALJ’s factua
error is harmless if it does not affect the ALJ’s conclusion).

The Court concludes that the error washrainless because it is unclear whether
considering the opinion would have affecteglt.J’s determination. First, PA Wilson

saw Plaintiff more often than any otherdiel source discussed by the ALJ. Und

11%

these circumstances, PA Wilson’s notesyrba entitled more weight than would
otherwise be accorded a noacteptable” medical sourc8eeSSR 06-03p (“[IJt may

be appropriate to give more weightthe opinion of a medicaource who is not an
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“acceptable medical source” if he or she basn the individual more often than th
treating source and has provideetter supporting evidenceda better explanation for,
his or her opinion.”). Second, Dr. Iheats December 2007 report that Plaintiff coul
take care of the activities of daily living, pR8], is not necessarily inconsistent with P;
Wilson’s suggestion in October 2007 that Plaintiff needed surgery, [R221]. Fur
PA Wilson indicated in March 2008 (after Dr. Ihenacho’s repbdj Plaintiff was

totally disabled. [R571]. This wasliowed by an MRI inOctober 2008 showing
multi-level degenerative disc disease without significant central canal or ne
foraminal stenosis, along with annular teaw®Iving the disc at L2-L.3 and L4-L5, but
without focal herniation of disc materiattitugh the defect. [R540]. While Dr. Jones]
April 2009 notes do not indicate such a sedsability, his notes were not specifically
directed at Plaintiff's work capabilitiesSeeR572]. Under these circumstances, tk
Court cannot conclude that the assessmériPA Wilson in issue would not have
affected the ALJ’s disability decision determination.

B. PRTF

Plaintiff first asserts that when a ¢fant has a medically determinable ment

impairment, the ALJ “must follow a special technique” set out in 20 C.F.

88404.1520a, 416.920a. [Doc. 12@}. Plaintiff further argues that when a claima
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presents a colorable claim of mental inngeent, “social security regulations requirs
the ALJ to complete a PRTF, append itthhe decision, or incorporate its mode ¢
analysis into his findings and conclusions,” and failure to do so requires ren
[Doc. 12 at 20 (quotingfloore v. Barnhart405 F.3d 1208, 1214 (1LCir. 2005))].

While acknowledging thatMoore did not define “colorable claim of menta
impairment,” Plaintiff relies on the Ninth Circuit’s standard, which defined a “colora
claim” as one that is not “wholly insubstsl, immaterial, or frivolous.” [Doc. 12 at
21 (quotingDykstra v. Barnhart94 Fed. Appx. 449, 450(Zir. Mar. 15, 2004), and
McBride Cotton & Cattle Corp. v. Venema290 F.3d 973, 981 {9Cir. 2002))].

Plaintiff argues that she met this standaedause she reported being depressed (
was prescribed three anti-depressantdofZoPaxil, and Lexapro), and PA Wilson
noted her history of anxiety disorddboc. 12 at 20-21 (citig R28-29, 37, 458, 463,
561)]. She also notes that the ALJ acklealged this evidenc@)oc. 12 at 21 (citing

R11-12)], but he neither completed a PRIdF entered the special technique finding
(about Plaintiff's activities of daily livig; social functioning; concentration
persistence, or pace; and episodes of decompensation) in the body of his de
[Doc. 12 at 21]. According to Plaintiff, the ALJ’s opinion should therefore be rever

[Doc. 12 at 21].
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Defendant responds that Plaintiff hamfused the criteria for establishing the

existence of a medically determinable imp@ant with the criteria for establishing thg

limiting effects of the impairment. [Do&4 at 10]. The Commissioner argues that

is only after it is determined that a ctant has a medically determinable mental

impairment that an ALJ is required tjdJocument[] application of the technique’

discussed by Plaintiff. JeeDoc. 14 at 10 (citing 20 C.F.R. 88 404.1520a(3),

416.920a(e))]. While a colorable claim requires consideration under 20 C

\U

it

F.R.

88 404.1520a, 416.920a, and while those provisions require determining whether th

claimant has a medically determinablenta¢ impairment as defined in 20 C.F.R.

88 404.1508, 416.908, the Commissioner notes that other provisions (20 C

88 404.1513(a), 416.9[13(a)]) forbid findirrgmedically determinable impairment

without evidence of such from an acceptabkdical source. [Doc. 14 at 11]. Th
Commissioner observes that the ALJ notedt the only diagnosis of mental
impairment came from PA Wilson — not aoceptable medical source — and was n
corroborated by any medical source. [Dde at 10]. As result of this, the
Commissioner argues that the ALJ could hate found a medically determinabl
mental impairment, which ends the inquiry prior to triggering the duty to apply

technique mentioned by PlaintiffSéeDoc. 14 at 11].
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In reply, Plaintiff states that despidefendant’s contention that the ALJ was not

required to conduct the PRTF analysecéuse Plaintiff’'s mental impairment wal

documented by PA Wilson instead of by“anceptable” medical source, courts have

generally required only a “colable” claim of mental impament to trigger the PRTF
requirement, and that was met here. [DocatlF. Plaintiff agues that the evidence
established not merely a “colorable” claim but one that persisted for four ye
contrary to the ALJ’s contention that “thecord does not show that the claimant hs
a mental health impairment that persister 12 consecutive months.” [Doc. 15 at
(quoting R11)]. In support of this conteti Plaintiff states that she was prescribé
Lexapro in May 2005, was switched toganeric version of Paxil in 2006, waj
prescribed Wellbutritf in June and October 2007 (with even the June prescrip
described as a refill), and was prescridetbft at least from November 2008 throug
February 2009, and possibly afterwarf®oc. 15 at 7 (citing R11, 28-29, 458, 463

473, 506, 529-30, 563, 570)]. Based on this evidence, Plaintiff argues tha

3 Wellbutrin (bupropion) is used to treat depressi@eeMedlinePlus,
Bupropion, http://www.nlm.nih.gov/medlineplus/druginfo/meds/a695033.html (
visited 03/13/11).
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presented a colorable claim of mentapairment, and the ALJ erred in failing tq
analyze it using the PRTF technique. [Doc. 15 at %-8].

At 20 C.F.R. 88404.1520a(d)16.920a(a), the Social Security regulations stz
that “we must follow a special techniqueeaich level of the administrative process
which helps to: “(1) Identify the need fadditional evidence to determine impairmel
severity; (2) Consider and evaluate functiamwnsequences of the mental disorder(
relevant to your ability to work; and (3) Organize and present our findings in a g
concise, and consistent manihe'Under the special techque, we must first evaluate
your pertinent symptoms, signs, and labonafindings to determine whether you hay
a medically determinable mental inmpaent(s).” 20 C.F.R. 88 404.1520a(b)(1)
416.920a(b)(1) (citing 20 C.F.R§ 404.1508, 416.908, for whiatneeded to show a

medically determinable impairment)). dlregulations then state that “[i]f we

= Plaintiff — noting that where there évidence indicating the existence ¢
mental impairment, the Commissioner may only deny the claim after he has “I
every reasonable effort to ensure that a qualified psychiatrist or psychologis
completed the medical portion of the caseaenand any applicabtesidual functional
capacity assessment” — also adds thatrgrord would contain an evaluation ¢
Plaintiff’'s mental impairment from atacceptable” medical source if the ALJ ha
complied with the requirement that Plaintiff's mental impairment be evaluated

psychiatrist or psychologist. [Doc. Hi 8 (quoting 42 U.S.C. § 421(h))]. “The

commissioner should not be heard to comptiaét no ‘acceptable’ medical source ha
evaluated Williams’s mental impairment whitae ALJ shirked his duty to secure tha
very evaluation,” and thus the ALJ’s deioin should be reversed. [Doc. 15 at 8.
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determine that you have a medically deteable mental impairment(s), we mus

specify the symptoms, signs, and laboraforglings that substantiate the presence (of

the impairment(s) and documeur findings in accordance with paragraph (e) of th

—+

S

section.” 20 C.F.R. 88 404.1520a(b)(1), 416.920a(b)(1). Paragraph (e) is lapele

“Documenting application of the techniquaidaprovides certain rules relevant to the

application of the technique, including that the ALJ’s written decision

must incorporate the pertinent findings and conclusions based on the
technique. The decision must shdwe significant history, including
examination and laboratory findingad the functional limitations that
were considered in reaching a corsoiun about the severity of the mental
impairment(s). The decision mustlude a specific finding as to the
degree of limitation in each of the furomal areas described in paragraph
(c) of this section.

20 C.F.R. 88 404.1520a(e)(4), 416.920a(e)(4). Finally, paragraph (c) lists the

broad functional areas in which we wilteahe degree of your functional limitation’

as “[a]ctivities of daily living; social furtioning; concentration, persistence, or pace;

and episodes of decompensatio@0 C.F.R. 88 404.15209(8), 416.920a(c)(3).
Addressing these provisions, the Eleventte@t has held that “where a claiman
has presented a colorable claim of meimgdairment, the social security regulation

require the ALJ to complete a PRTF amgend it to the decision, or incorporate it

mode of analysis into his findings and clustons. Failure to do so requires remand.
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Moore, 405 F.3d at 121%. As such, the remaining questions before this Court are,

first, whether Plaintiff has presented a ‘@malble” claim of mental impairment, and, i

so, whether the ALJ"incorporate[d] [the PR$] mode of analysis into his findings and

conclusions,’Moore, 405 F.3d at 1214.

The Court finds that Plaintiff did ngiresent a colorable claim of mental

impairment. While the Eleventh Circuitas not yet definedvhat constitutes a

“colorable claim of mental impairment,barts within the Eleventh Circuit that havs

addressed facts similar to the present base found that no colorable claim existed.

See Meadows v. Astrue09-CV-2656-JFK, 2010 WL 3614157, * 6 (N.D. Ga. Sept.
2010) (King, M.J.) (finding no colorableasin where the record contained only or
notation of depression and two notationsaokiety (listed in two treatment note!
separated by a period of almost four gawhere plaintiff's primary care physiciar
had prescribed Wellbutrin and had listetinumber of times” as one of plaintiff's
many medications, and where plaintiff had not sought any mental health treal

despite alleging suicidal ideation, pamittacks, and crying spells) (citingter alia,

3 At time Moore was decided, the regulatiorequired the ALJ to append

the PRTF. Because of amendments to the regulations, however, this is no |
required; now, all that is required is thlaé ALJ’s written decision must incorporat
the pertinent findings and cdasion based on the techniquBlackmon v. Astrye
719 F. Supp. 2d 80, 92 (D.D.C. 2010).
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Sesberry v. AstryeNo. 3:08-cv-989-J-TEM, 2010 WL 653890, *3, *5 (M.D. Fla.
Feb. 18, 2010) (noting that only two notations by physicians “even hint at| the
possibility that Plaintiff might suffer from a mental impairment,” and that while a
doctor referred Plaintiff for a psychiatricaduation and prescribed an antidepressant,
“[tIhere is no evidence in the record Pi@lif ever saw psychiatrist, psychologist of
counselor for his assertedptession”; holding that “the ALJ’s silence regarding the
two medical notations and Plaintiff's tesbmy that he feels down is not error becaugse
this evidence, without more, does not establish a colorable claim of mental
impairment”);Kellerman v. Astrues:08-cv-373-0Oc-GRJ, 2009 WL 3586554, *7 (M.D.
Fla. Oct. 28, 2009) (finding no colorable claim where Prozac was listed as a curren
medication, where plaintiff did not meati depression at the hearing, and where

plaintiff cited only one medicakcord relating to depressidf)) Here, PA Wilson’s

37 In that treatment note, the plaintiff

reported that she has been off of medication for depression for one year
and she wanted to go back on it; Proreas prescribed and Plaintiff was
directed to return in one week ridd to her depression. [Almost a year
later], an examiner noted th&ilaintiff was taking Prozac, but the
examiner did not diagnose depressinote any complaints or symptoms

of depression, or note a prior history of depression.

Kellerman 2009 WL 3586554 at *7.
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treatment notes for Plaintiff's May 2005siii list Lexapro as one of her current

medications. [R463]. PA Wilson saw Plafihagain in June 2007 and noted that her

anxiety disorder had been diagnosed four years prior to the visit but that she w

currently being treated forit.[R11, 458]. For that same visit, PA Wilson prescribed

a refill of Wellbutrin, [R457459, 473], and noted that “[plir®us attempts at treatmen
have included . . . an SSRItalepressant and Paxil,” [R458]. In addition, Plainti

stated at the hearing befdhe ALJ that she had not reged any specific mental health

treatment for depression but that she badn taking Zoloft and other medications

prescribed by a physician at Grady Health System. [R1P]aintiff's October 2007
treatment notes from PA Wilson indicate she was taking Wellbutrin at the t
[R506]. Finally, the list of current medications Plaintiff provided in February 2(
states that she was prescribed Zaloflovember 2008 and was taking it once a da
[R563].

These facts are quite similar to the g&aftiund insufficient to state a colorabl

claim of mental impairment illeadowsthe plaintiff there also suffered from anxiet

ii

me.

)09

.

197

¥ PA Wilson’s treatment notes for Plaintiff's May 2005 and March 2007

visits, however, list “NEGATIVE” for Plainff’s mental health history. [R460, 463]

39 The records from Gradyd#lth System included instruction on the use

Paxil. [R529-30].
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over a period of four yearalso had been repeatedlyepcribed antidepressants, an

also had not sought mental health treatm&eeMeadows 2010 WL 3614157 at * 6.

d

Further, the mention of geession and anxiety in Meadows’ medical records were

fleeting, see id, as they are here. The Courenfore finds that these facts do not

suffice to state a colorabtdaim for a mental impairment, and thus the ALJ was not

required to either complete a PRTF ocarporate its modes of analysis into h
findings and conclusiorfs.

C.  Credibility Finding

Plaintiff argues that in evaluating tleeedibility of a claimant’s subjective
symptoms, an ALJ must consider the entiecord and must articulate “explicit an
adequate” reasons for the credibility clusoon. [Doc. 12 aR2 (citing SSR 96-p;

Foote 67 F.3d at 1562]. Plaintiff notes thagtALJ admitted that Plaintiff’'s medically

40 The Court further notes that the colorable claims found in the Ni
Circuit’'s DykstraandGutierrezdecisions are distinguishalitem the present case. Ir
Dykstra the court found a colorable claim &re the an evaluating psychologist hg
concluded that a diagnosis of conversiagodiler or somatoform pain disorder migk

have been appropriate, and the pléimight have suffered from “post traumati¢

stress-type symptomsDykstra 94 Fed. Appx. at 450. lAutierrez(cited inMoore),
the court found a colorable claim where gh@ement of the treating physician — wh
had treated the plaintiff for severe degmien — did not “expresmy opinion that the
claimant’s condition will materiallimprove within twelve months.See Gutierrez v.
Apfel 199 F.3d 1048, 1051 {Cir. 2000),superseded by regulation as stated
Blackmon 719 F. Supp. 2d at 92.
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determinable impairment “could reasbha be expected to cause the allege

symptoms,” but he did not explain why foeind those symptoms not credible to th
extent they were inconsistent with the Rfif@ing. [Doc. 12 at 22-23]. Even were th
Court to infer that the ALJ thought the mealievidence inconsistent with Plaintiff’s
allegations, Plaintiff argues that a claimant’s statement about the intensity
persistence of her other symptoms or their effect on her ability to work “may ng
disregarded solely because they aresnbistantiated by objective medical evidenc
[Doc. 12 at 23 (quoting SSR 96-7p)]. Fhet, Plaintiff reiterates that the ALJ
improperly summarily rejected PA Wilson’s opinion, thereby undermining
credibility finding. [Doc. 12 at 23]. FinallyPlaintiff argues that because the ALJ
credibility determination was conclusonydiignored important evidence that the AL
was required to consider, the decision stidae reversed, arfdlaintiff's testimony
should be credited as true. [Doc. 12 at 23].

Inresponse, Defendant reasserts that PA Wilson’s opinion was properly rejg
and also argues that Plaintiff's statemémat the ALJ offered no reasons for hi

conclusion is inaccurate. [Doc. 14 at 11-12]. The Commissioner points tg

following as evidence of the ALJ’s considioa of credibility: (1) he stated that he

must consider subjective complaints in cectron with determining Plaintiff's residual
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functional capacity; (2) he digssed the nature of the allegations; (3) he cited med

evidence in detail, noting — for example — the statement by Dr. Murray that Plain

exhibition of pain and limitation was notedible; and (4) he even included non-

medical evidence, such as inconsiststaitements about activities of daily living.

[Doc. 14 at 12]. Thus, according to Defend&intiff's assertion that the ALJ did no
explain why he found Plaintiff’'s symptoms rasedible is simply inaccurate. [Doc. 14

at 12].

In reply, Plaintiff states that SSR 9f-requires PA opinions to be considered

in the credibility determination, and besatthe ALJ did not do so, the case should
remanded for the ALJ to make a nevedibility determination after weighing PA
Wilson’s opinion using the six-factor analysis. [Doc. 15 at 8-9].
The ALJ has discretion in making credibildgterminations after listening to 4
claimant’s testimony, “[bJut the ALJ’s disetionary power to determine the credibility
of testimony is limited by his obligation fWace on the record explicit and adequa
reasons for rejecting that testimonyHbilt v. Sullivan 921 F.2d 1221, 1223 (1Cir.
1991). As a result, the credibility deterntina cannot be “a broad rejection which i
‘not enough to enable [the court] to conclubat [the ALJ] considered [a plaintiff's]

medical condition as a whole.’ Dyer, 395 F.3d at 1210 (quotirfgpote 67 F.3d at
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1561). “A clearly articulated credibiliinding with substantial supporting evidenc

in the record will not be digtbed by a reviewing court.Foote 67 F.3d at 1562. If

D

the ALJ fails to explain the reasons that he discredited a claimant’s testimony, the

testimony must be accepted as trigk.at 1223-24.

The Court finds that the credibility tlgmination was supported by substanti
evidence. The ALJ found that “the claimi@d medically determinable impairmen
could reasonably be expected to causatleged symptoms; however, the claimant

statements concerning the intensity, péesise and limiting effestof these symptoms

al

75

are not credible to the extethiey are inconsistent with the above residual functional

capacity assessment.” [R14Examining the medical record itself, he noted amo
other things that: (1) while Plaintiff wasadjnosed with degenerative disc disease, 1
October 2008 MRI of Plaintiff's lumbar s showed degendnae changes with no
significant central canal or neural formisétnosis; (2) Plaintiff received treatment fg
back pain, including an epidural steramjection at the L5-S1 level that reduce
Plaintiff's pain from 8/10 to 0/10; an@) records from December 2007 and Februg
2009 indicate that Plaintiff was takirfgydrocodone, and Dr. Ihenacho stated th
Plaintiff reported that her pain wasnsetimes relieved when she took her pa

medication. $eeR14-15]. Most notably, Dr. Muryés treatment records, on whiclh
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the ALJrelied, provide substantial evidet@support the ALJ’s finding that Plaintiff’s
subjective reports of her pain were natdible. First, in January 2007, Dr. Murra)
commented that Plaintiff complained ohtierness even withght palpation in the
lower back, more than typically would bepected. [R15]. Further, in his Februar
16, 2007, progress notes, Dr. Murray called ouestion Plaintiff's effort during her
examination, stating that: bher manual muscle test wast credible because she di
not make an effort against resistance evenarupper extremities; (2) her lack of effol
in that examination impacted her credibiliy all her subjective symptoms; and (3) 1
did not have a good feeling about the onteg because the pain of the degree s
exhibited was not readily explainable. 1. Finally, in a subsequent report for
February 2007 visit, Dr. Murray commenttcht Plaintiff's lack of motion and pain

exceeded any structural findings, and he stiitathe assumed that her limiting of hg

movement exhibited fear avoidance and wanting to move in certain directions|

[R15].

<<

~—*

he

a

e

Given the ALJ’s citation to the records of Dr. Murray, it is unclear how Plaintiff

believes the ALJ’s determinati to be “conclusory,” [Doc. 12 at 23]. Further, whil
it is true that “[a]n individual's statemenabout the intensityral persistence of pain

or other symptoms or about the effect the symptoms have on his or her ability to
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may not be disregarded solely becausg @ire not substantiated by objective medig

al

evidence,” SSR 96-7p at *accord id.at *6, such was not the case here. It appegrs

that the ALJ did not disregard Plaintiff's statemesiéely because they were not

substantiated by objective medical evidenagher, he disregarded them because

evidence(discussed above) indicating that shendidsuffer from the symptoms

of

alleged. In other words, ¢he existed not only a mere lack of substantiation of her

testimony, but there alsoisied substantiation for tligpositeproposition, that she in
fact did not suffer in thenanner alleged — hence thetatenination that Plaintiff’'s

testimony was not credible.

For the reasons above, the Court condublat substantial evidence supports the

ALJ’s credibility determination.
D. EVIDENCE BEFORE THE APPEALS COUNCIL

In her initial brief, Plaintiff notes thdhe new evidence supplied to the Appeq

Council was not included in the certifiegkord filed by the Commissioner. [Doc. 1P

at 14]. Plaintiffindicated that if the Commissioner filed the missing exhibits “in tim

Plaintiff would address them in her reply brief or at oral argumedi]. [Defendant

subsequently filed a supplemental transdhpt included the materials referenced by

Plaintiff, and Defendant addssed these materials in itspesse brief. [Doc. 14 at 13].
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Defendant asserts that the weight bftlae evidence of reed, including the new

evidence, is not contrary to the propositibat Plaintiff can perform sedentary work.

[Id.]. In particular, Defendant states that: (1) the evidence that Plaintiff has a dis
parking permit says nothing abdalisability within the meaning of the Social Securit
Act; (2) the unnamed, undateohd unsigned list of subjective complaints is cumulati
because the ALJ already considered Pfimtcomplaints of incapacitating pain ang
limitation; (3) the conclusory statement B Wilson, in which he holds himself ouf
as the “attending physician,” is cumulaibecause the ALJ had already explicit
rejected PA Wilson’s opinion as not from an acceptable medical source; and (4
treatment note from Dr. Jones dated April2@)9, notes Plaintiff's back problems by
says nothing about specific limitations, watedithree weeks after the final decisior
and concerns a “flare up,” so it may meen apply to the relevant periodd.].

In reply, Plaintiff notes that: (1) imlarch 2008, PA Wilson certified Plaintiff as
“permanently” and “totally” disabled due tmack pain; (2) Plaintiff was issued 4§
disabled parking permit that is validttugh March 2012; (3) in an undated stateme
she listed her seven medicatigimeluding sertraline, the Zoloft generic) and describ
her symptoms (pain in several places] laalimp; balance was shaky; medicatior

caused confusion, dizziness, and drowssijieand (4) she needs surgery but does
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have the health insurance to cover it. [Didgat 1-2]. She also points to an April 2009

|

visit with Dr. Jones (a colleague of Dr. Edws), who determined that: (1) Plaintiff ha
a positive discografh that showed “concordant” pain at L5-S1 and L4-5, with
“significant” arthropath§ at L4-5; (2) Plaintiff had motor weakness on right ankle
dorsiflexion and big toe extension; (3) Pl#irs seated straight leg raising was positive

for non-radiating low back pain; (4) Plaitithad “significant financial limitations” and

=

no insurance, so testing options were \ienyted; and (5) Plaintiff had an annular teg

)

at L4-5, degenerative disc disease at L5a8il,facet arthropathy at both levels. [Do
15 at 1]. Dr. Jones prescribed Medrol Dosepak (a course of steradlf). [

The Eleventh Circuit has held that Hen a claimant properly presents new
evidence to the Appeals Council, a reviegvcourt must consider whether that new
evidence renders the denddl benefits erroneous.Ingram v. Comm’r of Soc. Sec|

Admin, 496 F.3d 1253, 1262 (1Tir. 2007). Other than PA Wilson’s indication that

4 A discogram is a minimally invasive diagnostic imaging that helps
determine whether a specific invertebradadmay be the source of back paibee
Radiologylnfo.org, Discogram,
http://www.radiologyinfo.org/en/info.cfm?pg=discography (last visited 03/11/11),

42 Arthropathy is a disease of the joinBeeMerriam-Webster Medical
D i ctionartry, A rthropathy,
http://www2.merriam-webst.com/cgi-bin/mwmedsamp?book=Medical&va=sampgle
(last visited 03/11/11).
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Plaintiff was “totally” disabled (addressabtlove), [R571], the evidence is not helpfy
to Plaintiff. First, that Plaintiff wataking sertraline on an upecified date, [R570],
does not add anything to the evidence dised above, as the Alwas already aware
that Plaintiff was on a variety of antideprasisa Second, the gang permit is also
unhelpful, given that it is not supported Imyabjective medical evidence, nor is thef
any indication as to the basis for its issuar@&e Scott v. Astrug:08-cv-213-MP-AK,
2010 WL 916395, *11 (N.D. Fla. Mar. 10, 201@)scounting treating physician’s
completion of a loan discharge applicatenmd disabled parking permit for plaintifi
because they were “unaccompanied byotiye medical evidence and the judgmen
rendered in those documents as to Plaintiff's conditions are conclusory
contradictory to her treatment notes”). Third, the Appeals Council was not requir
consider Dr. Jones’s notes because thetajpe to a visit on April 13, 2009, [R572],
while the ALJ’s decision was issued on March 26, 2009, [R5, E&e20 C.F.R.
§ 404.970(b) (“If new and material evidensesubmitted, the Appeals Council sha
consider the additional evidence only wherelates to the pericah or before the date
of the administrative law judge hearingaision. The Appeals Council shall evalua

the entire record including the new and matezvidence submitted if it relates to th
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period on or before the datéthe administrative law judge hearing decisiorat;ord
20 C.F.R. § 416.1470(b).

Finally, itis unclear how this evidence &ipp to Plaintiff’s three claims of error.

Plaintiff has stated generally that “[c]@simust review Appeals Council evidence in
deciding whether the denial of benefitsigpported by substantial evidence,” [Doc. 1
at 14], but she has not tied tlakegation to any of her clais of error, much less has

she shown (or even attempted to shbawv this new evidete casts doubt upon the

reports of Drs. Murray, Edwards, and Ihemacall of which the ALJ used as the bas

S

for his decision. For all these reasons, the Court finds that the evidence presented

the Appeals Council — other than PA Vdilss March 2008 suggestion that Plaintiff

was “totally” disabled, [R571] — does nptovide a basis for reversing the ALJ's

decision.
VIIl. CONCLUSION

For the reasons above, the decision of the CommissioAdtHERMED IN
PART and REVERSED IN PART. This matter isSREMANDED to the
Commissioner for further consideration of Ptdfts claims consistent with this Order.

The Clerk isDIRECTED to enter judgment for Plaintiff.
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IT IS SO ORDERED and DIRECTED, this the 28th day of March, 2011.

ALAN J. BAVERMAN
UNITED STATES MAGISTRATE JUDGE
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