Barker et al v. Capital One Bank (USA), N.A. Doc. 28

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE: CAPITAL ONE BANK MDL DOCKET NO. 2171
CREDIT CARD INTEREST RATE ALL CASES
LITIGATION

1:10-md-02171-TWT

OPINION AND ORDER

This matter is before the Couon the Defendant’'s motion for summary

judgment [Doc. 48].
|. Background

A.  Procedural History

This multidistrict litigation and purported class action stems from the Defendant
Capital One’s decision to raise interestes on customers’ credit card accounts in
2009. The Plaintiffs allege a multitudeadfims, including breach of contract; breach
of implied contract; unconscionability; unjestrichment; and violations of the Truth
in Lending Act, 15 U.S.C. 8§ 16t seq.the California Consmers Legal Remedies
Act, Cal. Civ. Code § 1756 seq.the California Unfair Competition Law, Cal. Bus.
& Prof. Code § 17206t seg.the California False Advasing Act, Cal. Bus. & Prof.

Code § 1750t seq.the Kansas Consumer Protection Act, K.S.A. 50-623; and the
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New Jersey Consumer Fraud Act, N.J.S.A. § 56eB<eq.

The Plaintiffs Barker, Baxter, Gaffneyn@Kautz filed their original complaint
against Capital One in state court on 8apder 15, 2009. Capital One removed that
suit to federal court on Septemi®®, 2009 in a case styledBarker v. Capital One
Bank (USA), N.A.Civil Action No. 1:09-CV-2682, N.D. Ga. After removal, the
complaint was amended to add the Pl&molsberry and Lavallie. The Plaintiffs
Mancuso and Roberti filed their complaagainst Capital One on April 2, 2010, in
the United States District Court for the EastDistrict of Virginia in a case styled
Mancuso v. Capital One Bank (USA), N @ivil Action No. 1:10-CV-326, E.D. Va.
The Plaintiff Kolkowski filed her compiat against Capital One on May 10, 2010, in
the United States District Court for the CahDistrict of Calibrnia in a case styled
asKolkowski v. Capital One Bank (USA), N.BV10-3486, C.D. Cal. On June 11,
2010, the cases were consolidated in the multidistrict litigatore: Capital One
Credit Card Interest Rate LitigatiotMDL No. 2171.

In earlier proceedings during this litigation, the Court provided the Plaintiffs
with the opportunity to file a consolidated amended compl&e&Docket Entry [8],

Transcript, July 14, 2010, at 15, 25%26The Court also ruled that the Defendant

! This case was originally pregid over by the Honorable J. Owen
Forrester. On April 1, 2014, the casas transferred to the undersign&deDocket
Entry [129].
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would be permitted to file a dispositive tiam as to certain gl issues (federal
causes of action and breachcohtract) before any matters of class certification or
state consumer proteati laws were addressédn a later conference, however, the
Defendant asked the Court to revisit iechion to put off consideration of state
consumer protection claimisThe Court agreed that itowld consider all federal and
state law claims when the Defendant filed its dispositive métion.

The Defendant filed a motion for summary judgment on August 8, 2011. As
the Court has previously explained, howetbeiefing of this motion was substantially
delayed by discovery disputes betweenph#dies that were eventually referred to
Special Master Jeffrey Bramlett. SpecMabster Bramlett issued a Report and
Recommendation that required disclosureceftain documents. The parties had
previously agreed to accept the ruling af 8pecial Master without further objection.

After the Special Master issued his Reptire parties filed additional briefing
on the Defendant’s motion for summary judgment supplemented by the additional
documents disclose&eehe Plaintiffs’ Supplemental iBf, Docket Entry [115]; the

Plaintiffs’ Updated Response to Defendar8mtement of Material Facts, Docket

2 Id. at 18, 21, 22.
3 SeeTranscript (Rough Draft), June 29, 2011.
4 Id. at 5.
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Entry [124]; the Plaintiff's Updated Statemerfi Material Facts Docket Entry [125];
the Defendant’s Reply Brief, Docket & [127]; and the Defendant’'s Response to
Plaintiffs’ Updated Statement of Maial Facts, Docket Entry [128]he Defendant’s
motion for summary judgment is now fully briefed.

B. Facts

The Defendant is a nanal bank, organized undéhe National Bank Act,
which offers credit cards to consumeGonsumers who hold a Capital One credit
card typically have responded to direct mauternet, or other form of solicitation
from Capital One togply for a credit card. These solicitations offer a wide variety
of terms, including “fixed rate” and “veable rate” credit cards. Generally, after
Capital One approves a credit card applaratit mails out the credit card. Within
several days, Capital One also mailsriees account holder a Customer Agreement

in effect at that timé. Further, in the 2009 time period, the back of Capital One credit

> These updates replace the Plainti&tement of Additional Undisputed
Material Facts, Docket Entry [55]; tRdaintiffs’ Response to Defendant’s Statement
of Material Facts, Docket Entry [56]nd the Defendant’'s Response to Plaintiffs’
Additional Material Facts, Docket Entfy0]. The Court doesot refer to these
documents in its analysis.

6 SeeDocket Entry [56], Exhs. 1 an2l (representative sample of such
solicitations).

! The Plaintiffs object to Defendantisse of the declaration of Brad
Jiulianti, Senior Business Directorrf@apital One Services, LLC, to support this
contention. The Plaintiffs argue there atkers in the corporation more suitable to
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cards stated: “By accepting, signing or using this card, you agree to Capital One’s
present and future rules and regulatichs.”

Capitol One on occasion amends itsstoumer Agreement. The Customer
Agreement in effect during the 2009 tiperiod was the 2005 Customer Agreement.
For those Plaintiffs who had an account prior to 2005, the 2005 Customer Agreement
was mailed to them at the time it went imtidfect. For thos@laintiffs who opened
accounts after 2005, the 2005 Customer Agerdgrwas mailed to them at the time
they opened their accounts. The 2005 Qustr Agreement was not amended until
2010, and that amendment has no impact here.

The 2005 Customer Agreement states that the account holder’s contract with
Capital One consists of the:

Customer Agreement, togetheithvany changes to this Customer

Agreement that we make as prowddeelow, the Security Account (if

applicable), the Security Accousssignment Agreement (if applicable),

Capital One Privacy Notice, any account disclosures provided and

delivered to you prior to or at the time your account opened, including

disclosures pursuant to requirement$mith in Lending Act . . ., as well
as any subsequent notices ofmipas to these documents, and any and

provide such testimony. These statemait$act are in the nature of providing
context. Furthermore, ti@ourt may consider such testimony so long as it could be
reduced to admissible evidence at trighince the Plaintiffs do not dispute the
testimony, but rather its source, theout concludes thamt trial, another
representative of Capital One cowddtify as to these procedures.

8 Seeliulianti Decl., 1 14.
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all documents that include your signature (including any electronic or
digital signature) on any applicatiosales slip or other evidence of
indebtedness on your accodnt.

The 2005 Customer Agreement also contains an “Account Closure and
Suspension of Credit Privileges” clause, which provides:

Account Closure and Suspension of Credit Privilegeg1l) We may,

at any time, with or without cause, with or without advance notice, and
regardless or the existence or non-existence of a default under this
Agreement, cancel the account®. .

The 2005 Customer Agreement contari€hanges in Terms” clause, which
provides:

Changes In TermsWe may add to, removamend or change any part

or provision of this Agreement,d¢tuding the annual percentage rate(s)
and any charges, (including addingw provisions of the same or a
different nature as the existing prowass in this Agreement) at any time.

If we do so, we will give you noticef such amendment or change if
required by Federal law or Virginiaw (to the extent not preempted by
Federal law) unless wead previously notified the customer that the
account would be subject to sucheardment or change without notice.
Notice will be mailed to the last bitlg address indicated in our records
for the account. However, no notice vii# mailed if we previously had
notified you that your account would be subject to such amendment or
change without notice. Changes to the annual percentage rate(s) will
apply to your existing account batanfrom the effective date of the
change, whether or not the accourlahee includes transactions billed

to the account beforedlchange date and whether or not you continue

9 See2005 Customer Agreement, at tdahed to Jiulianti Decl, § 20 &
Exh. A-1).

10 Id. at 2.
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to use the account. Changes to fmed other charges will apply to your
account from the effective date of the chatge.

For the purpose of providing context, withesgethe case will often refer to Changes
in Terms as “CIT.” The 2005 Customer Agment contains a choice of law provision
which states the contract “will be govermaay by Federal law and Virginia law (to
the extent not preempted by Federal lal%).”

In late 2008, Capital One decided itwrease the annual percentage rate
(“APR”) applicable to the accounts of cent@ustomers, including the Plaintiffs, as
part of a 2009 “repricing” program. This program is sometimes referred to as the
2009 CIT, or 2009 Change in Terms. Ohestoccasions, the company referred to it
as “NCR” or noncontractual repricing.The 2009 Change in Terms changed
customers’ purchase interedas, cash interest rates, piyanterest rates, and credit
limits. Over 30 million customers weregfiriced” during the 2009 Change in Terms
which occurred in two phase$he first group of accountgas selected for repricing
in February 2009, the second in May 2009.

The 2009 Change in Terms excluded certain accounts, including:

.

12 Id. California residents received a different version of the 2005 Customer
Agreement, but the California agreemenntained the relevant provisions quoted
above.
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accounts opened less than Ighttms before 2009 Change in

Terms would take effect;

. accounts promised a “Fixed for Life” APR;

. customers who had promises made specifically in their
solicitations that were still enfoeable at the time of the 2009
Change in Terms;

. accounts located in the ngwaktquired Chevy Chase Bank

geographic footprint;

closed accounts;
accounts that had restricted charging privileges;
accounts with spending activities more than $30,000 per year;

. accounts associated with customers who had more than $50,000

in deposits in Capital One banking institutions; and

accounts in Puerto Rito.

As the Plaintiffs note, the implementatiohthese exemptions was not without error.

In the account records for each affected customer, Capital One noted if the
account was designated for repmigiin the 2009 Change in Teriis Attached to
Jiulianti’s declaration are screen shistam each of the Plaintiff's accounts which
show that his/her account was selecteadrfolusion in the 2009 Change in Tertns.

Capital One developed a procedure tadsaotice of the 2009 Change in Terms

13 Seeliulianti Decl., 1 28.
14 Id., | 31.

15 The Plaintiffs “dispute” this fact by stating that Capital One’s account
records do not reflect this for Lavallie, ISleerry, Roberti, Kautz, Mancuso, and
Kolkowski. The only citation for this resnse, however, is the depositions of those
individuals. The depositions contest whether these six individuals ever received
notice of the 2009 Change in Terms, butndd address what might be reflected in
Capital One’s account records for these individuals. Therefore, the Court finds this
statement undisputed.
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to the affected customers. Capital Oneated several different “templates” for the
notices, each of which was assigned a cffié “Offer ID number.” The Offer ID
number corresponded to the specific repriahgnge that would affect that group of
customers.

Capital One contracted with third-partendor R.R. Donnelly to mail the
notices in two batches, one in Februad®)9 and one in May 2009. The notices were
mailed to each customer using the addiebseed in Capital One’s account records.
The envelope containing the notictated: “IMPORTANT INFORMATION
REGARDING YOUR ACCOUNT.” The notice gerally informed customers of the
proposed changes to the annmp@icentage rate, the effee date of these changes,
and the opportunity to decline the changes.

Lisa Gaylor, Principal Production Manager for Capital One Services, LLC,
provided a declaration describing the mailprgcess. Gaylor worked as the “point

person” between Capital One and R.R. Donnelly on the February 2009 nfailing.

16 The Plaintiffs object to portions of Gaylor’s testimony stating that she
could not have personal kntedge of R.R. Donnelly’s mail facility in Green Bay,
Wisconsin because she was abthe mail facility. Tk Court makes no comment on
the viability of such a complaint in the heay context. Rather, the Court notes only
that the Plaintiffs do not dispute the substance of Gaylor’s testimony and there is no
information before the Court thateglCapital One and R.R. Donnelly employees
present at the mail facility would not be available at trial to testify as to the same
substance. Therefore, besauhe Court finds that the testimony could be reduced to
admissible evidence at tridhe Court may consider it now even if it is hearsay.
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R.R. Donnelly’s facilities allow for “in-lineprinting which means that the notice and
envelope are processed on one line elatny the need for another additional
machine or person to “stuff” the envelop€apital One sent an employee to R.R.
Donnelly’s mail facility in Green Bay, Wisconsin to oversee the February and May
2009 mailings. Capital One provided R.R. Ddhyheith an electronic list of those
customers who would be subject to the 2Gb8nge in Terms. When R.R. Donnelly
received Capital One’s list of customéatgrinted the notices and envelopes which
were then sorted by zip codad put on pallets for mailing. A U.S. Postal Service
facility is located within the R.R. @nelly mail facility where the notices were
printed. The notices were placed on paldtgch were then given over to the custody
of the U.S. Postal Service.

Each Change in Terms notice was maiidfirst class mail. The U.S. Postal
Service facility in Wisconsin provided ®.R. Donnelly periodic postal receipts in
February and May 2009 to show tha¢ thumber of notices received by the U.S.
Postal Service matched the number Capitad €muested that R.R. Donnelly print.
For the February 2009 mailing, Capital®intended to send 23,862,852 notices and

R.R. Donnelly’s mailing receipts showati?3,862,852 notices were mailed from the

17

Without specification, the Plaintiftsontend that this portion of Gaylor’'s
declaration differs from her deposition testimy. The Court has reviewed the cited
portion of Gaylor's deposition and does dacern any material inconsistencies.
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Post Office in the AR. Donnelly facility'® For the May 2009 mailing, 11,110,906
notices were printeéand 11,110,906 were mailéd. There was, however, no
reconciliation of individual namesn mailings with names on accoufits.

The notices mailed in February 200¥gaccount holders until April 17, 2009,
to contact Capital One to opt out of theaige in Terms. T&hMay 2009 notices gave
account holders until July 28, 2009, to @witCapital One to opt out of the Change
in Terms. Generally, once those deadlipassed, customers were not permitted to
opt out of the Change in Terms. Howewametimes if a @iomer complained, he
would be permitted to opt out after those deadlfheBhese notices were mailed prior
to August 22, 2009, the effective tdaof the Credit Card Accountability
Responsibility and Disclosure (“Credit CARD”) Act which changed certain disclosure
requirements credit card companies had to make to their consumers.

Jiulianti testified that when an expgtipromise had been made to a customer

concerning how long a “fixed” rate woulast, Capital One intended to exclude them

18 SeeGaylor Supp. Decl. 11 9-22 (attacteddocket Entry [69], Exh. Z).
Gaylor testified that these receipts wpreduced during discovery in this litigation.
SeeGaylor Supp. Decl., 1 9.

19 Id., 11 23-24.
20 SeeGaylor Depo., at 14-15.
2l SeePls.’ Resp., SMUF, 1 46.
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from the 2009 Change in Terrffs.Jiulianti also recogmied that the company had
made an “internal commitment” to keagi customers’ rates at “fixed” for three
years?® This was not an external promismwever, and those customers could be
“repriced” but Capital One attempted to “deél#tye impact of thérepricing” on these
customers?

1. Barker Facts®

22 Seeliulianti Rule 30(b)(6) Depo., at 110-20.
23 Id.
24 Id.

25 Throughout the Defendant’s Statement of Material Undisputed Facts, the

Plaintiffs dispute portions of the testamy of the DefendantBule 30(b)(6) deponent
Brad Jiulianti as not having been maddlmnbasis of personkhowledge. As to the
Plaintiffs’ account records, Jiulianti walihot need to havyeersonal knowledge. In
United States v. Langfoyé47 F.3d 1309 (11Cir. 2011), the defendant argued that
the district court had improperly admitted certain credit card records under the
“business records” hearsay exceptiordétal Rule of Evidence 803(6). The
defendant argued — just as the Plaintiffielao — that the proffered custodial witness
was not sufficient because she did not arsonal knowledge of each of the records.
Id. at 1326.

The Court of Appeals first recountecettbusiness records” exception, which
provides that the following documents are admissible:

A memorandum, report, record, or datempilation, in any form, of acts,

events, conditions, opinions, or diagassmade at or near the time by,

or from information transmitted bg, person with knowledge, if kept in

the course of a regularly conducteasiness activity, and if it was the

regular practice of that busineastivity to make the memorandum,

report, record or data compilaticad| as shown by the testimony of the

custodian or other qualified witness,unless the source of information

or the method or circumstances of preparation indicate lack of
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In 2003, Capital One offered Barker a fixed APR of 0% on balance transfers

until April 2004 and a fixed APR of 9.9% tleafter, as well as a fixed APR of 0% on

trustworthiness.

Id. (quoting Fed. R. Evid. 803(6)). €hcourt then pointed to the advisory
committee’s note for Rule 803(6), as clarified by the 1974 amendment:

It is the understanding of the committee that the use of the phrase

“person with knowledge” is not intended to imply that the party seeking

to introduce the memorandum, repoegord, or data compilation must

be able to produce, or even idi&n the specific individual upon whose

first-hand knowledge the memmd@um, report, record or data

compilation was based. A sufficient foundation for the introduction of

such evidence will be laid if the gig seeking to introduce the evidence

is able to show that it was the reguaactice of the activity to base such

memorandums, reports, records, or data compilations upon a

transmission from a person with knowledge....

Id. at 1326-27 (quoting Fed. R. Evid. 808vessory committee’s note). The court
found the Government had laid a su#fici foundation for the business records
exception where the bank’s custodian testitieat while she di not have personal
knowledge of the contentsf the documents, she had personal knowledge of the
process that was involved in gathering the documents from the ongoing business at
the bank and that the documents weratemporaneously made and held in the
normal course of businestl. at 1327.

Even a step further, the Elewth Circuit has held that it “is not essential that the
offering witness be the recorder or evenckeetain of who recorded the item. Itis
sufficient that the witness lable to identify the recoras authentic and specify that
it was made and preserved inthgular course of businestJhited States v. Atchley
699 F.2d 1055, 1058 (1'1Cir. 1983);see also United States v. Darling96 Fed.
App’x 607, 616 (11 Cir. 2010) (per curiam) (unpublished opinion) (court properly
admitted as business record form automiyiggnerated by bank to flag questionable
transactions and upon which unknowmbkamployees made handwritten notes
during course of their investigation).

Here, Jiulianti testified @t he made the declaration based both on his “personal
knowledge” and his “review dhe relevant records.Seeliulianti Decl., 1 4. The
Court finds this sufficient in light diangford Atchley andDarling.
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purchases through his April 2004 billing period and a fixed APR of 9.9% on
purchases thereafter. Barker accepteddfies and has held this Capital One card
from November 28, 2003 to tg although it has had tvdifferent account numbers.
The 2003 Customer Agreement apparenthoisn the record, but Barker would have
been mailed a 2005 Customer Agreement at some point inf2005.

Barker could not recall whether hepeaded to a specific solicitation in getting
his Capital One credit card in 2003Thus, there is no inforation in the record that
Barker ever received“fixed for life” offer.?® Barker testified that he “understood”
that his rate would remain “fixed” at 7.9%.Barker believed tt Capital One would
“keep [his] rate at that level unless [hadlate[d] the term of the agreement”

The 0% promotional fixed APR for purclessremained in effect until April 8,
2004 when the APR switched to a 9.9% fixate. On July 8, 2005, the APR for
purchases changed to a fixed rate of 14.986April 2007, the default APR changed

to a variable rate of 28.15%. On May2®07, the APR for purases changed to a

20 SeeDSMUF, § 54.

27 SeeDSMUF, 11 51-52.
28 SeeDSMUF, 11 49-50.
2 SeeBarker Depo., at 17.
30 Id. at 66.

T:\ORDERS\10\Capital One BarfdSA), N.A\10-md-2171\mfsj.wpd 14



fixed rate of 7.996"

Barker’s account was part of the 2009%@be in Terms. Capital One mailed
to Barker a notice of the repricing on MBy, 2009. Specifically, the notice informed
Barker that the terms of the account forijchase and balance transfer rate and (2)
cash advance rate, were changmds. further stated that the changes to the “Annual
Percentage Rates (APRs) would be effedtivall billing periods that begin after July
2, 2009.*® For Purchase and Balance Transfer APR:

Your new rate for albalances subject to the Purchase and Balance

Transfer rate is 17.9%. . . . Thisavariable ratejetermined by adding

14.65% to the Prime rate. Please bt this rate does not affect any

special transfer, introductory or promotional rates unless or until they

expire®
The Notice went on to state that “[y]ou adrmoose to decline tltehanges to your rates

and close your account™If you decline, we will close your account on August 2,

31 SeeDSMUF, 1 55. The Plaintiffs deny this statement, but their denial
focuses not on the fact of the rate chadait rather on whether Barker would have
“noticed” these changes or whether heriea any balance on the card at the time
these changes were madgeePls.’ Resp., 1 55. The Cadinds, therefore, that the
Plaintiffs have not provided record eviderioalispute the fact of the rate changes.

32 SeeDef.’s Exh. A-5, at 1.
33 Id. at 2.

34 Id.

35

Id. at 4 (explaining how to decline and close account).
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2009. . .. If you decline, you will be alile pay down your balance at your existing
terms. Please keep in mind that amngactions you make prior to August 2, 2009
will still post to your account®

Barker testified that he received tiigtice, but that he understood the notice
to mean that the increased interest vedeld apply to futurgpurchases and not to
existing balance¥. Barker did not opt out and decline these changes. Barker's
account is scheduled to close when he pays off the remaining b&lance.

Barker testified that when he received the notice, he decided to stop using the
card and just pay off his exisg balance at the old rate.He did not realize that the
higher interest rate had bespplied to his existing batae until he opened his August
2009 account statemefit.He called then to opt-out, but Capital One told him he

could not!* Barker closed the account and is paying off the balance at the higher

36 Id.

37 SeePIs.’ Resp., 1 57, Barker Depo., at 8.
38 SeeDSMUF, 1 61.

% SeeBarker Depo., at 34.
40 Id. at 40.

“ Id. at 40-41.
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rates?? This has increased his monthgyments by approximately $100 per mofith.

2. Baxter Facts

In 2005, Capital One offered Baxter add APR of 0% on purchases through
December 2006 and a variable APR ttedthe London Interbank Offered Rate
(“LIBOR”) on purchases thereafteBaxter did not receive“fixed for life” offer and
understood that he did not haaréixed rate. Baxter alsmuld not identify a specific
solicitation to which he reg®nded, but rather stated that Capital One’s “no hassle”
advertisements convinced him to apply &Capital One credit card. Under Capital
One’s general procedures, after Baxtemmukhis account, he would have been sent
the 2005 Customer Agreement in effect at the time.

The promotional fixed APR rate d% on purchases continued through
December 13, 2006, when theRRor purchases switcheddawariable rate of 9.45%.
From this point until the 2009 Change inriies, Baxter’s rate varied from 4.53% to

9.89%™ In April 2007, the default APR dBaxter’s account changed to a variable

42 Id.
43 Id. at 72-73.

*“  The Plaintiffs attempt to deny thiact by stating “Capital One fails to
properly describe the tie of Mr. Baxter's account to the LIBOBeePIs.” Resp., |
69. This statementis meaningless to thar€and particularly puzzling in light of the
fact that the Plaintiffs, themselves, notedt Baxter’'s interest rate was tied to the
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rate of 28.15%.

Baxter’s Capital One account was partleg 2009 Change in Terms. Baxter
received Notice of the 2009 Change inmhe around February 2, 2009. The Notice
informed Baxter that the terms of the agnot for (1) purchase and balance transfer
rate, (2) cash advance rate, &8jddefault ratewere changin@’. It further stated that
the changes to the “Annual Percentage R&B&s) would be e#ctive for all billing
periods that begin after April 17, 2008.For Purchase and Balance Transfer APR:

A variable rate equal to 15.9%. .. as of January 28, 2009. Your

purchase and balance transfer APR may vary monthly. The rate will be

determined by adding 12.65% to the Prime rate. . . . Please note that this
change impacts balances transfémethe Purchagate, but does NOT

affect any Special Transfer rates.. . . Any introductory or promotional

rates on your account will not increase until they exfiire.

The Notice went on to state that “[y]Jou caimoose to decline this change and close

your account.*® “If you decline, we will closgrour account on May 17, 2009. . . . If

you decline, you will be abk® pay down your balancewtur existing terms. Please

LIBOR. SeePIs.’ Resp., 1 63.
45 SeeDef.’s Exh. A-8, at 1.
46 Id. at 2.

a7

APRS).

48

Id. (noting similar changes in temfior the Cash Advance and Default

Id. at 4 (explaining how to decline and close account).
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keep in mind that any transactions yowkenarior to August 2, 2009 will still post to
your account* Baxter did not decline the Change in Terfhs.
Baxter testified that he did receive matiof the Change ifierms, but believed
that the increased rates would applyyaial purchases made after April 17, 2069.
He did not learn that his interest rdi&d increased on existing balances until he
received his next statement.

3. Gaffney Facts

Gaffney opened his Capital One accoantJuly 14, 199&nd has had his
account since then. Due to the agéhefaccount, only those statements from 2000
forward are available. Gaffney, howevéestified that he could not recall any
particular solicitation that led to hinpply for a Capital One credit card and that he
understood his rate could vary over tithdn his supplemental response to the
Defendant’s interrogatories, Gaffney sthtthat he was “enticed” by several

promotional checks from Capital OneJanuary and March 2009 which caused him

49 Id.

0 SeeDSMUF, 1 74 & Resp.

>L  SeeBaxter Depo., at 33-34.
>2 Id. at 69.

> SeeGaffney Depo., at 35-36.
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to transfer his other credit capdlances to his Capital One accotinin accordance
with Capital One’s practices, Gaffneyould have been mailed a 2005 Customer
Agreement shortly after iterms became effective.

From October 20 to November 12000, the APR for cash advances on
Gaffney’s account was anable rate of 19.9%. On November 20, 2000, the APR
for cash advances on Gaffney’s accothrdnged to a fixed rate of 9.9%.In April
2007, the default rate changedatwariable rate of 28.15%. On August 26, 2007,
the APR for cash advances chantgea variable rate of 22.99%. On September 26,
2007, the APR for cash advances chantgea variable rate of 9.9%.

Gaffney’s account was part of the 2009 Change in Terms. Jiulianti testified that
Gaffney’s account records show thatMay 12, 2009, he wawailed a Notice with

an Offer ID No. 15488' Gaffney’s account recordeflect an address in East

> SeeDSMUF, 1 76.
> SeeDSMUF, 1 79 & Resp.
> SeeDSMUF, 1 80.

T |d.
% |d.
@ |d.
% 1d.

®1 Seeliulianti Decl., § 93 (citing Exh. A-9, at 40).
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Longmeadow, Massachusetts. No. 15488 matches the notice number on the
Defendant’'s Exh. A-11. The Notice states that it is providing information on a
Change in Terms fahe Cash Advance RateBeginning for all billing periods after
July 2, 2009, “[y]Jour new ratéor all balances subject to the Cash Advance rate is
24.9% . . . This is a variable rate, detted by adding 21.65% to the Prime rdte.”
The Notice went on to state that “[y]Jou aaroose to decline this change and close

your account® “If you decline, wewill close your account on August 2, 2009. . . .
If you decline, you will be able to pay dawour balance at your existing terms.
Please keep in mind that any transactions you make prior to August 2, 2009 will still
post to your accounf® Gaffney did not decline the Change in Teffns.

Gaffney testified that he did receive notice of the 2009 Change in Terms, but
with regard to his purchasedbalance transfer rates ofilyHe determined that he

would not use his card for purchases sdidenot feel the need to call and opt &ut.

%2 SeeExh. A-11, at 1.

% |d.at 2.

64 Id. at 4 (explaining how to decline and close account).
65 Id.

% SeeDSMUF, 1 86 & Resp.

7 SeeGaffney Depo., at 37-38, 58.

08 Id. at 29-31.
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Gaffney testified that he did not rece@eaotice concerning an increase in his cash
advance rat&. Gaffney testified that he didlt&€apital One in August when he saw
that the cash advance rate had increased to 24 ld&basked thatis cash advance
rate be lowered and Capital One declined to do so.
4. Kautz Facts

In 2003, Capital One offered Kautz, neé Casanova, a fixed APR of 0% on
balance transfers and purchases thrdwegiOctober 2003 billingeriod and a fixed
APR of 14.9% on balances and transteeseafter (for account ending -2600). Kautz
has had her credit card with Capital Gram May 3, 2003 to date. Capital One
mailed Kautz a 2005 Customer Service Agreement shortly after it took &ffect.

In 2003, Capital One also offered Kaatzredit card with a fixed APR of 0%
on purchases through her February 2004nglperiod and a fixd@APR of 14.9% on
purchases thereafter (for account ending -8899). Kautz has had that card from July

20, 2003 to date. Capital One mailedukaa 2005 Customer Service Agreement

69 Id. at 58.

0 SeeGaffney Depo., at 42.

& Id. at 42-43.

2 Seeliulianti Decl., 11 106-07.
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shortly after it took effect

For account ending -2600, the 0% fixedRAfr purchases lasted until October
20, 2003 when it switched to a 14.9% fixade. On October 20, 2004, the APR for
purchases changed to a fixed rate of 12.9%.

For account ending -8899, the 0% fixedRAfr purchases lasted until October
20, 2003 when it switched to a 12.9% fixeate. On May 24, 2004, the APR for
purchases changed to a fixed rate 828.and on June 24, 2004, the APR for cash
advances changed to a variable rate of 19.99%.

Kautz testified that she understood tGapital One had the authority to change
the interest rate but had she received natit¢ke rate changshe would have closed
the account? She did not think it was right that Capital One doubled her interest rates
because her accounts had been in good stguadid she did not have any late f€es.

Kautz did not retain any of the soliditans upon which she relied when she decided
to apply for credit cards with Capital One.

Both of Kautz's accounts were parttbe 2009 Change in Terms. Jiulianti

testified that for the account ending -26@®otation in the account statement shows

3 Seeliulianti Decl., 9 113-14.

74

SeeKautz Depo., at 25.
7 Id. at 24.
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that a Notice ID No. 15426 was mailed on May 12, 260%or account ending -
8899, a Notice ID No. 15468as mailed on May 12, 2009. Notice ID No. 15426
is attached to the Jiulianti Declaratias Exh. A-14 and Notice ID No. 15468 is Exh.
A-17.8

Notice ID No. 15426 informed Kautz th#te terms of the account for (1)
purchase and balance transfer rate, (2) eatvance rate, and)(8efault rate, were
changing? It further stated that the charsge the “Annual Percentage Rates (APRs)
would be effective for all billing pesis that begin after July 2, 2009.For Purchase
and Balance Transfer APR:

Your new rate . . . is 22.9% . . . i§hs a variable rate, determined by

adding 19.65% to the Prime Rate. Please note that this rate does not

affect any special transfer, introductory or promotional unless they
expire®*

® Seeliulianti Decl., 11 120-21 (citing Exh. A-12, at 40).
7 1d., (citing A-15, at 33).

8 Jiulianti testified that the format of Exhibits A-14 and A-17 that Kautz
received in the mail would be differetitan those presented in the Defendant’s
exhibits but the content was the sans®eliulianti Decl., 121 & n.14.

[ SeeDef.’s Exh. A-14, at 1.

80 1d. at 2.
81 Id. (noting similar changes in terms for the Cash Advance and Default
APRS).
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The Notice went on to state that “[y]Jou camoose to decline this change and close
your account? “If you decline, wewill close your account on August 2, 2009. . . .

If you decline, you will be able to pay dawour balance at your existing terms.
Please keep in mind that any transactions you make prior to August 2, 2009 will still
post to your account®Kautz did not decline the Change in Terths.

Notice ID No. 15468 informed Kautz thiite rates for Purchase and Balance
Transfers and Cash Advances would be charfjinghe new Purchase and Balance
Transfers rate would be anable rate at 17.9% ar@ash Advance rate would also
be variable and at 24.9%.The Notice went on to state that “[yJou can choose to
decline this change and close your accofint:ff you decline, we will close your
account on August 2, 2009. . . . If you biee, you will be able to pay down your
balance at your existing terms. Please keep in mind that any transactions you make

prior to August 2, 2009 will still post to your accoufftKautz did not decline the

8 |d. at 4 (explaining how to decline and close account).

83 Id.

8 SeeDSMUF, 1 129 & Resp.
8 SeeDef.’s Exh. A-17, at 1.
86 Id.

87

Id. at 4 (explaining how to decline and close account).

% 1d,
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Change in Term¥.

Jiulianti testified that these noticesneemailed to the Derby, Kansas address
on Kautz’s account®. Kautz testified that she did not receive notice of the Change
in Terms?* When Kautz learned of the im@rsed rates by looking at her August 2009
statements, she called Capital One to close the acc8unts.

5. Lavallie Facts

Lavallie opened his credit card accowith Capital One on March 6, 1999.
Lavallie did not receive a fixed “fdife” purchase APR offer on his Capital One

credit card accourif. Lavallie could not recall ggifically what advertisement

89 SeeDSMUF, 1 129 & Resp.
% Seeliulianti Decl., 11 123-25.
°1 SeeKautz Depo., at 23, 55.
% Id. at 27, 36, and 66.

93 SeeDSMUF, 1 110.

% SeeDSMUF, 1 107. As with many oththe Plaintiffs, Lavallie attempts
to dispute this fact by stating “[w]hilene catch phrase ‘for Bf was never used,
Captain Lavallie’s account terms were sticht, so long as he did not violate the
terms of his credit card agreement, Capitat @ould continue to honor its end of the
bargain by loaning him money at the previously agreed r&eeResp., 1 107. The
Court cannot discern the legal significancéhig statement in terms of “honor its end
of the bargain.” It certainly does not pige the Defendant’s statement of fact that
Lavallie was not given a “fixed for life” offer on APR for this credit card. Further,
Lavallie does not point tong specific contractual provision which provides that the
terms of the contract will not change so long as he did not violate the terms of the
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induced him to apply for a Capital One creditclant he testified tht his interest rate
was a fixed 9.5% which he considered to be TowLavallie testified that he did not
believe the 2005 Customer Agreement appbddm because Heelieved he had been
“grandfather[ed]” into the tens of the advertisements.Lavallie believed he was a
“for-life customer with a fixed rate’” He felt he had a “hmalshake agreement with
them based on the TV ad$.”Lavallie testified that heid not see any difference
between the terms “low fix and “fixed for life.”®® To him a “fixed rate [] means
that it's not going to change” and “there’s time definition in that. For life for me
means life.*®® He further stated: “I can't tell yatithe ad said fixed for life or if it

just said fixed.**

Due to the age of Lavallie’s account, thrgginal customer agreement sent on

agreement.

% Id., 1 108.

% Seelavallie Depo., at 139.

o Id. at 8, 141.

9 Id. at 146.
% |d. at9.
100 d.
01,
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his account is not availabl®. Capital One did send the Plaintiff the 2005 Customer
Agreement shortly after its effective daté.avallie’s account statements demonstrate
that the APR for purchases was fixed® &% from August 122000, to January 12,
2002 when it switched tofixed rate of 8.9%%* On August 12, 2003, it changed to
a fixed rate of 6.9%; on March 12, 2005 at@ariable rate of 10.65%; on April 12,
2005, to a fixed rate of 7.9%; on March 2007, to a fixed rate of 9.9%; on May 12,
2007, to a variable rate 8f88%; on April 18, 2008 tofaxed rate of 9.9%; and on
June 18, 2008, to a variable rate of 10.1'1%%.

Lavallie’s account was part tiie 2009 Change in Terf8. Jiulianti testified

that Lavallie was mailed notice of the Qiga in Terms to the Hampton, Georgia

102 SeeDSMUF, 1112 & n.5.
103 d., 7 111.
104 d., 7 112.

105 1d. (citing Jiulianti Decl., 11 135-47). hallie attempts to dispute these
facts by stating that the accounts speak femelves and that Jiulianti’s declaration
is hearsay. As the Couras explained above, on a neotfor summary judgment, the
Court may consider hearsayidence that can be reduced to admissible evidence at
trial. The account statements are bussneecords that can be introduced through
Jiulianti. Lavallie dos not dispute the actual facts oé ttate changes. As such, the
Court rejects Lavallie’s attempt to deny this statement of fact.

10 d., 7 113.
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address associated with Lavallie’s accadht.avallie’s account shows that Offer ID
Notice No. 15468 was mailed to him on May 12, 2889.Exhibit A-20 is a
reproduction of Notice No. 15468

Notice ID No. 15468 informed Lavallie thidie rates for Purchase and Balance
Transfers and Cash Advees would be changirid® The new Purchase and Balance
Transfers rate would be anable rate at 17.9% ar@ash Advance rate would also
be variable and at 24.98%. The Notice went on to state that “[yJou can choose to
decline this change and close your accotiitiIf you decline, we will close your
account on August 2, 2009. . . . If you biee, you will be able to pay down your
balance at your existing terms. Please keep in mind that any transactions you make

prior to August 2, 2009 will still post to your accoutt”Lavallie did not decline the

107 Seeliulianti Decl., Y 148-53.
108 SeeDef.’s Exh. A-18, at 35.

199 Sedqliulianti Decl., 1 149. Exhibit A-28 formatted differently than what
Lavallie would have received in the italthough the content is the sam8&ee
Jiulianti Decl., § 149 & n.17.

110 SeeDef.’s Exh. A-20, at 1.
111 Id
112

Id. at 4 (explaining how to decline and close account).

113 Id
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Change in Term§!

Lavallie testified that he did notceive notice of the Change in Terts.He
first noticed the increase in his interesesawhen he opened his statement in August
2009 and noticed that his interest charges and minimum payment had increased by
$100 because his interest rate went up from 7.9% to 17°9%.

6. Solsberry Facts

Solsberry received an offer from Capi@me in 2004 for a 0% APR on balance
transfers through his January 2007 bdliperiod and a variable APR of 10.9%
thereaftet!” Capital One’s records do not reflect any other length of time that
Solsberry’s APRs would remain irffect at the time he opened his accotift.

Solsberry did not receive a fixed “for life” offéf. Solsberry stated that at the time

14 SeeDSMUF, 1 118 & Resp.

115 Seelavallie Depo., at 52, 88, 994, 105, 119, 130, 133, and 206.
116 1d. at 28-29.

117 SeeDSMUF, 1 119.

18 d., 1 120.

119

Id., 1 121. As with many other Plaifi§, Solsberry attempts to dispute
this fact by stating “[w]hile the catch we ‘for life’ was never used, Mr. Solsberry’s
terms were such that, so long as he did not violate the terms of his credit card
agreement, and Capital One did not ceasist or otherwise go bankrupt, Capital
One would continue to honor its endtbk bargain by loaning him money at the
previously agreed rate SeeResp., 1 121. Again, theoGrt cannot discern the legal
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he opened the account, he received “midfipnsolicited emails from Capital One
advertising low and/diixed interest rates:®® Solsberry did not retain any of those
emailst®

Solsberry opened his Capital One aredrd on October 18, 2004 and closed
the account on May 201 There is nothing in the record which shows the
agreement that governed Solsberry’s card when he first opened it, but shortly after its
effective date, Capital One mead the 2005 Customer AgreeméiitSolsberry
testified that under the terms of the 2005mer Agreement, he understood that the

account could be closed and titatterms could be changé&d.

Jiulianti testified as to the contents of Solsberry’s account stateMents.

significance of this statement in terms of “honor its end of the bargain.” The
Plaintiffs’ response does not dispute the Defendant’s statement of fact that Solsberry
was not given a “fixed for life” offer on AR for this credit card. The Plaintiffs’
response does not point taydanguage in an agreemevitich reflected a “bargain”

as described by the Plaintiffs.

120 d., 1 122.
121 Id
22 d., 1 124.

123 1d., 1 125 (citing Jiulianti Decl., 1 163).
124 SeeSolsberry Depo., at 62.

125 As the Court noted above, Solsberry’s objections that the “statements
speak for themselves” is not sufficientla# summary judgment stage to dispute the
Defendant’s statement of fact.
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Solsberry’s account had a variable faben the opening of the account until February
22, 2007-*° The rate variefom 11.23% to 14.95% In April 2007, the default
APR on Solsberry’s account changed to a variable rate of 2825¥%.July 2008,
the APR for purchases changed to a fixed rate of #9%.

Solsberry testified that from March 20@/September 2008e had no balance
on the card because he felt iserest rates were too higld. In August 2008,
Solsberry said he received a telephoat from Capital One saying the company
noticed his card had a zero balance. I8a1y responded that ieought the interest
rates were too highi' Capital One said “if we toottown the interest rate and gave
you a fixed rate for life woulglou put business back with.ué&nd | said if the rate
was correct sure and if tipayment was correct. He said how about 7.9 percent. |

said sold, okay, I'll do a balance transfé&f."Solsberry was sent a letter on August

126 SeeDSMUF, 1 126.

127 Id
128 Id
129 Id

130

SeeSolsberry Depo., at 39.
131 1d. at 40.
132 |d
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12, 2008 memorializing this conversatiGh. The letter states:

Thank you for your recent inquiry into your Capital One account. We
are very pleased we have had the opportunity to show our commitment
to you.

As we discussed we are reducing the far purchases to a fixed rate of
7.9%. Your rate for cash advandss fixed rate of 7.900%% [sit}:

Thus, the offer made by Capital One as described in the August 12, 2008 letter was

for a “fixed” interest rate and there svao use of the term “fixed for lifé®®

When Solsberry got the February 200%64e in Terms notice, he called and

said he wanted to close the account arydgficthe balance at the existing terms even

though he did not think Capital One shouldalbde to change hifixed 7.9% raté*

Solsberry’s account was also paftthe May 2009 Change in Terris.

Jiulianti testified that Solsberry’s accowtatements show that Offer ID Notice No.

15473 was mailed on May 12, 2089. Exhibit A-23 shows the contents of Notice

133

134

135

136

137

138

SeeDef.’s Reply, Docket Entry [69], Exh. X-2.

Id.

Id.

Id. at 43-44.

Id., 1 127.

Seeliulianti Decl., 1 169 (citing Def.’s Exh. A-21, at 35).
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No. 15473'* Notice N0.15473 was sent tthe address on Solsberry’s account in
Kennesaw, Georgid? Notice No. 15473 stated that Capital One was changing the
terms of the account Purchase and Balahemsfer Rate as of the billing cycle
beginning July 2, 200%! The new rate would be variable at 17.986The Notice
went on to state that “[yJou can choose decline this change and close your
account.*3*“If you decline, we will close yousiccount on August 2, 2009. . . . If you
decline, you will be able to pay down ycualance at your existing terms. Please
keep in mind that any transactions youkenarior to August 2, 2009 will still post to
your account** Solsberry did not decline the Change in Telfns.

Solsberry testified that he did n@ceive notice of the May 2009 Change in

Terms!*® Solsberry testified that he didaeive notice of the February 2009 Change

139 SeeDef.’s Exh. A-23. Exhibit A-23 iformatted differently than what
Solsberry would have received in theilnalthough the content is the sam8ee
Jiulianti Decl., 1 169 & n.20.

140 Seeliulianti Decl., 11 169-73.
141 SeeExh. A-23, at 1.

142 Id

143 1d. at 4 (explaining how to decline and close account).
144 Id

145 SeeDSMUF, 1 132 & Resp.

146

SeeSolsberry Depo., at 6.
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in Terms and opted-out of those chantjésSolsberry did close the account then and
would make the remaining payments7a@% until the balance was clearét.He
testified that shortly after he opted-oGgpital One called him teeactivate the card
at the 7.9% fixedate, which he did*® However, Solsberry testified that his rate was
increased from 7.9% to 17.9% beginning with the July 29, 2009 statéthent.

Solsberry made no payments ors lsiccount after November 23, 2069.
Solsberry filed for bankruptcy in April 202 On May 2010, Capital One “charged
off” his account with a balance of $17,043!75.

1. Mancuso Facts

Although Capital One offered a solicitari it contends was the one sent to
Mancuso, that solicitatiohas the name of “Thurston” on it and Mancuso did not

recognize it at her depositiorf. However, at her depibi®n, Mancuso was asked to

147 1d. at 6.
148 Id

149 Id

130 d. at 10.

151 SeeDSMUF, 1 133.

152 1d., 7 134.

153 Id

134 SeeMancuso Depo., at 19.
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look at account statements for her two Capital One credit Earér the account
ending -2324, her statements show thatn January 16 to euary 15, 2003, the
account had a 0% APR on purchases. Séweoaths later, that APR went up to
14.9%™° For the account ending -2336efirst statement was for May 2063. It
also began with a 0% introductoAPR and then rose to 14.998 Mancuso got a
third credit card in 2005 ending in -5888. The rate on that card appears to be
variable starting at 15.15% anddtuating with 12.9% and 4.9%%.

Mancuso testified that she did not belishe ever had a fixed rate with Capital
One!®* Mancuso believed thitshe had good credit, sleeuld request a lower rate
from Capital Oné® But she also understood tiia¢ rate could go higher as wéA.

Mancuso’s account ending@324 opened on Februaty 2003. There is no

15 |d. at 19-27.
1 |d. at 22-23.
7 |d. at 24.
18 |d. at 24-25.
159 |d. at 25.
160 |d. at 26-27.

161 |d. at 31.
182 |q.
163 1d. at 32.
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record of what Customer Agement governed that accotfit. In 2005, a new
Customer Agreement was sent to Manctizo.

Mancuso opened the aamt ending -2336 in 2004 Although there is no
specific record of the solicitation offeredtancuso, as desbed above, the rates on
her statements show a 0% APR introduct@te and then in November 2003, the
APR rose to 14.99%" The 2336 account wapened on May 14, 206%. In 2005,

a new Customer Agreement was sent to Manéiiso.

Mancuso’s account ending -5888 was opkoe June 25, 2005 and there is no
specific document in the record that can be identified as a solicitation offer with
respect to this accoutf. Although he did not point tany specific document in the
record, Jiulianti testified that tleecount had a variable APR of 14.9%As Mancuso

testified in her deposition, she agreedttthe account statements for -5888 showed

164 SeeDSMUF, 1 138-39.

165 Seeliulianti Decl., T 184.

1% SeeDSMUF, 1 140 & Resp.

17 d.

%8 |d., 1143,

169 Seeliulianti Decl., 71 189-90.

170 SeeDSMUF, 11 145, 148 & Resps.
171 Seeliulianti Decl.,  191.
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a variable rate that fluctuatéwm 15.15% to 12.9% and 4.9%.Moreover, the July
2005 billing statement shows a PurchAg® of 15.15% and a Cash Advance APR
of 20.24%""* Because she opened this accau@005, a 2005 Customer Agreement
would have been sent to Mancuso within days after she opened the &étount.
According to her account statements, Mancuso’s cards all had an initial

promotional rate of 0% fixed APR purchas&sFor account ending -2324, the APR
for purchases switched to a 14.9%ed rate as of August 16, 206%3. For account
ending -2336, that switchcourred on November 4, 2083.For accounts ending -
2324 and -2336, the rates changed four mores before the 2009 Change in Terms:
May 16, 2005, to fixed ratef 12.9% (-2324); August 16, 200, a variable rate of
13.28% (-2324); February 16, 2006, toefl rate of 9.9% (-2324); May 16, 2006,

to a fixed rate of 4.99% (-2324); May 2005, to a fixed rate of 12.9% (-2336);

172

SeeMancuso Depo., at 26-27.
173 SeeExh. A-31, at 8-9.
174 Seeliulianti Decl., § 195.

15 SeeDSMUF, 1 152. As the Court noted above, Mancuso’s objections that
the “statements speak for themselves” issuifficient at the summary judgment stage
to dispute the Defendant’s statement of fact.

176 Id
177 Id
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August 4, 2005, to a variable rate of 28% (-2336); March 42006, to a fixed rate
of 9.9% (-2336); April 4, 2006, to a fixed rate of 4.99% (-233%).

On account ending -5888, the APR for puarebs was a variable rate of 14.9%
from June 28 to July 27, 20658. On July 28, 2005, the APR for purchases changed
to a fixed rate of 12.9%; drebruary 28, 2006, to a fixedte of 9.9%, and on March
28, 2006, to a fixed rate of 4.998.

Mancuso’s accounts ending in -2322336, and -5888 were part of the 2009
Change in Term&! Jiulianti testified that Mancuso’s -2324 account statements show
that Offer ID Notice No. 1479%as mailed on February 2, 2089. The same notice
was mailed to account emdj -2336 on February 2, 206%. For account ending -

5888, Offer ID Notice No. 14802 wanailed on February 2, 2069.

178 1d. (citing Jiulianti Decl., 11 196-209).

179 SeeDSMUF, § 153.

180 1d. (citing Jiulianti Decl., 11 210-13).

181 SeeDSMUF,  154.

182 Seeliulianti Decl., 214 (citing Def.’'s Exh. A-24, at 40).
183 Seeliulianti Decl., 214 (citing Def.’'s Exh. A-27, at 41).
184 Seeliulianti Decl., 214 (citing Def.’'s Exh. A-30, at 40).
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Exhibits A-26 and A-29 show ¢hcontents of Notice No. 147%8. Notice No.
14798 was sent to the address on Mao'suaccount in Galloway, New Jersg&§.
Notice No. 14798 stated that Capital Qmas changing the terms of the account
Purchase and Balance Transfer Rate Ghsh Advance Rate and the Default Rite.
The Cash Advance and Default APR woctiéinge beginning with the April 17, 2009
billing period’®® The Purchase and Balance AP maould not change until January
2010 when the introductory billing rate would expfife.The Cash Advance rate
would be a variableate equal to 24.998° The Default Rate wodlbe a variable rate
equal to 29.4%”* The Purchase and Balance APR rate would change to a variable

rate equal to 13.998% The Notice went on to stateatti[y]Jou can choose to decline

185 SeeDef.’s Exhs. A-26 & 29. Exhits A-26, A-29, and A-32 are
formatted differently than what Mancusmuld have received in the mail, although
the content is the sam&eeliulianti Decl., § 215 & n.22.

186 Seeliulianti Decl., Y 215-109.
187 SeeExh. A-26 and A-29, at 1.

1% d. at 3.
189 |d. at 2.
190 d. at 3.
191 Id

192 d. at 2.
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this change andlose your account® “If you decline, we will close your account
on May 17, 2009. . . If you decline, you will be able to pay down your balance at
your existing terms. Please keep in mirat #my transactions you make prior to May
17, 2009 will still post to your account® Mancuso did not decline the Change in
Terms:®

Exhibit A-32 shows the contents of Offer ID Notice No. 1486Rlotice No.
14802 was sent to the address on Mao'suaccount in Galloway, New Jersgy.
Notice No. 14802 stated that Capital One was changing the terms of the account
Purchase and Balance TrandRate and the Default Rat®. The new rate would be
variable at 17.9%° The Default APR would change beginning with the April 17,

2009 billing period® The Purchase and BalanceRARate would not change until

193 1d. at 4 (explaining how to decline and close account).

194 d.

1% SeeDSMUF, 1 159 & Resp.
196 SeeDef.’s Exh. A-32.

197 Seeliulianti Decl., 17 215-19.
9% SeeExh. A-32, at 1.

199 d.

20 d. at 3.
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January 2010 when the introductdijling rate would expiré®* The Default Rate
would be a variableate equal to 29.4%? The Purchase and Balance APR rate
would change to a varibrate equal to 13.998° The Notice went on to state that
“[y]ou can choose to decline thitlange and close your accoufit."If you decline,
we will close your account aday 17, 2009. . . . If youetline, you will be able to
pay down your balance at your existingnte. Please keep in mind that any
transactions you make prior to May 17, 2009 will still post to your accétmt.”
Mancuso did not decline the Change in Tefffs.

Mancuso testified that she neveceived the 2009 Change in TerffisShe
stated she learned of the increases vaheriooked at her statement after the Change
in Terms?®®

8. Roberti Facts

201 d. at 2.
202 4.
203 d. at 2.

204 1d. at 4 (explaining how to decline and close account).

205 Id
206 SeeDSMUF, 1 159 & Resp.
207

Mancuso Depo., at 36.

208 Id
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In 2007, Capital One offered Roberti a variable APR on purchases of prime plus
5.15% or a variable rate of 12.9%. Roberti understood théeer variable rate of
prime plus 5.15% would be “indefinité’® There is no evide® in the record that
Capital One made Roberti a “fixed for life” offéf. Roberti responded to an
interrogatory and stated that she cbulot specifically identify any individual
commercial or advertisement that causedto open a Capit@ne account but does
generally recall the “no hassle” andHat’s in your wallet?” commerciafs?

Atthe time Roberti opened the accour2@®8, she received a folded Customer
Agreement with the card® Roberti agreed that paof that Customer Agreement
stated that Capital One could change anygfahe agreement, including the annual
percentage raté? The Customer Agreement in effect at that time was the 2005
Customer Agreement?

From January 24, 2008 teePember 20, 2008, the varialAPR for Purchases

29 SeeDSMUF, 1 160.
210 SeeRoberti Depo., at 5.

21 SeeDSMUF, 1 162 & Resp.

22 d., 1 163.

213 SeeRoberti Depo., at 64 (ariRoberti Depo. Exh. 4).
214 |d. at 66.

215 Seeliulianti Decl., § 228.
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fluctuated from 10.15% to 12.498. From December 21, 2008 onward, the variable
APR for Purchases remained at 8.4%.

Roberti's account was part of Capital One’'s 2009 Change in
Terms?*® According to Roberti’s account staents, she was mailed Offer ID No.
14818 on February 2, 2069.0ffer ID No. 14818 is reduced as the Defendant’s
Exhibit A-352*° Notice No. 14818 was sent to the address on Roberti’'s account in
Montgomery, Alabam&*Notice No. 14818 stated tHaapital One was changing the
terms of the account Purchase and Begalransfer Rate and the Default Rételhe
new Purchase rate woubé variable at 17.9%° The Purchase and Balance APR rate

would not change until January 2010 white introductory billing rate would

216 SeeDSMUF & Resp., 1 167.

217 |d. As the Court noted above, Robestdbjections that the “statements

speak for themselves” is not sufficientla¢ summary judgment stage to dispute the
Defendant’s statement of fact.

218 Id., 9 168.
219 Geeliulianti Decl., § 231 (citing Def.’s Exh. A-33, at 38).

220 Exhibits A-35 is formatted differgly than what Roberti would have
received in the mail, although the content is the sageJiulianti Decl., 1 231 &
n.26.

221 Seeliulianti Decl., 1Y 232-35.
222 SeeExh. A-35, at 1.
223 Id
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expire?* The Default APR would changedianing with the April 17, 2009 billing
period?*® The Default Rate would bevariable rate equal to 29.4%. The Notice
went on to state that “[yJou can choose decline this change and close your
account.?” “If you decline, we will closgour account on May 17, 2009. . . . If you
decline, you will be able to pay down ydoalance at your existing terms. Please
keep in mind that any transactions yoake prior to May 17, 2009 will still post to
your account?® Roberti did not decline the Change in Teffis.

Roberti testified that she did n@iceive notice of the rate chang&s Because
she was a “paperless” customer, Robedpakestified that she did not see any
messages concerning the expiration of fpotional” rates on her statement, called

“in-statement” notice$* Although Roberti could & downloaded the full paper

224 1d. at 2 (noting that “your existing Purchase rate will be treated as a
promotional Purchase rateathwon’t expire until 2010”).

2% d. at 3.

226 Id

227 |d. at 4 (explaining how to decline and close account).
228 Id

22 SeeDSMUF, 1 174 & Resp.

230 SeeRoberti Depo., at 4, 70.

231 |d. at 27-30.
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statement on-line, she nevelt the need to do s& Roberti did not learn of the
increased interest ratestilher January 2010 billing statemt when she noticed the
increased finance charga her online summary’

0. Kolkowski Facts

In 2005, Kolkowski received a mail Igotation offering “0% Fixed APR on
balance transfers AND purchases until Delsen2006” and a variable APR of 7.99%
on balance transfers and purchases thereéftinlkowski identified the solicitation
during her depositiof®®> There is no evidence in theagord that Kolkowski received
any “fixed for life” offer®

The solicitation to which Kolkowskresponded contained the following
language under “OFFER CONDITIONS":

Arbitration: | understand that th€ustomer Agreement contains an

Arbitration Provision that may limmy legal rights, including my right

to go to court, to have a jury trig@nd to participate in class actions. |

will receive the Capital One Cusher Agreement and am bound by its
terms and all future revisions. Mygreement terms (f@xample, rates

232 |d. at 31-36.

233 |d. at 50.

234 SeeDSMUF,  175.
2% |d.; Def.’'s Exh. A-37.
2% |d., 1177 & Resp.
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and fees) are subject to chariffe.

Shortly after Kolkowski opened her aemt, Capital One would have mailed a 2005
Customer Agreement?

According to the statements from Kowski’s account, the promotional 0%
fixed APR for Purchases ran until DecemB@, 2006, when the APR for purchases
switched to a varidb rate of 9.45%%*° On January 26, 2008, the APR for Purchases
changed to a variable rate of 8.64%.

Kolkowski’'s account was part dtapital One’s 2009 Change in Terffis.
According to Kolkowski’s account statemts, she was mailed Offer ID No. 14805
on February 2, 2009? Offer ID No. 14805 is reproded as the Defendant’s Exhibit

A-412* Notice No. 14805 was sent to the address on Kolkowski’'s account in Arroyo

287 SeeA-37, at 8.
2% SeeDSMUF, T 181 & Resp. (citing Jiulianti Decl., § 245).

239 SeeDSMUF, 1 182. As the Court reat above, Kolkowski's objections
that the “statements speak for themselvesibt sufficient at the summary judgment
stage to dispute the Defendant’s statement of fact.

240 Id
241 SeeDSMUF, 1 183.
242 Seeliulianti Decl., § 253 (citing Def.’s Exh. A-39, at 44).

243 Exhibits A-41 is formatted differaly than what Kolkowski would have
received in the mail, although the content is the saB@e=Jiulianti Decl., § 253 &
n.31.
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Grande, Californid?* Notice No. 14805 stated th@apital One was changing the

terms of the account Purd®mand Balance Transfer Ba€Cash Advance Rate, and

Default Rat&®> The new rates would take efféot all billing periods after April 17,

2009%% The new Purchase rateould be variable at 15.9%’ The Cash Advance

Rate would be variable at 24.9%%.The Default Rate would kevariable rate equal

to 29.4%%**° The Notice went on to state thagJthu can choose to decline this change

and close your account?® “If you decline, we Wl close your account on May 17,

2009. . .. If you decline, you will be alle pay down your balance at your existing

terms. Please keep in mind that anydeartions you make prico May 17, 2009 will

still post to your account® Kolkowski did not decline the Change in Terfifs.

244

245

246

247

248

249

250

251

252

Seeliulianti Decl., 1 254-57.
SeeExh. A-41, at 1.

Id. at 4 (explaining how to decline and close account).
Id.
SeeDSMUF, 1 188 & Resp.
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Kolkowski testified that she did nadeeive notice of the Change in Terfrs.

Kolkowski did not make payment® the account after September 19, 2609.
Capital One closed her account on December 9, 2009Kolkowski filed for
bankruptcy in December 2019.

C. Contentions

The Defendant argues because the Btsrhad the option to decline the
proposed APR changes and because the 2005 Customer Agreement expressly
authorized such changes, the Plaintiffidims for breach of contract and implied
covenant, breach of implied contract, unaoisability of contract, unjust enrichment,
declaratory judgment, California Consuni@gal Remedies Act, California Unfair
Competition Law, California False Adveitig Law, Kansas Consumer Protection
Act, and New Jersey ConsemFraud Act fail. The Defendafurther contends that
because the Truth in Lending Act only regsitieat the issuer mail the notice and not
that it actually be received, the Plaintiffedtice claims under that federal statute also

fail. The Defendant contends that thaiRtiffs’ Truth in Lending claim regarding

253 SeeKolkowski Depo., at 68, 78, and 87.
254 SeeDSMUF, 1 189.

255 Id

26 d., 1 190.
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misleading solicitations is without merit because no reasonable consumer would
believe that any Capital One solicitation prsed a fixed or low rate for as long as
the consumer wanted to borrow. The Defent further argues that the Truth in
Lending Act claim is barred by the one yéanitations period because the Plaintiffs
filed their complaint more than one yester having received their solicitations.

Finally, the Defendant argues that teurt should also grant the Defendant’s
motion for summary judgment on the Plaintiffs’ state law claims because (1) the
Plaintiffs cannot bring an implied cavant claim where express terms of an
agreement grant Capital Ondlarity to take certain action and the Plaintiffs cannot
show damages because theg thee option to decline thewderms, (2) the Plaintiffs’
implied contract and unjust enrichmenaiohs are barred because of the written
agreement that governed the relationshipvben Capital One and the Plaintiffs, (3)
a rate increase authorized by applicalale is not unconscionable, and (4) the
Plaintiffs’ state statutory claims are timer@a and the Plaintiffs have not identified
any deceptive or unfair acts.

The Plaintiffs respond that their breaclhcohtract claim survives because the
Defendant had solicited the Plaffs with promises of “low” or “fixed” rates such that
the Plaintiffs assumed their rates would not@&ase. The Plaintifso argue that the

Defendant violated the covenant of gooihfand fair dealindgpecause the increase
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in interest rates was so far above the mar&its. With respect to this claim, the
Plaintiffs also argue that they could aive simply cancelletheir credit cards and
paid off their existing balances becattsgy never received proper notice of the 2009
Change in Terms. Finally, the Plaintitfentend that the Defendant did not comply
with either the procedural or substaetiequirements of the Truth in Lending Act in
mailing notice of the 2009 Change in Term#s$acustomers. The Plaintiffs contend
that the R.R. Donnelly mailing process we sufficient to assure that each Capital
One customer received notification ofetlChange in Terms.Additionally, the
envelope for the Change in Terms notaes indistinguishable from the other “junk
mail” sent by the Defendant. Furtherlaoking at the language of the notices mailed,
the Plaintiffs argue that it was not clearctsstomers that if they did not decline the
new terms, their existing balees would also be subject to the higher interest rates.
The Plaintiffs also respond that the Defentsamge of the term “fixed” was confusing
because consumers understood this termdan “fixed for life” and not “fixed” as
opposed to “variable.”
ll. Discussion
A.  Preliminary Matters
The parties’ statements of matefeits are wide-ranging and unfocused. The

Court has undertaken to limits its discussioffagts to those thare relevant to the
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causes of action raised by the Plaintiff§here is no doubt that discovery has
demonstrated that the Defendant sent heatslof millions of direct mail solicitations
during the relevant time period. Discovetgo shows that it was an enormous task
for the Defendant to track card holders with terms of their initial offer. When the
Defendant made theedision to change the terms of the credit cards, it was again
difficult for the Defendant to track group$card holders and tailor communications
of the changes to those card holders. il&nhy, discovery reeals that the Defendant
made the decision to change the tewhghe credit card agements in 2009 to
minimize its risk in a difficult economic environment in which credit status fluctuated
wildly. None of these facts on its own,vinever, supports a violation of any of the
causes of action raised by the Plaintiffsrtiéalarly, standing alone, the desire of the
company to reduce the cost of doing bussi@ an uncertain economic environment
Is not wrongful.

The Plaintiffs also attempt to drawtention to their belief that the Defendant
rushed to implement these change®anly 2009, ahead of the August 22, 2009,
effective date of the Credit Card Accoability Responsibility and Disclosure Act of
2009 (“Credit CARD Act”), amending 15 U.S.C. § 1637, which would alter regulatory
requirements on credit card companies and@uain restrictions on “repricing.” The

Plaintiffs’ unfortunate focus on these isshes distracted the parties from providing
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factual support for their positions with resptxthe causes of action alleged in the
Amended Complaint.
The Court has previously addressed this problem when it stated:

The common questions identifiedtile Amended Complaint relate to
(1) Capital One’s representatiorsoat its products; (2) whether Capital
One unilaterally increased annualgartage rates; (3) whether the card
agreement and applicable law allatbat increase; (4) whether Capital
One misrepresented its product; #8d whether a reasonable consumer
would likely have been deceived by Capital One’s representations.
Amended Compl.,  76. The court cannot perceive of any manner in
which any of the issues in this case would be informed by documents
relating to Capital One’s knowledgé impending regulatory changes.
The issues in this caxenter around Capital One’s actions and whether
they complied with applicable Wwa and the parties’ contractual
obligations. Whether Capital One weesstily implementing the allegedly
unlawful scheme to raise intereates because ohpending regulatory
changes is not germane to Plaintiffs’ causes of aétion.

Despite this previous guidance from the Gpthre Plaintiffs have not been able to
center their arguments on their legal causes of action.

Further, the Plaintiffs’ response tlle Defendant’s motion is peppered with
generalities about how the Change inrmig process worked and references to
solicitations and groups of Capital One chotders and decisions made about them.
The focus at this point in the litigationpwever, is whether the individually-named

Plaintiffs can raise these causes of@athgainst the Defendant. If they cannot, the

27 SeeOrder, Docket Entry [93], at 12.
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Court does not even get to any class-wsdeies which might broaden the litigation
beyond what happened to these individualri#is. Unless arguments are tied to the
specific Plaintiffs before the Court, the Court does not address them.

It appears to the Court that the Plaintiffs allege three main problems with the

Defendant’s actions: Capital One (1) didt keep specific promises concerning
interest rates; (2) impose®ry large increases on customers which were outside of
the market range and therefore violativgobd faith and fair dealing; and (3) did not
give proper notice of the 2009 Change inriige. The Plaintiffs have raised the
following causes of action based on these complaints: (I) breach of contract and
implied covenant; (I) Truthn Lending Act, failure tgorovide proper notice; (ll)
breach of implied contradtV) unconscionability of conérct; (V) unjust enrichment;
(V1) Truth in Lending Act, failure to mvide proper notice; (VII) Truth in Lending,
misleading solicitations; (V1) declaratopydgment; (1X) California Consumer Legal
Remedies Act; (X) California UnfaiCompetition Law; (XI) California False
Advertising Law; (XIlI) Kansas Consuwan Protection Act; and (XIII) New Jersey
Consumer Fraud Act.

B.  Breach of Contract

As the Court alluded to in the StatemehFacts, there is some question as to

what version of the Customer Agreemeatious Plaintiffs received at the initial
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opening of their credit cards. But tkeis no dispute that the 2005 Customer
Agreement was in place at the &rof the 2009 Change in Terd&. Furthermore,
during the time of the Change in Terms,lbhek of each of thelaintiffs’ Capital One
credit card read: “By accepting, signing omngsthis card, you agree to Capital One’s
present and future rules and regulatiofis.”

The 2005 Customer Agreement also contains an “Account Closure and
Suspension of Credit Privileges” clause, which provides:

Account Closure and Suspension of Credit Privilegeg1l) We may,

at any time, with or without cause, with or without advance notice, and

regardless or the existence or non-existence of a default under this

Agreement, cancel the account?® .

The 2005 Customer Agreement contarf€hanges in Terms” clause, which
provides:

Changes In TermsWe may add to, removamend or change any part

or provision of this Agreement,dhuding the annual percentage rate(s)

and any charges, (including addingw provisions of the same or a

different nature as the existing prowiss in this Agreement) at any time.
If we do so, we will give you notice of such amendment or change if

28 SeeDSMUF, 1 5. The Plaintiffs attertg to dispute this fact by arguing
that some the Plaintiffs did not notice the changes in their APRs until 2010 and
therefore, the 2010 Customer Agreemenghmibe in play. The Court disagrees.
There is no dispute that the Defendant imposed the Change in Terms in 2009 when
the 2005 Customer Agreement was in effect.

259 Id., T 4.
260 Seeljulianti Decl., § 21.
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required by Federal law ¢firginia law (to the extent not preempted by
Federal law) unless we had previouslytified the customer that the
account would be subject to sucheardment or change without notice.
Notice will be mailed to the last bitlg address indicated in our records
for the account. However, no notice wi# mailed if we previously had
notified you that your account would be subject to such amendment or
change without notice. Changesti® annual percentage rate(s) will
apply to your existing account batanfrom the effective date of the
change, whether or not the accobalance includes transactions billed

to the account before the change date and whether or not you continue
to use the account. Changes to f@ed other charges will apply to your
account from the effective date of the chaffge.

But its terms, the 2005 Customer Agreemegbverned by federal and Virginia law.
The elements of a breach of contractim under Virginia law are: (1) a legally
enforceable obligation of a defendant to aiiff; (2) defendant’s violation of that
obligation; and (3) resulting harm to the plainttf.

The precise source of the Rlaifs’ breach of contract claim is not clear to the
Court. The Plaintiffs point to no parti@lprovision of the 2005 Customer Agreement
they believe the Defendant breached. Th@obably because the clear language of
the 2005 Customer Agreement authorizedi@a®ne to change the interest rates
charged on the card. Moreover, as fredendant points out, the terms of the 2005

Customer Agreement allowed Capital Onedacel the account without any cause or

21 d., 1 22.
262 Seee.q, Filak v. George 267 Va. 612, 619 (2004).
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advance notice regardless of whether theas a default. The Defendant contends it
exercised its rights under this clause by rirfig to the Plaintiffs to close the account

if the Plaintiffs did not like the new interesites and this offer allowed the Plaintiffs

to pay off the existing balance at the exigtterms. If the Platiifs agreed to the
increased interest rates, the Defendaotila offer the Plaintiffs credit at the new
terms. The Court notes that these paléicterms of the 2005 Customer Agreement
are in compliance with Virgia law which authorizes unilateral rate increases so long
as there is notic®® Thus, the Court finds the Plaintiffs have not stated a breach of
contract claim with respect to ttenguage of the 2005 Customer Agreement.

The gravamen of the Pldifis’ complaint appears to be that Capital One made
promises of “low” or “fixed” rates in commeials or other solicitations and therefore
any alteration of interesates is a breach of those initial solicitatiéi3.he Plaintiffs
did generally testify that they weréracted by Capital One’s marketing campaign
which promised “low” interest rates andd’ hassles” cards. The major flaw in this

theory, however, is that the Plaintiffs (ettthan Kolkowski) have not identified any

263 SeeVa. Code Ann. § 6.2-433(A) &B) (permitting banks to increase
rates on existing and future balances after notice to customer).

264 SeeResp., Docket Entry [53], at 19-20.their reply brief, the Plaintiffs
modify this argument by stating thabmehow, the “low” and “fixed” promises
became part of the Customagreement. The Courtrids no legal basis for this
argument.
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specific solicitation to which they responded when seeking their Capital One credit
cards®® As a result, there iso way for the Court or a reasonable jury to determine
whether any actions taken by Capital On@®9 violated any term of the initial
solicitations.

Significantly, even if the Plaintiffs could show the “low” and “fixed”
solicitation to which they responses, thaieach of contract claim would still fail.
Rubio v. Capital One BaifR® relied on by the Plaintiffs, for their Truth in Lending
Act claims, is of no help to them ftneir breach of contract claims becatieio
holds that the initial solicitation by a creddard company cannot form the basis of a
breach of contraatlaim. InRubiq the plaintiff argued that because her solicitation
offered a credit card at a “fixed” APR of 6.99% and that rate was later increased to
15.9%, Capital One breacheddatsntract. The Court regted this argument finding

that the solicitation was not daffer” under any theory ofontract law because the

265 The Plaintiff Kolkowski is the only Platiff who was able to point to the

specific solicitation that caused her to @lit a credit card application with Capital
One. There is no dispute that Kolkowsksolicitation offered a “0% fixed rate APR
on purchases and balance transfersl ubecember 2006” and a variable rate
thereafter. The terms of that solicitati are clear that the 0% rate was for a
promotional period only and thereafter, theeraould be variable. Thus, the Court
finds that no reasonable jury could concltioket Kolkowski was offered a “fixed for
life” rate of 0%.

266 613 F.3d 1195 (9Cir. 2010).
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solicitation could not simply be “acceptely the consumer. Rather, the consumer
had to fill out a credit application forand there were a number of contingencies
under which the application could be reject®d. Thus, the Court found that the
“solicitation and application do nobostitute an enforceable contratt”

For the foregoing reasons, the Court GRANTS the Defendant's motion for
summary judgment as to the Plaintiffs’ breach of contract Addim.

C. Good Faith and Fair Dealing (Virginia)

The Plaintiffs also contend that tbefendant breached the covenant of good
faith and fair dealing implieith every contract under Virginia law. In Virginia, “when
parties to a contract create valid and bmgdights, an impliedovenant of good faith
and fair dealing is inapplicable to thasghts. This is so under either the common

law or the Uniform Commercial Code. . ?’* As the Court found above, the

267 |d. at 1205.

268 |d. AlthoughRubioapplied California law, the basic offer and acceptance

concepts used to analyzestplaintiff's claims there are similar across the common
law of contracts.

2% For the same reason, the Pldfstiargument that Capital One had an

“internal policy” that it would not change“fixed” rate for three years cannot form
the basis of any breach of contract claidmy such “policy” was not an agreement
between consumers and Capital One.

270

Ward's Equipment, Inc. v. New Holland North America,,|864 Va.
379, 385 (1997) (comparing Miclag and Virginia law) See also Charles E. Brauer
Co. v. NationsBank of Virginia, N,A251 Va. 28, 33 (1996) (party cannot breach
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Defendant did not breach the 2005 Customer Agreement with the Plaintiffs and the
Plaintiffs offered no other contract which could have been breached.

This would appear to end the inquoi/good faith and fair dealing; however,
aline of cases has developed owiofjinia Vermiculite, Ltd. v. W.R. Grace & Gd'
which holds that in Virginia, every coattt contains an implied covenant of good
faith and fair dealing whictequires a party to exercise its discretion under a contract
in good faith.See also Enomoto v. Space Adventures, &2d. F. Supp. 2d 443, 450
(E.D. Va. 2009¥"? CitingContractual Good Faitha hornbookyirginia Vermiculite
held that “although the duty of good faith does not prevent a party from exercising its
explicit contractual rights, @arty may not exercise coatitual discretion in bad faith,
even when such discretion is vested solely in that p&rtyThe Court then

distinguishedVard’s EquipmerdéindCharles E. Brauerby stating that they were not

implied covenant of good faithit “did nothing more than exercise its rights provided
in the loan documents and under the applicable law”).

21 156 F.3d 535 (A Cir. 1998) (applying Virginia contract law).

272 SunTrust Mortgage, Inc. v. Unit&laranty Residential Ins. C&06 F.
Supp. 2d 872, 891-95 (E.D. Va. 201d9y’d, 508 Fed. Appx. 243, 252-54"(Lir.
2013), contains a detailed discussion ofdéeelopment of the law of good faith and
fair dealing in Virginia.

73 156 F.3d at 542.
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“inconsistent” with this rulé’* Virginia Vermiculitehas been cited by countless
federal courts, but only three unpublished Virginia decisitns.

The Defendant argues tha&tdause the Plaintiffs were given the choice of either
closing their accounts and paying off the&lance at the existing rate, or accepting
the higher rates, the ChangeTerms could not violate good faith and fair dealing.
The Plaintiffs state that esinchoice would harm consumers and therefore violates the
covenant.

The Court need not dig to the plstphical bottom of Virginia law on the
covenant of good faith andifalealing because evéfirginia Vermiculiteholds that
the covenant cannot bar a paftr “exercising its explit contractual rights.” If a
party has an explicit contractual rightetdecision to exercise the right cannot be
deemed “discretionary” as that term ieds$n good faith and fadealing discussions.

If a party could only exercise an explictintractual right in good faith, then every

contractual right could be read as “discretion&f§ As the Court outlined above, the

274 Id

2> Seee.g, Wachovia Bank, N.A. vaRson Tyler Chevrolet, L.L.(Z3 Va.
Cir. 143 (2007) (while imiped covenant of good faitAnd fair dealing “cannot
contradict unambiguous rights, a ‘party nmay exercise contractual discretion in bad
faith™)).

276 Seee.q, Skillstorm, Inc. v. Electronic Data Sy$66 F. Supp. 2d 610
(E.D. Va. 2009) (refusing to apply good faithdgfair dealing to defendant’s express
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only contract possibly at issue, the 2005t0mer Agreement, explicitly authorizes
the Defendant to change any portioriled Agreement, including annual percentage
rates, at any time. The Court find® tHiscretion granted under the Agreement is
absolute and uncontrolled and therefore even Widginia Vermiculite the Plaintiffs
have not stated a claim for breach o implied covenant of good faith and fair
dealing?”’

D.  Truth in Lending Act — Notice?™®

The Plaintiffs allege thdahey did not receive noticgf the increase in rates at
least 45 days in advance as require@®bgulation Z of the Truth in Lending A%,

The purpose of the Truth in Lending Actt “assure a meaningful disclosure of

right to terminate purchase orders even though contract stated defendant “may”
terminate order for any reason).

27 Inany event, even if the Court weoeconsider the Plaintiffs’ substantive

claim that the Defendd unfairly raised interest rates on the Plaintiffs’ credit cards,
the Court would find that claim without niefor the reasons discussed below in the
Plaintiffs’ Truth in Lending Act claims.

2’8 Because the Court ultimately concludest the Plaintiffs have not stated

a claim for a violation of the Truth in being Act, the Court need not address the
Defendant’s argument that the Plaintiffs’ claims were not made within the one year
statute of limitations period under the Acgeel5 U.S.C. § 1640(e).

2% The “notice” claims are brought only by the Plaintiffs Kautz, Lavallie,

Mancuso, Roberti, and Kkbwski. The remaining the Plaintiffs do not deny they
received notice of the Change in Tera#hough they contest the substantive clarity
of the notice.
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credit terms so that the consumer willdide to compare more readily the various
credit terms available to him and avoid thedoimed use of credit, and to protect the
consumer against inaccurate and urtfiadit billing and credit card practice$°The
Truth in Lending Act, itself, did not spégithe manner in which such notice was to
be given, but the Federal Reserve Baamplemented what is known as “Regulation
Z” to address specific issues of notféke.

At the time Capital One mailed its tmes, Regulation Z required 15 days
advance notic&? Regulation Z provided:

Written notice required. Whenevemyaterm required to be disclosed

under § 226.6 is changed or thguged minimum periodic payment is

increased, the creditor shall maild®liver written notice of the change

to each consumer who may be afégtt The notice shall be mailed to

delivered at least 15 days priorthe effective date of the changé.

Under Regulation Z, the “creditor is onlygrered to establish that it sent the notice,

80 15U.S.C. § 1601(agee also Chase Bank USA, N.A. v. MgG6¢2 U.S.
195 (2011).

281 See generally Household &fit Servs. v. Pfennidgp41 U.S. 232, 238
(2004) (Congress has deleghti® Federal Reserve Board authority to prescribe
regulations effectuating Truth in Lending Act).

82 Seel2 C.F.R. §226.9(c)(1) (2009R€gulation Z now requires a 45 day
advance under the Credit Card AccountablRasponsibility and Disclosure (“Credit
CARD”) Act of 2009.)

283 12 C.F.R. § 226.9(c)(1).
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and need not prove that the comer actually received the notic&”The 2005
Customer Agreement also requiredtio® “if required by Federal law.” The
Agreement stated that notice would be mailed.

As the Court recounted above, Capitak@ontracted with R.R. Donnelly to
process the mailings of theéhange in Terms noticds Capital One customers.
Gaylor testified as to the details ofathprocess including accounting for the total
number of names Capital Oneopided to R.RDonnelly compared with the total
number of mailings R.R. Donlie provided to the UnitedStates Postal Service.
Furthermore, for the five Plaintiffs who ajje lack of notice, as the Court set forth
above, Julianti testified that there is a meldo each of their accounts as to the Change
in Terms “Offer ID” number tat was mailed as well asetliact that the notice was
mailed to the address each Plaintiff haditswith Capital One at the time of the
2009 Change in Terms. The Coumds Gaylor's testimony and Capital One’s
account records are sufficient to meetréguirements of Regulation Z that notice be
sent by the credit card company.

Although the Plaintiffs argue that Gt One did not reconcile individual

names to mail pieces, had never undertakeh aumassive mail notice effort before,

284 Seel National Consumer Law Cent&ruth in Lending8 6.8.4.9 (7 ed.
2010).
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and acknowledged there were errors in the mailing, none of these arguments is
sufficient for the Court to find that Capital One did not “mail” the notices in
accordance with Regulation Z. &Rlaintiffs have cited too requirement in the law
that a perfect or near perfect job be donehe mailings. Gaylor’s testimony is more
than sufficient to show that a process wgslace and tens of millions of notices were
mailed out. Given the high number of magjs, a certain number of returns would be
presumed®

The Plaintiffs also contend th#te 2009 Change in Terms notices were
indistinguishable from other “junk maildffers from Capital One. The Plaintiffs
suggest it might have been more helpfuCapital One put “Your Interest Rate Is
Going Up Unless You Act Nowmessage on the envelofieTo the extent some
mailings were returned as witverable or the Plairffts can imagine a more eye-
catching envelope style, Regtibn Z does not require thidte most perfect form of

notice be provided. Rather, it states that Capital One must send written notice to

85 |In fact, the Plaintiffs’ reference &rrors in the mailing mainly address

the Plaintiffs’ allegations that certain acmts were erroneously placed in the Change
in Terms project in the first place. Thaiot an argument that goes to whether the
mailing procedure for the notice was sufficient.

286 SeeResp., Docket Entry [53], at 27.
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customers. The Court finds it has doné®5o.

E. Truthin Lending Act — Substance

As the Court described above, the Trirt Lending Act and its implementing
Regulation Z govern certain disclosures wehpect to credit card annual percentage
rates (“APRs”Y¥®® Regulation Z designates certaisaosures that must be made to
consumers on credit card solicitations. Issoaust disclose in a tabular form (what
Is known as a “Schumer Box”) the “annuatgentage rate applicable to extensions
of credit under such credit plan” and fé&sOther requirements on the disclosure of
interest rates are listed in the staff comtaey to Regulation Z and require that: (1)
if the rate is temporary, ¢éhsolicitation must disclose thate that will apply after the

temporary rate expires, 12 C.F.R. pt. 226, Supp. I, § 226.5a(b)(1)(5) and (2) any

287 Finally, the Plaintiffs respond thanhder Virginia law, “denial of receipt
creates a question of factie determined by the jurySeeResp., Docket Entry [53],
at 27. But whether notice is sufficient un&egulation Z of the Truth in Lending Act
IS not a question of Virginia lawsege.g, Evans v. Chase Bank USA, N.267 Fed.
App’x. 692 (9" Cir. 2008) (unpublished opinion) (holding that any provision of
Delaware or California law that might “ingendently require disclosure or notice,”
was preempted by federal law).

88 Seel5U.S.C.8§1637(c)(1)(A)i)(1)and 12 C.F.R § 226.5a(b)(1). The Act
recognizes two types of consumer credit transactions: open-end credit and closed-end
credit. See generally Benion v. Bank One, Dayton N.4d F.3d 1056, 1057(Tir.

1998). The credit cards at issuethirs litigation are open-end credit.

29 15 U.S.C. 88 1637(c)(1) (2009), 1632(c) (2009); 12 C.F.R. §
226.5a(a)(2)(i) (2011).
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specific events that triggerate increase without any fadr notice, such as default
rate increase, must be disclosed, 12.R. pt. 226, Supp. I, § 226.5a(b)(1)(7).

The Truth in Lending Act also specifiestlihe information “shall be disclosed
clearly and conspicuously, in accordaneigh regulations of the [Boardf* The
disclosure must be “in a reasonably underdsdle form and readily noticeable to the
consumer ®*

However, the Truth in Lending Act is a “disclosure statute” and “does not
substantively regulate consumer credit bthiea‘requires disclose or certain terms
and conditions of credit before consuntima of a consumer credit transactio”®®

The Eleventh Circuit addressed diossure requirements under the Truth in
Lending Act inVeale v. Citibank.S.B?*® There, mortgage borrowers filed suit

against Citibank alleging th#te bank had violated tiet because it did not provide

20 15U.S.C. § 1632(a) (2009) and 12 C.F.R. § 226.5(a)(1) (2011).
21 12 C.F.R. pt. 226 supp. I, 1 5a(a)(2) cmt. 1.

292 Rendlerv. Corus BanR72 F.3d 992, 996 {Tir. 2001) (quotation and
citation omitted)Szumny v. American Gen. Fid46 F.3d 1065, 1070(Tir. 2001)
(“A creditor’'s substantive rights ardils governed by state law; [TILA] merely
classified those rights for disclosure purposess8e also Hauk v. JP Morgan Chase
Bank USA 552 F.3d 1114, 1121-22"%XCir. 2009) (“We hold that a creditor’s
undisclosed intent to act inconsistent with its disclosurieselevant in determining
the sufficiency of those disclosures under sections 226.5, 226.6, and 226.9 of
Regulation Z.”).

293 85 F.3d 577 (11.Cir. 1996).
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the required material disclosure of (1$2l Federal Express charge in the Finance
Charge and only included it in the Amoufihanced, (2) the Florida Intangible Tax,
and (3) the required number of paymenits.addressing the plaintiffs’ claims, the
court held that “TILA does natquire perfect notice; rather it requires a clear and
conspicuous notice of recision right8* The court found the particular form at issue
“provides sufficient notice that the cumtetransaction may be canceled but that
previous transactions, including previausrtgages, may not be rescinded. Such
meets the requirements of the laff7.”

The Plaintiffs’ primary argument coarning the substance of the 2009 Change
in Terms notice is that customers whal Haxed” interest rates understood the term
“fixed” to mean “never changing” while Cagl One argues that “fixed” in the context
of credit card interest rates means arfgistent” value as opposed to “variable”
interest rates which are tied to LIBOR.

The Plaintiffs rely orRubio v. Capital One Barfk° where the court addressed

the use of the term “fixed” on a direct-ihneredit card solicitation. Based in part on

2% Id. at 580.
2% |Id. at 581.
2% 613 F.3d 1195 (9Cir. 2010).
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regulations not yet in effeét! the court did determine that “fixed” could “reasonably
be interpreted to Ban ‘unchangeable?® The Court findfRubiodistinguishable. As
an initial matter, significantly, the Ninth Euit applies as standard of “absolute
compliance by creditors” witthe Truth in Lending Act and Regulation Z and “even
technical or minor violations of TILA impose liability on the credité®.” The
standard of review in the Eleventh Circuit undealeis far less stringent.
FurthermoreRubiois not applicable in the instant case because none of the
Plaintiffs here (save Kolkowski) hasstlolicitation upon which Heased his decision
to apply for a Capital One credit car@hus, the Court cannot determine whether
those solicitations even used the termétiX without any speciéi deadline. As the
Court noted above, Kolkowski’'s solicitatishowed a specific period of time for the
promotional rate of 0% APR which is whthe new regulation suggests as a means
of clarifying the term “fixed.”

Moreover, based on théalestandard in the Eleventh Circuit, the Court finds

297 Effective July 1, 2010, Regulationkirs the term “fixed” from being
used in the “Schumer Box” to describeamual percentageteaunless the creditor
specifies a period of time for which thdeavill be fixed andwill not increase.See
Rubiq 613 F.3d at 1201.

2% Id. at 1202.

29 SeeRubig 613 F.3d at 1199 (citinglauk v. JP Morgan Chase Bank
USA 552 F.3d 1114, 1118{&ir. 2010) andackson v. GranB890 F.2d 118, 12019
Cir. 1989)).
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there is nothing unclear or inconspicual®ut the terms as used by Capital One in
its solicitation materials. The use oftlherms “fixed” and “low” in solicitation
materials is promotional fiing on the part of the conamy. At most, “low” and
“fixed” means the same rate ggiforward and not the sameegdor life. Some of the
Plaintiffs here testified that they ditbt believe Capital One had the right ever to
change the annual percentage rates (unless the congoiagzd the terms of the
credit card agreement’. The Court finds this is not a reasonable understanding of
the consumer’s rights, particularly whigre 2005 Customer Agement clearly states
that Capital One had the right to “add temove, amend or change any part of
provision of this Agreement, inclutlj the annual percentage ratesf8).In fact, half
of the Plaintiffs here have concededttthey understood Capital One had the right to
change the APR? Given these circumstances, thesinoatural reading of “fixed”
would be “not variable” as a rate based on LIBOR would be.

Finally, the Plaintiffs’ own experience with their credit cards showed that

Capital One did change the rates ondtelit card accounts, sometimes raising the

30 SeeBarker Depo., at 17, 66; Lavallie pe, at 8-9, 14, 15-16, 17, 28, 84,
86, 139, 141, 143; Solsberry Depo.6at and Roberti Depo., at 5.

301 See2005 Customer Agreement, at 2.

302 SeeBaxter Depo., at 37-38; Gaffney p®, at 35-36; Kautz Depo., at 25;
Mancuso Depo., at 31-32.
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rates and sometimes lowering the rates.th&sCourt recounted in the statement of
facts, the account statements for all the Plaintiffs reflect these chidhgdsuis, no
reasonable jury could find it plausible that Biaintiffs did not believe that their rates
could ever change so long as they coatphvith the terms of the credit card. The
Plaintiffs’ rates had increased even before the 2009 Change in Terms.

The Plaintiffs next argue that tl#09 Change in Terms notices mailed to
customers did not comply with the Thuin Lending Act and Regulation Z because
they were not clear and conspicuous inrtheaning. The Plaintiffs contend that the
Change in Terms notices never expldirtbat unless the customer specifically
declined the new terms of the credit cdhd, increased interesdtes would apply to
existing as well as future balances.

The Court disagrees. Although each of the notices mailed to the Plaintiffs
contained slightly different formatting and language depending on which particular

rates would be increasing, each notice ametd a box which had a header of either

303 See alsdocket Entry [48], Brief, Apendix at 48 (table showing pre-
2009 interest ratencreases for all the Plaintiffs savRoberti who haa variable rate
since his account opened in 2008).
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“Rate increases in 2008 or “Changes to therms of your accounf® The notices
also provided that if “you decline, youlibe able to pay down your balance at your
existing term.?® This language leaves no ambiguity that if you do not decline, you
will not be able to pay off youralance at the existing terms. For those who keep their
credit card accounts open, the interest raegaing up on all balances. It simply did
not make sense on a credit card accourgxjpect that therevould be different
percentages for new purchases — as opgosaur existing balance — if you keep the
account oper’

Furthermore, the 2005 Customer Agregiinforms consumers: “Changes to

304 See Docket Entry [48], Attachment 53, Exh. A-29 (Mancuso);
Attachment 58, Exh. A-32 (Mancus@ttachment 63, Exh. A-35 (Roberti).

305 SeeDocket Entry [48], Attachment 9, Exh. A-5 (Barker); Attachment 13,
Exh. A-8 (Baxter); Attachment 19, ExA:11 (Gaffney); Attachment 24, Exh. A-14
(Kautz); Attachment 29, Exh. A-17 (KaytZAttachment 36, Exh. A-20 (Lavallie);
Attachment 41, Exh. A-23 (Solsberryittachment 47, Exh. A-26 (Mancuso);
Attachment 73, Exh. A-41 (Kolkowski).

3% SeeDocket Entry [48], Attachment 9, Exh. A-5 (Barker); Attachment 13,
Exh. A-8 (Baxter); Attachment 19, ExA:-11 (Gaffney); Attachment 24, Exh. A-14
(Kautz); Attachment 29, Exh. A-17 (K&); Attachment 36, Exh. A-20 (Lavallie);
Attachment 41, Exh. A-23 (Solsberryittachment 47, Exh. A-26 (Mancuso);
Attachment 53, Exh. A-29 (Mancuso); Attachment 58, Exh. A-32 (Mancuso);
Attachment 63, Exh. A-35 (Roberti);tiachment 73, Exh. A-41 (Kolkowski).

397 The Court recognizes that such distians may be applicable under the
Credit Card Accountability, Responsibilityn@ Disclosure Act (“the Credit CARD
Act”) but that Act did not become effective until 2010, after the 2009 Change in
Terms.

T:\ORDERS\10\Capital One BarfdSA), N.A\10-md-2171\mfsj.wpd 72



the annual percentage rate(s) will apfayyour existing account balance from the
effective date of the change, whethenotthe account balance includes transactions
billed to the account before the change daie whether or not you continue to use

the account. Changes to fees and other charges will apply to your account from the
effective date of the chang&?® Thus, the Court finds thitis clear in both the terms

of the Plaintiffs’ Customer Agreement atite Change in Terms notices that if the
Plaintiffs did not decline the new interesttes, those ratesould apply to the
Plaintiffs’ existing balance as ofdheffective date of the new rates.

For the foregoing reasons, the Court finds that no reasonable jury could
conclude that the Defendfafailed to provide proper notice under the Truth in
Lending Act and the Court GRANTS thef@rdant’s motion for summary judgment
as to this claim.

For the same reasons, the Court alsddithat no reasonable jury could believe
that the Defendant’s decision to raise ias# rates on credit cards in the 2009 Change
in Terms was “unilateral. The Change in Terms provideonsumers with the choice
(1) to close their account and pay out tleisting balance at the old rates or (2) to
keep their accounts open and be subjeciditpher interest rase Because the Court

has concluded that the Defenmtlgave sufficient procedural and substantive notice of

308 Id
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the 2009 Change in Terms igh offered consumers this choice, the Plaintiffs’
argument that consumers were not permitted to retain the credit card terms they
originally had with Capital One is withomerit. The Plaintiffs had the option of
closing their account and paying off their existing balances at the existing terms
without any increase in rates or keepingrthecount subject to the higher rates. The
fact that the Court has determined thastinchanges were notilateral informs many

of the state law claims raised below.

F.  Implied Contract/Unjust Enrichment

The Plaintiffs’ implied contract and urgt enrichment claias are premised on
their contention that the Defendant had mpdmnises that the consumers’ interest
rates would remain “low” or tked” forever. The Plaintiffstate these theories are in
the alternative to its breachadntract claim. The Defendaartgues that the Plaintiffs’
implied contract and unjust enrichment claims are barred because the relationship
between the Plaintiffs and the Defentlas governed by a written document.

As the Court explained above, under agyeus reading of the Plaintiffs’
breach of contract claim, the Plaintiffimed both that the Defendant violated its
promise of “low” or “fixed” interestrates and the Defendant breached the 2005
Customer Agreement in an yoegified manner. To the extent that the Plaintiffs

premise their implied contract or unjustiehment theory on any actions covered by
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the 2005 Customer Agreement, the Coureagtthat this claim would be barred under
Virginia law by the existence of theritten contract governing the parties’
relationship’®

For any claims that may arise outside the terms of the 2005 Customer
Agreement, the Court notdbat Virginia law recognizes two types of implied
contracts: implied-in-fact and implied-in-lai¥". An implied-in-fact contract “is an
actual contract that was not reduced taingi, but the Court infers the existence of
the contract from the conduct of the parti&s.’An implied-in-law contract (quasi-
contract) “applies only when there is nam actual contract or meeting of the
minds.”®* It is possible that the Plaintiffre attempting to argue that they had an
implied contract with the Plaintiffs to ke@mterest rates “low” and/or “fixed.” The
Court finds this claim fails for the reasodiscussed above. The Plaintiffs cannot

point to anything in the record from whicluay could conclude that use of the terms

309

Seege.g, Royer v. Board of County Sup’rs of Albemarle Couhiy Va.
268, 280 (1940) (“where there is an exprasd enforceable contract in existence
which governs the rights of the partigbe law will not imply a contract in
contravention thereof”).

310 Seee.g, Rosetta Stone Ltd v. Google, 876 F.3d 144, 166 {4Cir.
2012).

311 Id
312 Id
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“fixed” and “low” in solicitation materiad was anything more than promotional
puffing. Nothing in the record shows ttiiw” and “fixed” meart the same rate for
life as opposed to the same rate going fodwairas opposed to a variable LIBOR-tied
rate. Over the course tife time they held their accounts, the Plaintiffs’ own credit
cards rates fluctuated up ashmwn which contradicts any noti that the interest rates
would never change.

To bring an unjust enrichment claim undérginia law, a plaintiff must show:
(1) he conferred a benefih defendant; (2) defendant kmef the benefit and should
reasonably be expected to repay thaimiff; and (3) the defendant accepted or
retained the benefit wibut paying for its valug? The Plaintiffs appear to contend
that the benefit they conferred upon the De#mt is increased financing charges the
Plaintiffs paid to the Defendant afteretmate changes. However, as the Court
explained above, the Defendant offered consumers thesobiailosing their accounts
and keeping their previous interest gten existing balances, or keeping their
accounts and accepting the increased istecharges. Because the Court has
determined that the Defendant providegally adequate notice of the 2009 Change
in Terms, the Plaintiffs were offered tluisoice and the Defendidid not unilaterally

impose financing charges which could forra thasis of an unjust enrichment claim.

313 Seee.g, Schmidtv. Household Finance Cqip76 Va. 108, 116 (2008).
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The Court GRANTS the Defendant’s motion for summary judgment on the
Plaintiffs’ implied contract/unjust enrichment claims.

G. Unconscionability

The Plaintiffs’ unconscionability argumeis premised on the general Change
in Terms provision in the 2005 Customfggreement which allows Capital One to
“add to, remove, amend or change angt pa provision of this agreement:* The
Plaintiffs allege that this provisionusmiconscionable becausaliows the Defendant
to raise interest rates or im@ofees “as high as it deems fit>The Plaintiffs assert
no reasonable party would agree to a @umitwhere there is no provision to cap
interest rate raises. ThBlaintiffs contend that #y may affirmatively raise
“unconscionability” in the context of a declaratory judgment action.

The Defendant responds that “unconsability” is a defense only and may not
be relied upon as an affirmative clairkurthermore, the Defendant contends that
Virginia law specifically authorizes banksraise interests ratéas high as they see
fit” and that market forces prevent criechrd companies from imposing fees so high
they would bankrupt a customer.

Without parsing an affirmative claim vaisan affirmative defense, as a matter

314 See2005 Customer Agreement, at 2.

31> SeeResp., Docket Entry [53], at 32.
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of policy, Virginia refuses t@nforce unconscionable contratfsln Management
Enterprises, Inc. v. Thorncroft Co., Indthe Court defined unconscionability as
follows:

While the jurisdiction undoubtedly existsthe courts to avoid a contract

on the ground that it makes an unanosable bargain, nevertheless an

inequitable and unconscionable bardaas been defined to be “one that

no man in his senses and not under a delusion would make, on the one

hand, and as no fair man would ad¢em the other.” The inequality

must be so gross as to shock the conscighce.

The party asserting unconscionability hass Itairden of proving that the contract is
unconscionable by clear and convincing evidettte.

It would be very difficult to declare a provision in a contract unconscionable
when it does precisely whatasithorized by Virginia law® If an act is “so gross as
to shock the conscience” one might notextpauthorization from the legislature to
commit such an act. BPlaintiffs apparently beliewbat the wording of the Change

in Terms provision is broader than the Virig statute but they fail to explain how.

Thus, looking at the provision in isdi@n, the Court finds that it is not

316 Smyth Brothers v. Beresfqrti28 Va. 137, 170 (1920).

317 243 Va. 469, 473 (1992) (quotiggnyth Brothers v. Beresfort8 Va.
137, 170 (1920)).

318 Seee.qg, Pelfrey v. Pelfrey25 Va. App. 239 (1997).

319

Va. Code Ann. § 6.2-438)-(B) (authorizing bank toaise interest rates
after providing notice to card holders).
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“unconscionable” on its own such that the Court would refuse to enforce it.

Furthermore, as the Court explairszbve, the 2009 Change in Terms did not
just unilaterally raise the interest rait@ consumer account€onsumers were given
the choice of closing their accounts so titaty (and their existing balances) would
not be subject to the increased raté#ile the general Cmage in Terms provision
of the 2005 Customer Agreement migidt have required Capital One to give
consumers this choice, under the view ofl#fnemost favorable to the Plaintiffs, they
can raise an “unconscionability” argument only to the form of asking the Court not to
enforce such a contractual provisioBince the 2009 Change in Terms is not an
enforcement of general provision in tB@05 Customer Agreement, the Plaintiffs’
“unconscionability” argument is misplaced he Court GRANTS the Defendant’s
motion for summary judgment as to unconscionability.

H. State Law Consumer Claimg®

1. California Unfair Competition Law

The Plaintiff Kolkowski brings a eim under several California consumer

320 Because the Court concludes thatPteintiffs’ state law claims do not

have substantive merit, the Court need not consider the Defendant's alterative
arguments that they are preempbgdhe National Bank Act, 12 U.S.C. §8&tlseq,.
and are time barred.
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protection statutes, including [Farnia Unfair Competition Law??* The Unfair
Competition Law prohibits “any unlawful, unfair or fraudulent business act or practice
and unfair, deceptive, untrue or misleading advertisifigThe “fraudulent” theory
requires the Plaintiffs to show that “reasble members of the public are likely to be
deceived” by the business att.

Kolkowski claims that the Defendasbmmitted “unlawful” practices and
“fraudulent acts” because it used the langud@s” or “fixed” leaving consumers
with the impression that credit card interestes would remain low and/or fixed.
Kolkowski also claims that the Defenda&practice was “unfair” because the harm
of the Defendant’s act outweighs its utilitiolkowski argues that her interest rate
was increased by 11%, she was not notifiethe change, and therefore she was not
able to pay off her balance under the erggtierms of her agreement. She declined
other offers of credit to stay with Capital One believing that she would continue to
receive a “low” APR. (Significantly, howevdfolkowski seems to concede that the
“repricing itself” was not “deceptive,” but tleer her issue is with the “manner of

imposition.”)

321 Cal. Bus. & Prof. Code §8 172@0 seq.
322 Id

323 Seee.g, Rubio v. Capital One Banl613 F.3d 1195, 1204 {<Cir.
2010).
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As the Court explained above, Kolkowsk in a different position than the
other Plaintiffs because she is the single Plaintiff would could actually identify the
solicitation that she receiveohd caused her to apply #rcard. In 2005, Kolkowski
received a mail solicitation offering %9 Fixed APR on balance transfers AND
purchases until December 2006” and a variable APR of 7.99% on balance transfers
and purchases thereafter. The languaggisfsolicitation is clear and limits any
“fixed” promotional offers to a specifiperiod of time. Kdtowski cannot point to
anything “unfair,” “unlawful,” or “fraudlent” about her particular offering.
Kolkowski, therefore, cannot carry a clainatthe Defendant’s statements were likely
to cause the public to be deceived.

As to Kolkowski’s claims that the increas her interest ta and failure to be
notified of such changes come within the scope of the Unfair Competition Law, the
Court find that the Defendant’s actions were authorized by another statute and
therefore cannot form the basis of aiel under Unfair Competition Law. Conduct
that is affirmatively authorized by another statute may provide a defendant with a

“safe harbor” against liabilitynder the Unfair Competition La¥* Under Virginia

324 See Cel-Tech Commc’ns, IncLes Angeles Cellular Tel. G®0 Cal.

4™ 163, 83 Cal. Rptr. 2d 548, 973 P.2d 527, 541 (1999) (“Although the unfair
competition law’s scope is sweeping, itis nplimited. . . . When specific legislation
provides a ‘safe harbor,’ plaintiffs mapt use the general unfair competition law to
assault that harbor.”).
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law, the Defendant was permitted to raisergdgéerates. Under the federal Truth in
Lending Act, Defendant provideadequate notice of the 2009 Change in Terms. The
Court GRANTS the Defendant’s motion for summary judgment as to the Plaintiff
Kolkowski's California Unfair Competition Law claim.

2. California False Advertising Law

It is unlawful under California law to “ake or disseminate . . . in any other
manner or means whatever. any statement . . . whichusitrue or misleading, and
which is known, or which by the exercigkreasonable care should be known, to be
untrue or misleading® Kolkowski argues that Capital One’s advertisements were
misleading because they offered “low” oix#d” interest rates when Capital One then
increased Kolkowski's rates “dramaticallAjain, Kolkowski’'s solicitation was quite
clear in the time limits for the promotionateaoffers. Thus, for the same reasons as
given above, Kolkowski cannot succeed on a false advertising claim. The Court
GRANTS the Defendant’s motion for munary judgment as to Kolkowski's
California False Advertising Law claim.

3. California Consumer Legal Remedies Act

The California Consumer Legal Remegigct prohibits “unfair or deceptive

acts or practices” including:

325 Id
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“Representing that goods or services have sponsorship, approval,

characteristics, ingredients, usbenefits, or quantities which they do

not have...”; “Advertising goods or séres with intent not to sell them

as advertised.”; “Representing thattransaction confers or involves

rights, remedies, or obligations wh it does not ha or involve, or

which are prohibited by law.”; “Representing that the subject of a

transaction has been supplied accordance with a previous

representation when it has notand “Inserting an unconscionable

provision in the contract*®

As the Defendant points out, severallifdania courts have held that the
California Consumer Legal Remedigst does not apply to credit card$in Berry,
the court held that the California Camser Legal Remedies Act does not apply to
credit card transactions becasseh transactions do nostdt in the sale or lease of
goods or services to a consunér.

The Plaintiffs ask the Coutt reject the analysis Berry contending that the
plain language of the staéutovers credit cards, citifdavis v. Chase Bank U.S.A,
N.A3?° The Court declines this invitatiorBerry was decided by a California court

applying California law directly on poinDavisaddressed issues of preemption and

did not even consider the holdingBerry that the Consumdregal Remedies Act

326 Cal. Civ. Code § 1770(a).
327

224 (2007).

Seee.g, Berry v. American Express Publishing, lnt47 Cal. App. %

28 g, at 229.
29 650 F. Supp. 2d 1073, 1086 (C.D. Cal. 2009).
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does not apply to credit card transactions.
The Court GRANTS the Defendant’'s motion for summary judgment as to
Kolkowksi's Consumer Legal Remedies Act claim.

4. Kansas Consumer Protection Act

The Kansas Consumer Protection Actesdhat “[n]o supplier shall engage in
any deceptive act or practice in conm&t with a consumer transactioft” The
Plaintiff Kautz states that the Defendant violated this Act because it proffered
solicitations which knowingly represented cheeristics of theredit card that the
card did not have. She also argues thatDefendant failed to provide adequate
notice of the increase in interest rates.

Kautz was not able to identify anyespfic solicitation to which she responded
and therefore she has no basis for makiotaian regarding “fixed” or “low” rates.
Kautz also testified that she understoodeéndant could raidbe interest rates on
her credit card but that it would not beght” for Capital One to raise her interest
rates so long as she was gobd standing” under the credit cdfti So long as Kautz
was not deceived by the terms “low” an&k#d,” she cannot bring a claim under the

Kansas Consumer Protection Act.

3/ K.S.A 56-626(a).
331

SeeKautz Depo., at 25.

T:\ORDERS\10\Capital One BarfldSA), N.A\10-md-2171\mfsj.wpd 84



Kautz stated that she never receiveel2009 Change in Terms notice, so she
cannot argue that any wording in that notAges deceptive. In argvent, even if she
were contending that notice was inaddggquahe Court has found above that the
Defendant satisfied the disslare requirements of theuth in Lending Act, and that
the notices were clear in explaining thatess the consumer closes his account, the
higher rates would apply to existing batas. The Court GRANTS the Defendant’s
motion for summary judgment on Kautz's Kansas Consumer Protection Act claim.

5. New Jersey Consumer Fraud Act

The Plaintiff Mancuso brings clainupder New JerseySonsumer Fraud Act,
N.J. Stat. Ann. 88 56:8-2 seqwhich provides:

The act, use or employment by any person of any unconscionable
commercial practice, deception, fraud, false pretense, false promise,
misrepresentation, or the knowing, concealment, suppression, or
omission of any material fact witimtent that others rely upon such
concealment, suppression or omission, in connection with the sale or
advertisement of any merchandiseeal estate, or with the subsequent
performance of such person as afaréswhether or not any person has

in fact been misled, deceived or dayed thereby, is declared to be an
unlawful practice’®

To state a claim under the New Jersey Comsuraud Act, a plaintiff must show “(1)

unlawful conduct by defendg (2) an ascertainable ldsg plaintiff; and (3) a causal

%2 N.J. Stat. Ann. 56:8-2.
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relationship between the unlawful conduct and the ascertainablé¥oss.”

Again, Mancuso cannot point to any misleading or deceptive representation
made by Capital One because she does nothawegiginal solicitations. Further, she
testified that she understood her credit catd could go loweor higher. Although
Mancuso testified that she did not recaie¢ice of the 2009 Change in Terms, as the
Court has explained abovegtbefendant satisfied the requirements of substantive
and procedural notice under the Truthlianding Act, as well as any general
understanding of whether the increased ratesld apply to existing balances if a
consumer did not close his credit caotount. The Court GRANTS the Defendant’s
motion for summary judgment on MancusNew Jersey Consumer Fraud Act claim.

6. Summary

The Plaintiffs argue that the Defendant should not have been able to undertake
the 2009 Change in Terms plan because: yiglated promises made to the Plaintiffs
that rates would be “low” and “fixed”; (Zhe “enormous” interest rate increases were
outside the market range; (3) the Defendailed to give proper notice; (4) the
Defendant made the changes in an attempivoid the consequences of the Credit

CARD Act which was set to becomeffective shortly after the Defendant

333 Bonnieview Homeowners Ass’n v. Woodmont Bui)d&s F. Supp. 2d
473,504 (D.N.J. 2009) (quotimpsland v. Warnock Dodge, 1n@97 N.J. 543, 964
A.2d 741, 749 (N.J. 2009)).
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implemented the plan; and)(®e Defendant made theartges because it desired to
make more money. The Plaintiffs are umatol show any contractual duty on the part
of the Defendant to keeptes “low” and “fixed.” The Defendant offered consumers
a choice as to whether to keep the creditl carnot. For this reason, the Plaintiffs
cannot argue that the Defendant increasewltdgest rates “outside the market range.”
If consumers did not want to pay intereates that high, they could close their
accounts. The Defendant complied widquirements under federal law in the
substantive and procedural notice it ggaweonsumers. The Credit CARD Act has
no retroactive effect. There is no legarsficance to the possibility that any of the
actions the Defendant took in the 2009 @ in Terms mighhave been barred
under the Credit CARD Act. While the Plaintiffs may have pointed out difficulties
the Defendant had in implementing the 2009u@je in Terms, thelaintiffs have not
been able to link any of this evidamto their particular causes of action.
[ll. Conclusion

The Court GRANTS the Defendant’s tiam for summary judgment [Doc. 48].

The Clerk of the Courtis DIRECTED RISMISS WITH PREJUDICE the Plaintiffs’

Amended Complaint.
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SO ORDERED, this 30 day of September, 2014.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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