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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SELEX COMMUNICATIONS, INC.,
Plaintiff,

V. CIVIL ACTION FILE
NO. 1:09-CV-2927-TWT

GOOGLE INC., et al.,
Defendants.

OPINION AND ORDER

Polonius: What do you read, my lord?

Hamlet: Words, words, words.

William Shakespeare, Hamlet, Act Il, Scene 2.

This is a patent infringement actiorit is before the Court for a Claims
Construction Order regarding the disputeldims in United States Patent No.
6,308,070.

|. Background

Selex Communications, Inc. (“Selgxiolds U.S. Patent No. 6,308,070 (the

“070 Patent”). (Sedoint Appendix (“J.A.”), Ex. 1(the “070 Patent,at 1). The

Patent is entitled “Method and ApparatfsMinimizing Incurred Charges by the

Remote Origination of Telephone Calls.” {l&elex filed the complaint on October
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21, 2009, against Google, Inc. (“Googled)leging that Google was infringing the
‘070 Patent through its “Google Voice” telecommunications service. Doee1].

On February 9, 2010, this Court stayled action pending reexamination of the ‘070
Patent. [Se®oc. 29]. After the reexaminan certificate was issued, the case was
reopened on August 11, 2011. [SPec. 36]. The parties disagree as to the
construction of 15 claim terms in the ‘070 Patent.

[I. Claims Construction Rules

The construction of claims in a patarase is a matter d@w for the Court.

Markman v. Westview Instruments, In817 U.S. 370 (1996). In construing patent

claims, the Court looks first to the intrinsvidence. The intrsic evidence consists
of the patent itself, the claim terms, gpecification (or written description), and the

patent prosecution history, if in evidengdicrosoft Corp. v. Multi-Tech Sys., Inc.

357 F.3d 1340, 1346 (Fed. Cir. 2004Jowever, not all intrinsic evidence is equal.

Digital Biometrics, Ir. v. Identix, Inc,. 149 F.3d 1335, 1344 (Fedir. 1998). First

among intrinsic evidence is the claim langea Pitney Bowes, Inc. v. Hewlett-

Packard Cq.182 F.3d 1298, 1305 (Fed. Cir. 1999) 'bedrock principle” of patent

law is that the claims of the patent aefithe patentee’s inviéan. Phillips v. AWH

Corp, 415 F.3d 1303, 1312 (Fed. G005) (en banc). Thus, the Court’s focus must

“begin and remain centered on the languaigihe claims themselves, for it is that
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language that the patentee ahés use to particularly point out and distinctly claim

the subject matter which the patentee rdgas his invention.”_ Gillette Co. v.

Energizer Holdings, Inc405 F.3d 1367, 1370 (Fedir. 2005) (quotingnteractive

Gift Express, Inc. v. Compuserve In256 F.3d 1323, 1331 (Fed. Cir. 2001)); see also

Markman v. Westview Instruments, Iné2 F.3d 967, 980 (Fed. Cir. 1995) (“The

written description part of the specification itself does not delimit the right to exclude.
That is the function and purpose of claiths When reading claim language, terms
are generally given their ordinary and amsary meaning, which is the meaning that
the term would have to a persof ordinary skill in the a#t the time of the invention.
Phillips, 415 F.3d at 1313-14.

As a result, an objective baseline fromig¥hto begin claims construction is to
determine how a person of ordinary skillthe relevant art would understand the
terms. _Phillips 415 F.3d at 1313. Although “thdaims of the patent, not its

specifications, measure the invention,” Smith v. Sn@94 U.S. 1, 11 (1935), the

person of ordinary skill in the art is deentedead the claim terms in the context of
the entire patent, including the specificatiorihea than solely in the context of the
particular claim in which the disputed term appears. Phidips F.3d at 1313. For

instance, the patentee may act as his ¢exicographer and set forth a special

definition for a claim term. Ildat 1316.
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Claims are part of a “fully integrated writtenstrument” and, therefore, “must be read
in view of the specification, afhich they are a part.”_Phillipg15 F.3d at 1315. In
fact, the specification is “the single bestdgito the meaning of a disputed term” and

is often dispositive._ldgquotingVitronics Corp. v. Conceptronic, In@0 F.3d 1576,

1582 (Fed. Cir. 1996)). “It is therefoentirely appropriate for a court, when
conducting claim construction, to rely hé@gwn the written degiption for guidance

as to the meaning of the claims.” Philligd5 F.3d at 1317. Nextbeless, the Court

must be careful not to read a limitationara claim from the specification. Liebel-

Flarsheim Co. v. Medrad, In58 F.3d 898, 904 (Fed. C2004). In particular, the

Court cannot limit the invention to the specific examples or preferred embodiments

found in the specification. Phillipd15 F.3d at 1323; see aResonate Inc. v. Alteon

Websystems, In¢.338 F.3d 1360, 1364-65 (Fe@ir. 2003) (“[A] particular

embodiment appearing in the written destooip may not be read into a claim when
the claim is broader than the embodiment.lf). addition to the specification, the
prosecution history may be used to detemiirthe patentee limited the scope of the

claims during the patent prosecutiorougwall Techs., Inc. v. Cardinal IG C&4

F.3d 1570, 1576 (Fed. Cir. 1995). The prosecihistory helps to demonstrate how
the patentee and the Patand Trademark Office (“RJ3”) understood the patent.

Phillips, 415 F.3d at 1317. Howevdrgcause the prosecution history represents the
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ongoing negotiations between the PTO andtitentee, rather than a final product,

it is not as useful as the specification for claim construction purposes. Id.
Extrinsic evidence — such as expartlanventor testimony, dictionaries, and

learned treatises — is only considevdaen the claim language remains genuinely

ambiguous after considering all of the pdt® intrinsic evidence._Tegal Corp. V.

Tokyo Electron America, Inc257 F.3d 1331, 1342 (Fed.rC2001). Although less

reliable than the patent and prosecutionanisin determining construction of claim

terms, extrinsic evidence may be usebldip the Court understand the technology or

educate itself about the invention. Phillig45 F.3d at 1317; Vitronics Corf0 F.3d

at 1584. In particular, because techndiationaries collect accepted meanings for
terms in various scientific and technicaélds, they can be useful in claim
construction by providing a better undersgteng of the underlying technology and the
way in which one skilled in the amight use the claim terms. Phillip$1l5 F.3d at
1318. But extrinsic evidence, including dictionary definitions, cannot be used to vary

or contradict the terms of the patent claims. Tegal C2FY. F.3d at 1342; see also

Vitronics Corp, 90 F.3d at 1584 n.6 (courts are fteeonsult dictionaries “so long

as the dictionary definition does not contradict any definition found in or ascertained
by a reading of the patent documents”); Phillgs5 F.3d at 1322-23.

[1l. Discussion
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A. Remote Telephone Call Origination

The patrties’ first dispute concerns ttanstruction of the term “RTCO,” which

is found in asserted independent claints1d? 1232 and 148 of the ‘070 Patent.

Claim 7 reads: A mobile telephone fmse with a telephony network, for use
with a RTCO platform, and faise with a data messagingwerk configured to relay
messages to the RTCO platform, said mobile telephone comprising:

circuitry for connecting said mdb telephone to the telephony network;

an internal data messaging devicedommunicating with the data network;

a user input interface for initiating telephone calls, including for dialing

telephone calls; and

control means for monitoring a telephone number dialed by the user, for

determining if a telephormll should be placed using the RTCO platform, and

responsive to the dialing of certaglephone numbers for transmittinga RTCO
message from the interrdata messaging device tettata network to initiate
an RTCO call from the RTCO platform.

’Claim 14 reads: In a mobile telephoofethe type for use with a telephony
network and having an inmeal data messaging devieed a keypad for dialing a
telephone number, the improvement therein comprising that control means are
provided for monitoring the dialing oftalephone number by a user of the mobile
telephone, and for determng if telephone call should be placed using an RTCO
platform, and further that the interndlta messaging device is operative for
communicating a message to a data mesgawgtwork for relaying the message to
the RTCO platform to complete the cading the RTCO platform without requiring
that the user dial any additional numbers.

®Claim 123 reads: A mobile telephone fise with a telephony network, for use
with an RTCO platform, and for use withdata messaging network configured to
relay messages to the RTCO platfpsaid mobile telephone comprising:

circuitry for connecting said mdb telephone to the telephony network;

an internal data messaging devicedommunicating with the data network;

a user input interface for initialing [sic] telephone calls, including forwarding

telephone calls; and

control means for monitoring a tpleone number dialed by a user, for

determining if a telephone call shouldgdaced using the RTCO platform, and
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RTCO is an acronym for “Remote Telephddall Origination.” Selex and Google
agree that neither “RTCQO” nor “ReneoT elephone Call Origation” were known
terms in the industry before the issuancthef'070 Patent. Selex proposes that the
terms be given what it contends are tpd#in meaning. Thus, it defines RTCO as
“facilitating the initiation of a demand for a voice communication external to the
mobile phone.” (Laster Ded.29). Google contends tHaster, the inventor, acted
as a lexicographer and coined the teibmawing from the specification of the ‘070

Patent, Google proposes that the term RTCO be construed as:

responsive to the dialing of certaielephone numbers for transmitting an
RTCO message from the internal data messagidgvice to the data network

to initiate an RTCO call from the RTCO platform;

wherein said control means is opera for comparing the telephone number
dialed by the user with a look-up talttedetermine if the telephone number
dialed should be placed directly sltould instead be placed using the RTCO
platform.

*Claim 148 reads: In a mobile telephone of the type for use with a telephony
network and having an imeal data messaging deviaaed a keypad for dialing a
telephone number, the improvement therein comprising that control means are
provided for monitoring the dialing oftalephone number, the improvement therein
comprising that control means are prodder monitoring the dialing of a telephone
number by a user of the mobile telephoaed for determimig if a telephone call
should be placed using an RTCO platform, and further that the internal data
messaging device is operative for comnsating a message to a data messaging
network for relaying the message to the RTj@&form to complete the call using the
RTCO platform without requiring that thuser dial any additional numbers, wherein
said control means is operative for conipgthe telephone number dialed by the user
with a look-up table to determine ifehelephone number dialed should be placed
directly or should instead be placed using the RTCO platform.
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a specific callback scheme whereby). ifLresponse to the dialing of a

telephone number by a user of alite telephone, the mobile telephone

sends a data message to a platfof®) that platform places a first

telephone call tdhe mobile telephone number and places a second

telephone call to the dialed tpleone number; and (3) the platform
connects the two telephone calls together.
(‘070 Patent, Col. 2 Il. 45-67).

Selex contends that Google improperljggon the specification instead of the
claim language because Laster did not disavow certain meanings or act as his own
lexicographer in the ‘070 Pate Google, however, contends that the descriptions of
the invention in the abstract and in freferred embodiment, as well as the use of
“RTCO” throughout the claims, necessarily limit the definition of RTCQ. ,(See
e.qg, ‘070 Patent Abstract (“The mobitelephone analyzes each number dialed to
determine whether to utilize the RTCO jdain or to dial normally. If RTCO is
utilized, the mobile telephone transmits sgadaessage with instructions for setting
up the call. The RTCO platform then makke call to the male phone and bridges
this to a second call made to the dialed party.”).

The Court concludes that Google’s couastion is more appropriate. The claim
language itself, which Selex gaorts to rely on, does nogveal a cogent claim term
but rather a made-up term used throughaeittaims. Selex attempts to bolster the

plain language definition it pposes by referring to its expethe inventor under the

‘070 Patent. (Sekaster Decl. § 29 (“From the peesgive of one of ordinary skill in
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the art, Remote Telephone Call Origivatimeans ‘facilitating the initiation of a
demand for voice communication externalti® mobile phone.”)). But expert
testimony is subordinate to the clainmdmage and to the specification during the
claims construction process. Jallips, 415 F.3d at 1317. e, the claim language

and the specification reveal a congisteefinition of “Remote Telephone Call
Origination” which does not require consulting extrinsic evidence. In unasserted
claim 1, the method calls for a relay of thea message to thetdaetwork, followed

by “placing a first call from the RTCO pfatm to the mobile telephone; and placing

a second call from the RTCOgplorm to the number dialed in a manner to connect
the first and second calls to each other07(0 Patent, Col. 9 ll. 5-25). In asserted
claim 7, the apparatus includes contrelans “for transmitting a RTCO message from
the internal data messaging device to thea datwork to initiate an RTCO call from

the RTCO platform.” (IdCol. 9 Il. 41-58). These independent claims are utilizing

a consistent definition of RTCO that more specific tharthe plain meaning
construction proposed by Selex becauged#finition involves the RTCO actually
initiating voice connections. Indeed, the RTCO merely facilitated voice
connections, it would not also be capable of placing two calls and bridging them or
receiving and reacting to data messagbsstead, throughout the claims and the

specification, the term RTCO is referen@a technique or same integral to the
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invention rather than a mere facilitation of a voice connection., €Se070 Patent
Title, Abstract, Col. 2 Il. 45-52, Col. 3 5-39, Col. 4 Il. 1-14Col. 9 ll. 42-58); see

Rexnord Corp. v. Laitram Cor®274 F.3d 1336, 1342 (FedrC2001) (“a claim term

should be construed considignwith its appearance in other places in the same claim
or in other claims of the same patent.Accordingly, the Court construes the term
“Remote Telephone Call Origination” asffzethod or apparatus whereby a remote
location is utilized to origiate a call to the mobile tgdbone that initiated a call and
to originate a call to a desired destinatsom then to connect the two calls in order
to achieve cost savings due téfeling long distance telephone rates.”

This definition is consistent with the state of the prior art in 1999, when the
Patent was issued. The specificatioroggtzes that callback schemes existed before
the Patent was applied fon February 4, 1999. S&¥0 Patent Cols. 1-2 |l. 35-43
(“Callback services have the potentialsalving up to 50% or me on international
long distance calls. However, known callbaskvices have been difficult for a
customer to use. ... What is needed tisem method and apparatus that allows the
customer to enjoy the cost-savings anddiies of a callback service without the
difficult and time-consuming effort neededinditiate a callback session. It is to the
provision of such a method and apparatus that the present invention is primarily

directed.”);_id.Col. 4, Il. 1-14 (“Thus, the user never has to first dial a callback
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platform and then call his d@sation number. This is muammpler, easier to use, and
faster than known callback schemes.”}thAugh the specification language is not the
ultimate guidepost for construing claim langeathe Patent must indicate how the
invention is distinct from prior art. “Thstatutory requirement of particularity and
distinctness in claims is met only when dth@ms clearly distinguish what is claimed
from what went before in the art and clgarircumscribe what is foreclosed from

future enterprise.”_Datamizel C v. Plumtree Software, Inc417 F.3d 1342, 1347

(Fed. Cir. 2005) (quoting Unite@arbon Co. v. Binney & Smith Cd317 U.S. 228,

236 (1942) (internal alterations omitted)).relghe claims themselves do not indicate
how the RTCO scheme is distinct from gmor art, so the Court must rely on the
distinction provided in the specificatioccording to the specification, the RTCO
is an improvement on existing callback schemes., gg'070 Patent Abstract; id.
Cols. 1-2 Il. 35-43; Col. 4 Il. 1-14). The above construction of RTCO thus
incorporates the state oftprior art. Selex has ndentified any technology existing
at the time which would support the broadenstruction of RTCO which it proposes,
l.e., without a callback component.

There are three disputed claim tersiemming from the definition of RTCO

which can be clarified using the construiedinition of RTCO and the plain meaning
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of the terms “platform,” “message,” and “cail.Based on its usagethe claims, the
RTCO platform is “hardware and softwanea remote location that is programmed
to originate calls to a mobile telephoard to a desired destination.” The term
“RTCO” message must bewrstrued as “a data messagat by a mobile telephone

to the RTCO platform containg information and instructions for the RTCO platform
to originate calls to the mab telephone and to the destiloa in order to achieve cost
savings.” Likewise, the final disputed term with respect to RTCO follows the plain
meaning. An “RTCO call” refers to ‘@ice connection involving the RTCO method
or apparatus.”

B. The ‘070 Patent’s Means-Plus-Function Claims

The parties dispute the constructiorttoke broad means-plus-function claims
and five narrower meansyd-function claims. Means-plus-function claim limitations

must satisfy the requiremerds35 U.S.C. § 112 6. Nod&ys., Inc. v. Intuit Ing.

675 F.3d 1302, 1311 (Fed. C012) (citing S3 Inc. v. nVIDIA Corp259 F.3d 1364,

1367 (Fed. Cir. 2001)). There are two steps in construing a means-plus-function
claim. “First, the court must determinettlaimed function. Second, the court must

identify the corresponding structure in the written description of the patent that

The term “RTCO Platform” appears iraghs 7, 14, 123,ral 148. The terms
“RTCO Message” and “RTCO Call” appear in claims 7 and 123.
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performs the function.”_Idciting Applied Med. Res. Corp. United States Surgical

Corp, 448 F.3d 1324, 1332 (Fed.rC2006) (internal quotation marks omitted). “A
structure disclosed in the specification kifies as ‘corresponding structure’ if the
specification or the prosecution history ‘clednhks or associates that structure to the

function recited in the claim.”_ld.(quoting B. Braun Meé. Inc. v. Abbott

Laboratories 124 F.3d 1419, 1424 (Fed. Cir. 1997)h patents such as the ‘070
Patent, where the means-plus-functioresianplemented by a agputer, the Federal
Circuit requires “that the structure discldse the specification be more than simply
a general purpose computer or microprocessor.”aidl312 (quoting Aristocrat

Techs. Austl. Pty Ltd. v. International Game Te&21 F.3d 1328, 1333 (Fed. Cir.

2008)). The specification must “disclose an algorithm for performing the claimed

function.” 1d. (quoting_Net MoneyIN, Inc. v. VeriSign, IncG45 F.3d 1359, 1367

(Fed. Cir. 2008)). “Simply disclosing #ware, [] without providing some detall

about the means to accomplishftlection, is not enough.”_Idquoting Finisar Corp.

v. DirectTV Grp., Inc.523 F.3d 1323, 1340 (Fed. Cir. 2008However, the accused

infringer must show by clear and convincingdance that a claim term is indefinite.

Halliburton Energy Servs. v. M-I LL(514 F.3d 1244, 1249 (Fed. Cir. 2008).

1. Control Means for Monitoring Telephone Number Dialed by a
User
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The parties dispute the construction of “control means for monitoring a
telephone number dialed by a ustiThe parties agree this is a means-plus-function
clause governed by 35 U.S.C. § 112 6. Ge®oghtends that the specification of the
‘070 Patent does not discloséfficient information for a person having ordinary skill
in the art to determine the corresponding structure for the “monitoring” function.
Selex argues that the specification dossldse the correspomdj structure for the
monitoring function and that monitoringgimumber dialed by the user of a cell phone
is such a widespread function that oalyninimal amount of structure needs to be

disclosed.

®This claim language appears in claimd1, 14, 18, 445, 123, 132, 148, and
157.

The parties dispute the proper definition of a person having ordinary skill in
the art for the ‘070 Patent. Selex propoes the relevant person having ordinary
skill in the art is “someone with a bacbelof electrical engineering or computer
science or equivalent, and three five years of experience in mobile
telecommunications, particularly in caljsialing and the various methods of enabling
or enacting call control.”_(Setelex Response Ex. A  6). Google proposes “a person
with a bachelor's degree in electricahgineering (or electrical and computer
engineering) and at least three yeafexperience with wireless communication
systems.” (Madisetti Decl.  20). Becatise term “mobile telecommunications” is
narrower and encompasses the somastn and educatn necessary for
understanding the mobile appiusin the ‘070 Patent, éhCourt will adopt Selex’s
definition of a person having ordhry skill in the art._SeBaiichi Sankyo Co., Ltd.

v. Apotex, Inc, 501 F.3d 1254, 1256 (Fed. Cir. 2007) (discussing factors to consider
when defining a person of ordinary skill in the art).
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According to Selex, the algorithm faught in Figure 2 (boxes 31 and 32),
column 5, lines 39-47, and through the epéaof using the SIM Toolkit Application
described at column 8, lines 19-23. Tdeksclosures are insufficient to teach an
algorithm for the claimed function. Box8% and 32 of Figure 2 are simply boxes that
state “capture # dialed” and “evaluate telephone number dialed.” These are “black
boxes” that simply restate the function ad insufficient to disclose an algorithm.

SeeePlus, Inc. v. Lawson Software, In€¢00 F.3d 509, 518 (Fe@ir. 2012) (noting

that, within a figure, the ‘lack box” that representete purchase-order-generation
function by simply stating “purchase ordeugl not describe corresponding structure
for the purchase-order-generation functiohfie discussion of Figure 2 in column 5
merely walks through the figuand provides no additional detail.

Selex’s expert also asserts thabgmamming SIM cards using the Toolkit
Application was a well-known technique ag¢tfme of the invention and that a person
of ordinary skill in the art would be ableuse the Toolkit to complete the monitoring

function. (Sed.aster Decl. § 51; Laster Dep. at 117, ll. 6-11Fhe specification

8Laster, in his declaration and deposition, points to the Global System for
Mobile Communications (GSM) manual at sees 4.5 and 9 as further structure to
correspond with the monitoring function. (Sesster Dep. Ex. 1, at 12, 50). These
section numbers were not listed in thegfication. And, mee importantly, the
sections just describ@ather method for performing the monitoring function. When
there are multiple methods for completemgomputer function, the specification is
required to identify a specific method. S&mah Sys., Inc. v. Intuit Inc675 F.3d
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discusses the SIM Toolkit Application atIC8, lines 19-23. Sex argues that the
disclosure of the SIM Toolkit Application structure is analogous to the disclosure of

the “DDE Protocol” in AllVoice Compting PCL v. Nuance Communications, Inc.

504 F.3d 1236 (Fed. Cir. 2007), which theud there construed as definite. In
AllVoice, the invention at issue was a speestegnition interface that allowed users

to utilize speech-recognition software with a variety of end-user applications on a
personal computer. The claim at isgwevided “output means for outputting the
recognised words into at least any on¢hef plurality of different computer-related
applications to allow processing of ttexognised words as input text.” at.1238.

The corresponding structure for the meanssglunction clause in the specification
referred to a flow chartral stated: “The speech recdggn interface application 12
receives the recognised word at the heathefalternative list shown in FIG. 3 and
outputs the word using the dynamic datelenge (“DDE”) protocol in the Windows
operating system.”_ldat 1241. This language waupported by expert testimony
stating that a “skilled artisan reading tpecification would recognize that numerous
applications support the DDE transfer protocol and that preparing the software

instruction to transfer recognized words ... would be a trivial matter well within the

1302, 1317 (Fed. Cir. 2012) (citing Blackboabd4 F.3d at 1385) (“That various
methods might exist to perform a functiofpisecisely why’ the disclosure of specific
programming is required.”).
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reach of a person of ordinary skill in the art.” &11242. The court concluded the
reference to DDE was a corresponding ctice to the “output means” claim
sufficient to avoid indefiniteness. _Id.

Here, the specification is much lepsecise in describing the structure
corresponding to the monitoring function. Indeed, it describes none. In discussing
the flow chart that restates the functitime specification of the ‘070 Patent does not
direct the use of the SIM Toolkit Applitan. With respect to boxes 31 and 32 of
Figure 2, which Selex cites as corresponding structure, the specification states:

The process 30 [the entirety of Figu2] includes an initial step 31 of

capturing a telephone number dialed by the user of the mobile telephone

10. Next, in steB2 the captured telephone number is evaluated to

determine if it would béetter to allow the number to be dialed directly

or to employ an RTCO platform to dial the telephone number.

(‘070 Patent Col. 5 1. 42-48). As notadbove, boxes 31 and Bzerely restate the
function they represent and do not dd@nge structure. Unlike in AllVoicewvhere the
specification directed the use of the Dpitocol when disgssing the associated
figure, the ‘070 Patent specification does distuss the SIM Toolkit Application in
relation to Figure 2 but rather later in thgecification and in a general sense. The
patent states: “As those skilled in thecam appreciate, RTC€an be used by a GSM

mobile phone with the SIM card (a Subscrilgmtify Module) serving as the control

module and a SIM Toolkit Application oworising the software in the control
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module.” (‘070 Patent Col. 8 Il. 19-26Although one with ordinary skill in the art
could use the SIM Toolkit Application execute the function, the invention does not
mandate the use of the SIM Toolkit as thvention mandated the use of the “DDE
protocol” in AllVoice. Instead, the ‘070 Patent offehne SIM Toolkit Application as
one of several methods for ingphenting the RTCO scheme. (S@e0 Patent Col.

8 Il. 27-43 (noting that 1S-41 mobile phore$?C connected to landline phones could
implement the RTCO scheme)). Howeuvara means-plus-function claim, the fact

“[t]hat various methods might exist to ni@m a function is ‘precisely why’ the

disclosure of specific programming is reqa.” Noah Sys., Inc. v. Intuit INc675
F.3d 1302, 1317 (Fed. CiR012) (citing_Blackboard574 F.3d at 1385) (“The
disclosure must identify the method for performing the function, whether or not a
skilled artisan might otherwise be ableggtean such a method from other sources or
from his own understanding.”). Accordingly, AllVoidees not assist Selex because
the specification in the patent at issue_in AllVodisclosed a precise structure for
executing the claimed function whereas 0e0 Patent broadlyliscloses several
structures that could support the clainfigalction but does not siclose the required
specific algorithm.

Selex further argues that the disclasof general corresponding structure is

sufficient because all cell phones necesséuwdlye a monitoring function in order to
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complete calls over a telephony netwoiBut, as noted, in a means-plus-function
claim, “the disclosure must identify tiheethod for performing the function, whether
or not a skilled artisan miglitherwise be able to glean such a method from other
sources or from his own understanding.” N&&fb F.3d at 1317 (citing Blackboard
574 F.3d at 1385) (internalterations omitted). Even though Selex argues that the
function of monitoring the number dialed omabile is so widespread that a person
having ordinary skill in the art could cha@iom a number of methods to achieve the
desired function, the factt]pat various methods might exist to perform a function is
‘precisely why’ the disclosure adpecific programming is required.”__Idciting
Blackboard 574 F.3d at 1385). Accordingly, Seke“efforts to find structure ... in
the common ken of a skilled [mobile teleasmunications] artisan does not allow it to
avoid providing the specificity as siructure required by 8 112 1 6.”_duoting
Blackboard574 F.3d at 1385) (internal altets omitted). Because the ‘070 Patent
does not disclose specific corresponding structure in the specification for a person
having ordinary skill in the art to deteime the specific algorithm by which the dialed
number is monitored, the claim langudgentrol means for monitoring a telephone

number dialed by a user” is indefinite.
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2. Control Means for transmitting [or communicating] a RTCO
message from the internal dat@essaging device to the data
network to initiate an RTCO call from the RTCO platférm

The parties agree thatislclaim term is a means-plus-function claim under §
112 7 6. Google argues that the “commutimgg function is indefinite because the
‘070 Patent does not disclose a sufficegbrithm for a person having ordinary skill
in the art to ascertain the preferrath¢tion. Selex argudbe specification does
disclose specific structure via the algiom described in box 12 of Figure 1, box 36
in Figure 2, and the specification text aluron 8, lines 19-43. Further, Selex argues,
the specification provides exampleseferal phones with ttamessaging capability
that could be programmed to carry out the transmitting function. ‘036dPatent,
Col. 8 Il. 23-34). According to Selex,ebe disclosures are sufficient for a person
having ordinary skill in the art to understahe structure the ‘070 Patent teaches for
the function.

Selex’s arguments fail for the sameasons they fail with respect to the

“monitoring” means-plus-function claim. First, the control module in Figure 1 and

® This claim language comes from indagent claims 7, 1234, and 148. In
claims 7 and 123 the passages state “control means... for transmitting a RTCO
message from the internal data messagimcdedo the data network to initiate an
RTCO call from the RTCO plagrm.” (‘070 Patent, Col. 9 1. 42-58). In claims 14
and 148 the passages staterittol means... for communicating a message to the
RTCO platform to complete the call ngithe RTCO platform.” (‘070 Patent, Col.
10 1I. 17-28).
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box 36 in Figure 2 do not disclose structure. In Figure 1, box 12 simply states
“control module.” And in Figure 2, box 36msply states “pass tlamessage to data
messaging network.” As with the “monitorinfyinction, the disclosures of structure
that simply restate the function do not establish structureeBles 700 F.3d at 518
(noting that, within a figure, the “bladiox” that represented the purchase-order-
generation function by simply statinfpurchase orders” did not describe
corresponding structure for the purchase-order-generation function). Second, even
when there are multiple known methods famrgimg out a function, the fact “[t]hat
various methods might exist to perform a function is ‘precisely why’ the disclosure
of specific programming is required.” Ng&v5 F.3d at 1317 (citing BlackboaB&¥ 4

F.3d at 1385) (internal alterations omitted); ePld®0 F.3d at 519 (“The
indefiniteness inquiry is concerned wivhether the bounds of the invention are
sufficiently demarcated, not with whether asfeordinary skill in the art may find a

way to practice the invention.”). Theespfication’s failure to identify a specific
algorithm to serve as corresponding structure to carry out the communicating or
transmitting function renders the “cormmicating” claim term indefinite.

3. Control means for determinirf@g telephone call should be placed
using the RTCO platfort

°This claim language appears in terms 7, 14, 123, and 148.
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The parties agree that this claim taem@ means-plus-fution. Selex argues
that the corresponding structure is foundcontrol module 12 of Figure 1, the
algorithm relayed in Figure 2, box 33, ané tkxt found in column 6, lines 39-55.
Selex further states that the structure includes the “look-up table,” which illustrates
how the function can analyze a set listnoimbers to determine whether the call
should be placed using the RTCO platform. (&6 Patent, Col. 6 ll. 42-45 (“This
decision making can be carried out in the context of look-up tables which are used to
store logical values from which it can deduced whether the call involves high
charges.”)).

Google argues that the ‘070 Patent teaches a more limited structure. Google
states that the only algorithm disclosed is the three-tiered cost-based logic found in
Figure 3 and at column 6, lines 14-45. isTHisclosed structure directs the control
module to determine if a call should laced using the RTCO scheme by assessing
(1) whether higher long distance chargpglg; (2) whether higher roaming charges
apply; and then (3) whether higher local desrapply. (‘070 Patg, Fig. 3). Google
argues that the look-up table disclosetiésonly implementation of the algorithm for
the “determining” function.

Here, the three-tiered logic in Figur@l@®ng with the look-up table is the only

algorithm disclosed in the ‘070 Patemis corresponding structure for the
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“determining” function. As noted aboy#he control module described in box 12 of
Figure 1 is only a black box that restmtthe described function and cannot be
considered corresponding structure. 8Bkis 700 F.3d at 518 (noting that, within

a figure, the “black box” that represedtine purchase-order-generation function by
simply stating “purchase orders” did ndéscribe corresponding structure for the
purchase-order-generation function). Tmdy adequate structure disclosed is the
three-tiered flow chart in Figure 3 whichtbues the three-step process by which the
control module will determine whether a csitiould be placed directly or indirectly
based on the specified considerations. This structure, however, does not disclose a
concrete algorithm unless itveewed in conjunction witkthe look-up table contained

in the specification. The look-up table is a reference point for the control module to
assess whether the destination phone number faces higher long distance charges,
higher roaming charges, or higher local ges:. Without the look-up table, a person
having ordinary skill in the art will not be able to discern the parameters of the
invention, regardless of whether thane able to reproduce the art. eP@0 F.3d

at 519 (“The indefiniteness inquiry i®mcerned with whether the bounds of the
invention are sufficiently demarcated, not withether one of ordinary skill in the art

may find a way to practice the invention.Bven accepting Selex’s argument that the

SIM Toolkit and various GSM guidelineswld be used by a person having ordinary
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skill in the art to establish determining function, the disclosure of the Toolkit and
GSM guidelines is insufficient. As noted with the indefinite “transmitting” and
“monitoring” functions, the fact that theaee multiple methods to complete a function
does not allow the inventor to claim tteaty of the methods would suffice. Rather,
the patent must teach specific structu@orrespond with the claimed function.
Noah 675 F.3d at 1317 (citing Blackboara74 F.3d at 1385) (internal alterations

omitted); Function Media, LLC v. Google IndNo. 2012-1020, 2013 U.S. App.

LEXIS 3033, at *16 (Fed. Cir. Feb. 13, 2013) (“[I]t is well established that proving
that a person of ordinary skilbuld devise some methodperform the function is not
the proper inquiry as to definiteness--tmafliry goes to enablement.”). Without that,
the Patent fails “to ensure that the claidetineate the scope dfe invention using
language that adequately notifies the pulolicthe patentee’s right to exclude.”

Datamize, LLC v. Plumtree Software, Ind17 F.3d 1342, 1347 (Fed. Cir. 2005)

(citing Honeywell Int'l, Inc. v. ITC 341 F.3d 1332, 1338 (Fed. Cir. 2003)).

Accordingly, the “determining” function is construed as a means-plus-function
whereby the control module utilizes a looktaple to assess, as taught in Figure 3,
whether high long distance charges apply, whether high roaming charges apply, and
whether high local charges apply taetenine whether a telephone call should be

completed using the RTCO platform.
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4. Control means responsive to the dialing of certain humbers for
transmitting a RTCO message frahe internal data messaging
device to the data network toitiate an RTCO call from the
RTCO platform?

Google argues that this means-plus-funasondefinite since it fails to provide
a corresponding algorithm for (1) respondingh® dialing of telephone numbers; (2)
transmitting the RTCO message to the daawork; and (3) directing the RTCO
platform to initiate a call. Google alsrgues that the pase “certain telephone
numbers” is ambiguous and therefore iimee. Selex argues the Court should
construe the language exactly as it appeaar the claims and that there is a
corresponding algorithm in the specificatiofrajure 1, box 12, Figure 2, box 36, and
in the corresponding text at column 8, lines 19-43. Selex also points to several
examples in the specification thaiuld be programmed accordingly.

This claim term is indefinite akehst because the “transmitting” function it
references is indefinit&elex points to box 12 in Figaid and box 36 in Figure 2 as
providing sufficient structure for the tremitting function but, as discussed above,
references to “black boxeghat simply restate th&nction are insufficient to
demarcate corresponding structure. &ekis 700 F.3d at 518 (noting that, within a
figure, the “black box” that represedt¢he purchase-order-generation function by

simply stating “purchase orders” did ndéscribe corresponding structure for the

1 This claim language appears in claims 7 and 123.
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purchase-order-generation function); Function Me?id 3 U.S. App. LEXIS 3033

at *14 (“[Patentee’s] citation to the flow afts as sufficient structure is [] unavailing
because the charts [] do not describe flogvtransmitting funabin is performed.”).
Selex’s expert contends the claim is not indefinite because the “certain telephone
numbers” are determined by the “previaiep” of assessing whether the RTCO
platform should be utilized. (Sé@aster Resp. Decl. § 108). But the term is indefinite
because the transmitting function itself has no corresponding structure, without regard
to whether there is corresponding structiorethe “certain numbers” portion of the
claim term. Likewise, Selex identifies ttext in the specification discussing certain
mobile phones that could easily be programimgthose skilled in the art to carry out

the proposed function. But, as notdmbee, the bare references to programmable
phones are insufficient to adequately dezate the structure for transmitting a data
message. _ Sedloah 675 F.3d at 1317 (“the disclosure [of structure in the
specification] must identify the method for performing the function, whether or not
a skilled artisan might otherwise be able to glean such a method from other sources
or from his own understanding.”) (citing Blackbogs@4 F.3d at 1385). Accordingly,

this claim term is indefinit&

2. The monitoring function of this claiterm is also indefinite because the
underlying monitoring function hasebn construed as indefinite.
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5. Control means for determining if [sic] telephone call should be
placed using the RTCO platforoomprises determining that no
calls should be placed using the RTCO platférm

This claim term appears to be redumidaf the determining function claim
discussed above with the add&ipulation that the control means include a possible
determination that no calls should be plagsthg the RTCO platform. The Court
construed the “determining” function, withdbe added stipulation, as a means-plus-
function whereby the control module utilizegook-up table to assess, as taught in
Figure 3, whether high long distance ajes apply, whether high roaming charges
apply, and whether high local chargeplyg to determine whether a telephone call
should be completed using the RTCO platform.

Selex argues that this claim languageaerns a user-option allowing the user
to turn off the RTCO service altogeth&elex contends that the supporting structure
for this function is found in the specificati where it states that the user could turn
the use of the RTCO service off. (S Patent Col. 8, Il. 49-56 (“In this regard, the
user could turn use of the RTCO service on or off. This could be done through a
menu option, such as is currently usedsébect or de-select many features and

functions in cellular telephosg€)). Google argues th#te function of allowing the

13 This claim language is located in claims 52, 74, 142, and 166.
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user to turn off the RTCO service is iidge as the ‘070 Patent does not disclose
sufficient corresponding structure for the user-option.

In Cardiac Pacemakers, Inc.St. Jude Med., Inc296 F.3d 1106 (Fed. Cir.

2002), the patent included the functiomwdnitoring the ECG signal and activating
a charge in an implanted defibrillatofhe corresponding structure made clear that
both monitoring and activating were pariaadual function. The court held the claim
indefinite “because only [gfhysician both monitors the ECG signal and activates the
charging means” and “the physiciamoat be corresponding structure.” &d.1114.
Here, too, the user cannot be the cqroesling structure. Selex cannot rely on the
ability of a user to turn off the RTCO optis without disclosing structure within the
invention for a user to turn off the RTCO.

Further, Selex’s citation to the specidtion stating that the structure could
include a menu option that is currentlyedgor many features in cellular telephones
is insufficient because the specification féalgdentify a specific method for the menu
option. SedNoah 675 F.3d at 1317 (citing Blackboa#i’4 F.3d at 1385) (the fact
“[t]hat various methods might exist tonf@m a function is ‘precisely why’ the
disclosure of specific programming igjtered.”). Because the specification language
Selex identifies does not constaéwsufficient structure, thislaim term is indefinite.

6. Control means for determimnf the telephone call should be
placed using the RTCO platforoomprises determining that a
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subset of telephone calls should be placed using the RTCO
platform'*

Selex and Google agree that thisimmeans-plus-function under 35 U.S.C. §
112 7 6. Selex argues thaettlaim should be construed as “determining that some,
all, or no telephone calls shaube placed using the RTQfatform.” Selex points
to corresponding structure in Figure 1, box 12, Figure 2, box 33, Figure 3, and the
patent text found at column 6, line 14dhgh column 7, line 21, as well as the look-
up table. Google argues tialex cannot include structure beyond the three-tiered
algorithm and the look-up table as that structure alone describes the corresponding
function.

Google’s argument s consistent wittdeéeal Circuit precedent. Selex can only
rely on corresponding structure for a ftion “if the specification or prosecution
history clearly links or assaaties that structur® the function recited in the claim.”

Medical Instr. & Diag. Corp. v. Elekta ABB44 F.3d 1205, 1210 (Fed. Cir. 2003)

(quoting B. Braun Medical v. Abbot Lali24 F.3d 1419, 1424 (8eCir. 1997)).
While 35 U.S.C. § 112 1 6 does not require the patentee “to recite in the claims all
possible structures that could be usedhaans in the claimed apparatus, ... [i]f the
specification is not clear &s the structure that the {gamtee intends to correspond to

the claimed function, thenétpatentee ... [is] attemptingdt@im in functional terms

“This claim language appears in claims 53, 75, 143, and 167.
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unbounded by any reference to the sticestn the specification.” It 1211 (quoting

O.l. Corp. v. Tekmar Cp115 F.3d 1576, 1583 (Fed. Cir. 199 ™Here, it is not clear
from the specification which structure corresponds to the claimed function of
determining that a subset of calls should be made using the RTCO platform because
the identified corresponding structure is the structure corresponding with the
“determining” function. Accordingly, theonstruction must be limited to the portions
of the specification that specifically relatedietermining that calls are made using the
RTCO platform: the three-tiered flow-chamt Figure 3 and the associated look-up
table that serve as corresponding structure for the “determining” function.

7. Control means is operativerfoomparing the telephone number

dialed by the user with the look-up table to determine if the

telephone number dialed should be placed directly or should be
placed using the RTCO platfottn

The parties agree that this is @ans-plus-function governed by 35 U.S.C. §
112 7 6. Selex contends that correspogditructure can be found in Figure 1, box
12, and in the algorithms found in Figures 2 (box 33) and 3, as well as the look-up
table discussed in column 6, line 14 throeghumn 7, line 21. Selex also contends
that the specification teaches that a person having ordinary skill in the art could
complete such a function using the SIM TlabRpplication. Google argues that the

structure must be limited to the look-up table itself.

1> This claim language appears in claims 123 and 148.
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Google’s construction is consistent witbderal Circuit prcedent as it derives

its construction from the claim language itself. G@kette Co. v. Energizer Holdings,

Inc., 405 F.3d 1367, 1370 (Fedir. 2005) (quotingnteractive Gift Express, Inc. v.

Compuserve In¢.256 F.3d 1323, 1331 (Fed. Cir. 2001) (the Court’'s focus must

“begin and remain centered on the languaigihe claims themselves, for it is that
language that the patentee ahts use to particularly poi out and distinctly claim
the subject matter which thetpatee regards as his intiem.”)). Because the claim
language itself references the look-up talidelosed in the specification, Selex cannot
rely on structure disclosed beyond the lagktable. Accordingly, this function
should be limited to the structure descdli®y the look-up table referenced in the
claim language. The look-up table struetwomprises (1) a network code for the
country, (2) a location identity number, af3) a sequence of possible initial digits,
all of which are analyzed by the mobitdephone when the call is placed. (5@

Patent Cols. 6-7, Il. 42-21).
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8. Control means... for deternmig if a telephone call should be
placed using the RTCO platformuxherein [such] determining ...
is based on at least one criteriawherein at least one criteria
comprises whether the telephone call placed from the mobile
telephone to the telephone is an internationat®call

Selex again points to Figure 1, box &8d in the algorithms found in Figures
2 (box 33) and 3, as well as the textolumns 6 and 7, lines 14-21, including the
look-up table, as corresponding structure. However, as Google points out, the only
structure in the specification capabledetermining whether to place a call from the
RTCO platform, regardless of whether the a@mdialed is an international call (i.e.,
a call from one country tonather), is the look-up table disclosed in columns 6 and
7 and the multi-tiered logic in Figure 3. Aiscussed above, the structure Selex refers
to only requires the control module totelenine whether higher roaming charges
apply, whether higher long destce rates apply, or whetHewer local rates apply.
There is no further structure in theespgication concerning international calls.
Accordingly, because the corresponding dtice must be linked with the claimed

function, the corresponding structure for this claim only includes the look-up table and

%This claim language is derived from cfa 49, 71, 139, antb3. It appears
that the parties initially disputed whether they were attempting to construct this
means-plus-function or simply the definitiohan international call. However, the
parties’ response briefs indicate they vius term as a means-plus-function. (See
Google Claim Construction Response, at22gx Claim Construction Response, at
14).
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the three-tiered logic found in Figure 3. 3éedical Instr. & Diag. Corp.344 F.3d

at 1210; (‘070 Patent, Cols. 6-7, Il. 42-21; Fig. 3).

C. Remaining Disputed Terms

1. [Control Means/internal data messaging device] is operative for
communicating a message todata messaging network for
relaying the message the RTCO platform to complete the call
using the RTCO platform

The parties dispute whether thisasneans-plus-function claim term. The
language is drawn from claims 14 and 14&laim 14 teaches a mobile phone with
a keypad, access to a telephasywork and internal dataessaging capabilities, “the
improvement therein comprising that caritmeans are provided for monitoring the
dialing of a telephone numbley a user of the mobilelegphone, and for determining
if telephone call should be placed using an RTCO platform, and further that the
internal data messaging device is opermfty communicating a message to a data
messaging network for relayirige message to the RTCO platform to complete the
call using the RTCO platform without requiring that the user dial any additional
numbers.” (‘070 Patent, CdIO, Il. 17-28). Selex contels that the phrase beginning

with “operative” modifies the internalata messaging deviceGoogle, however,

"The claim language is also drawn framdependent claims 7 and 123, which
use slightly different phrasing. Claim 7 ggmtontrol means “responsive to the dialing
of certain telephone numbers for transmgta RTCO message from the internal data
messaging device to the data networkinitiate an RTCO call from the RTCO
platform.” (‘070 Patent, Col. 9, Il. 54-59).
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argues that the final phrase modifies thentrol means” discussed earlier in the
paragraph and thus restates the rfraitting” and “communicating” functions
construed above as indefinite.

The Court concludes the claim term should be construed as a means-plus-
function claim. “[A] limitation lacking the term ‘means’ may overcome the
presumption against means-plus-function treatrid is shown that ‘the claim term
fails to recite sufficiently definite struate or else recites function without reciting

sufficient structure for performing thatrfation.” Massachusetts Inst. of Tech. v.

Abacus Software462 F.3d 1344, 1353 (Fed. Cir. 2006) (quoting CCS Fitness, Inc.

v. Brunswick Corp.288 F.3d 1359, 1369 (Fed. Cir. 200Zxven reading the phrase

as Selex reads it, the Court concludes‘ingtrnal data mesggng device is operative

for communicating a message to a da&ssaging network foelaying the message
to the RTCO platform to complete tleall using the RTCO platform” denotes a
means-plus-function claim because, in gahe¢he term “device” does “not connote
sufficiently definite structure” to avoid § 112 § 6. &1.1354 (citing Personalized

Media Communs., LLC v. bernational Trade Comm,i61 F.3d 696, 704 (Fed. Cir.

1998)). There is nothing else in the claim language sufficient itself to recite definite

structure. _Se®ersonalized161 F.3d at 704 (in determining whether § 112 { 6
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applies, “the focus remains on whethbe claim as properly construed recites
sufficiently definite structure.”). Thus, thtéaim term recites a means-plus-function.
This means-plus-function claim term is indefinite for the same reasons the
“communicating” and “transmitting” claim s have been construed as indefinite.
The specification does not identify suffictestructure to perform the communicating
functions of the claim term. Selex argueattihe structure is found in the black boxes
in Figures 1 and 2 that show the datassaging device and the data messaging
network, and in box 36 of Figure 2 which s&tpass data messagalata messaging
network.” The structure is further outlined in box 37 which states “relay message
from data msg network to RTCO platformThat data messagwould contain the
dialed number, the identity of theofmile phone, and additional information as
necessary. The referencmsthe black boxes in Figures 1 and 2 that restate the
functions are insufficient to edtiish corresponding structure. Selus 700 F.3d at
518 (noting that, within a figure, the “blabkx” that represented the purchase-order-
generation function by simply statinfpurchase orders” did not describe
corresponding structure for the purchase-order-generation function). Selex also
argues that those skilled in the art could utilize special programming to perform the
stated function with an IS-41 mobplone, a GSM mobile phone, or by programming

a SIM card. But to avoid indefiniteneSslex must identify which method a person
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skilled in the art must utilize whexompleting a known function. Sémah 675 F.3d

at 1317 (citing Blackboarb74 F.3d at 1385) (“[E]fforts to find structure ... in the
common ken of a skilled [mobile telecoranmcations] artisan does not allow [the
patent] to avoid providing the specificis to structure required by § 112 1 6.").
Likewise, Selex’s references to variodata messaging networks, such as IP
messaging capability, an SS7 signaling nekwblSSD networkand others, do not
teach a person of ordinary skill in the ahich method to utilize in performing the
function. Sedad. Accordingly, the Court concludes that this claim term is indefinite.

2. Data messaging network canfred to relay messagés

The parties agree that this term sluozarry its plain meaning according to one
skilled in the art. The parties disputeetiher a data messaging network at the time
the ‘070 Patent was issued included thifitglio relay datamessages over Internet
Protocol, which is landline-based communications, as opposed to only over mobile
telephone networks. Google argues thatydyitie reexamination of the Patent, Selex
distinguished its invention from “PCs\hag a landline telecommunications system”
because they are different from moligéecommunications systems. (SéeEX. 4,

Part 1, at 113-17). Although it is possible for a patentee to surrender potential

constructions of claims during reexantina, such a surrenddoes not override the

¥This claim language is drawn from claims 7 and 123.
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specification language. Phillip$15 F.3d at 1317 (“[B]ecause the prosecution history
represents an ongoing negotiation betwee®@ and the applicant, rather than the
final product of that negotiatn, it often lacks the clarityf the specification and thus
is less useful for claim construction purpao®esHere, the specification states: “the
IP (Internet Protocol) messaging capabikltjthin the PC can serve as the data
messaging device on an IP network (e.g. 3%p3dial-up to the Internet Worldwide
Web, a Wide Area Network WAN, etc.) caerve as a data messaging network.”
(‘070 Patent, Col. 8, 1138-43). Accordingly, theCourt adopts Selex’s proposed
construction and construes “data messag#tgork configured to relay messages”
as a “communications network that tramtsndata messages including but not limited
to the following network types: GSM, 1S-41, SS7, USSD, GPRS, UMTS, and IP.”

3. High cost numbét

Selex argues that the term “high casimber” should be given its ordinary
meaning. The ‘070 Patent, according to $ealiescribes high cost numbers as those
that include roaming costs, long distance costs, or high local costs. (Selex Opening
at 22, ‘070 Patent Col. 6, Il. 19-40).0&gle argues that the term “high cost number”
is indefinite whether isolated or used in a means-plus-function because “high cost

number” is inherently subjective. Goodllether argues thatéanchors Selex points

¥This claim language is drawn from claims 51, 73, 141, and 165.
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to, such as roaming and long-distance s;ad not provide sufficient guideposts for
someone with ordinary skill in the artdetermine what renders a cost “high.”
The Court agrees that the referencéhigh cost number” renders the claim

language indefinite. In Exxon Reselak Eng’g Co. v. United State265 F.3d 1371

(Fed. Cir. 2001), the courtversed the trial court’s hadings of indefiniteness for
several claim terms in a pateuincerning natural gas preses after “[t]he trial court
[had] found the ten ‘substantial absence of slug flole be indefinite because the
specification did not provide any empiricastiard for determining when the process
could be said to be substatifidacking in slug flow.” Id.at 1380. The Federal
Circuit, however, noted that “the factathsome claim language may not be precise
does not automatically render a claim invald/hen a word of degree is used the
district court must determine whethite patent’'s specification provides some

standard for measuring that degree.”aldl381 (quoting SeattRox Co. v. Industrial

Crating & Packaging, Inc731 F.2d 818, 826 (Fed. Cir984) (internal alterations

omitted)). According to theourt, “[o]ne of skill in the art would understand from the
specification that the reason slug flow shdutdavoided is that may interfere with
reactor efficiency.” _ld. “Whether there is a ‘sutantial absence of slug flow’
therefore can be determined with referetooghether reactor efficiency is materially

affected,” and “[i]f there is no slug flow euch minimal slug flow that the slug flow
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has no appreciable impact aractor efficiency,” the coticoncluded, “then there is
a ‘substantial absence of slug flow’ withthe meaning of the claims.”_Id.

Here, in contrast, with respect to ghi cost number,” there is no standard by
which a person having ordinary skill inettart could determine with a degree of
certainty that a dialed number iStagh cost number.” Unlike in Exxqrwhere the
term of degree could be associated &ittesired and undeostd technological result,
the term of degree here, “high cost nunmbean only be associated with subjective
cost reduction or unanchorddsired results. The subje® assessment of a person

skilled in the art cannot render a claim definite. Batamize 417 F.3d at 1350

(construction of claim cannot depend arbjective opinion of individual). The

purported anchors that Selex points-to‘roaming charges, high long distance
charges, and high local charges” -- suffem the same uncertainty as “high cost
number.?® Where, as here, the only parders of the claim term depend on
judgments of whether a certain cost maytigh,” and there are no other objective

parameters to rein in the claim terriinge claim language is indefinite. I&exon 265

®This is in contrast to the three-tidriogic associated with the determining
function whereby the control module asses whether it faces “higher” roaming,
local, or long-distance charges, presumabbpmparison to roaming or long-distance
charges assessed where the call originatésgher local charges where the RTCO
platform may originate the destination call. E&&on 265 F.3d at 1381 (noting that
words of degree in claim terms are pessible provided they are attached to a
standard for measuring the degree).
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F.3d at 1381 (requiring “a reasonable degreearticularity ad definiteness” to
construct a claim term involving terms of degree).
IV. Conclusion
For the reasons set forth above, the disputed terms in the ‘070 Patent will be
construed in the manner described above.

SO ORDERED, this 8 day of April, 2013.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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