The Circle Group, L.L.C. et al v. The Southeastern Carpenters Re...Carpenters and Joiners of America

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

THE CIRCLE GROUP, L.L.C. and
JOYCE LAIDLER,

Plaintiffs,
V. 1:09-cv-3039-WSD

THE SOUTHEASTERN
CARPENTERS REGIONAL
COUNCIL, OF THE UNITED
BROTHERHOOD OF
CARPENTERSAND JOINERS OF
AMERICA,

Defendant.

OPINION AND ORDER

This matter is before the Court ®he Southeastern Carpenters Regional
Council, of the United Brotherhood Gfarpenters and Joiners of America’s
(“Defendant” or “Union”) Motion forSummary Judgment [100], The Circle
Group, L.L.C.’s (“Plaintiff” or “Circle Group”) Partial Motion for Summary
Judgment as to Liability [101], Plaintiff’'Objections to Certain Statements of
Undisputed Facts and Declaration Statetmghl 2], Defendant’s Motion to Strike

Plaintiff's Reply to Defendant’s Respanto the Plaintiff's Statement of
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Undisputed Material Facts [117], Plaffis Motion to File Substituted Appendix
[119], and Defendant’s Maih to Quash SubpoenaRooduce Documents [127].

l. BACK GROUND?

The Southeastern Carpenters Redi@wauncil, of theUnited Brotherhood
of Carpenters and Joiners of America (“Union”) is a labor organization that
operates in Atlanta, Georgia. (Pl.’s Resse to Def.’s Statement of Undisputed
Facts (“DSUMF”) § 1). The Circle Group,L.C. (“Circle Group”), is a Georgia

company engaged in interior constructiotluding drywall and acoustic ceilings.

(d. 1 2).

! Because a claim for damages resgltirom a secondary boycott is most
analogous to “injuries to the person,” claims brought for a violation of 29 U.S.C. §
158(b) in Georgia are subject to a statof limitations of two years. S€eC.G.A.

§ 9-3-33;_Prater v. United Mine Waks of America, Districts 20 & 2393 F.2d

1201, 1209-10 (11th Cir. 1986). The Comiotes that Circle Group filed its

original Complaint on October 30, 2009dathe earliest conduct cited by Circle
Group in its pleadings occurred in 2006. Thus, recovery for any injuries that
accrued prior to October 30, 2007, is barred by the statute of limitations. However,
conduct by the Union prior to that timeredevant for determing the intent and
object of the area standards campaign and union activitied-egSe®. Evid. 401;
Sprint/United Managenmt Co. v. Mendelsohrb52 U.S. 379, 384 (2008) (citing
United States v. Abe#69 U.S. 45, 54 (1984)).

% The following facts, unless otherwise nqtace deemed to be undisputed for the
purpose of the parties’ motions ummary judgment. Unless otherwise

indicated, these facts are dravom the statements of mesial facts as to which

there is no genuine issue to be tried fiblydkhe parties in support of their motions
for summary judgment. SéeR. 56.1 B.(2), NDGa.
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In late 2003, the Union began an “area standards” campaign in Atlanta (the
“Campaign”) to encourage the use ofta@r contractors and to increase the
amount of union work relative to the Atlanta construction market. (Def.’s
Response to Pl.’s Statement of Undispaderial Facts (‘PSUMF”) 1 3-5;
DSUMF § 3). “The Campaign is focuken commercial interior construction,
specifically, privately owned high rise ildings.” (PSUMF § 3). The Union’s
Director of Special Projects, JamedGibbs, Jr. (“Gibbs”), was responsible for
managing the area standards camparghkannering, handbilling, and picketing
activities. (PSUMF  2; DSUMF 9 11, 32).

The term area standards relateth® payment by employers in the
construction industry of “area standardages’; employer-funded family medical
insurance; employer-funded retiremyegmployer-funded traing program; and
the proper tax classification of workers as employees, rather than 1099
independent contractors.” (PSUMF f 14ircle Group disagrees with the
Union’s claim that area standards haverbestablished by negotiation between the
Union and contractors operating in theamarket. (DSUMF 9 4). Circle Group
also disagrees with the Union’s assertiaat ihfails to meet area standards, to the
extent that term is defined, or does affer paid time off, a retirement plan, or

health insurance to its employees. 6.4, 10, 14, 16-17, 19-20).



The Union bases its belief that Cir¢l@oup does not meet area standards on
its own investigative efforts through dissions with Circle Group employees and
reviews of pay stubs._(149 13-14, 16-24).

A. The Area Standards Campaign

The Union asserts that the purposé¢hef area standards campaign is to
publicize its “dispute with employers in the carpentry trade who do not pay area
standards in an effort to either convirthese employers to pay area standards, or
convince end users of their servicesise their management discretion not to do
business with employers who do not pay area standards.f §)d. Circle Group
alleges that the purpose of the campaigrtdipressure neutral parties to cease
doing business with target non-union contagt in this case Circle . . ..” (Id.

1 6).

Circle Group employees are not mensbef the Union and the Union was
never approached by Circle Group emgley about trying to organize Circle
Group. (I1d.7 8).

One of the Union’s admitted goals for the area standards campaign “is to
increase the amount of union work relatto the market” by “exerting influence
on ‘decision makers’ to use contractorlsonmeet area standards.” (PSUMF |1 4,

7). The Union maintains a list o€ertified Area Standards Contractors”



(“Certified List”). (Id. ¥ 18). Every contractor on the Certified List is a union
contractor with a condict with Defendant. _(13l. When the Union identifies
construction projects using contractors s as not meeting its own self-defined
“area standards,” it sends a lettetitbed “Notice of Labor Dispute” (“Notice
Letter”) to the employers, decision makeaad “end users” of labor connected to
the project. (PSUMF 11 13, 36; DSUMF { 25). Personnel who receive these
Notice Letters may include “general cratdtors, project management teams,
property owners and magers or even tenants,vasll as people with a connection
to those entities or employees of thesgities.” (PSUMF  13; DSUMF § 25).
“The Union has told general contractors taaiong as they use a target contractor,
[such as Circle Group,] the Union willlfow the general contractor and put
pressure on them whereveeyhwork.” (PSUMF | 57).

B. Notice Letters

The Notice Letters, issued during the valet periods of this action, request
recipients of the letters to use theirdnagerial discretion to not allow Circle
Group to perform any work on any of ygurojects unless and until it generally
meets area standards for all of its carpentry craft workers.y @d; Ex. 1 to Dep.
of James T. Gibb, Jr. (“Notice Letter”)Jhe Notice Letters ate that complying

with the request will “provide the gresst protection against your firm becoming



publicly involved in this dispute throbgmisunderstanding or error.” (Notice
Letter). “All parties associated wifitojects where Circle Group is employed”
will be impacted by the Union’s “newwdul and aggressive public information
campaign against Circle Group.” (ld.“That campaign includes highly visible
lawful banner displays, demonstrations, digdribution of handbills at the jobsites
and premises of property owners, devetspgeneral contractors, and other firms
involved with projects where @ile Group is employed.”_(1jl. Attached to the
Notice Letters were a sample handiphotograph of a large banner stating
“Shame On [name of recipient’s firm#ind the words “Labor Dispute,” a copy of
the instructions for demonstratoasd a copy of the Certified List. (|JdOSUMF

1 26).

The sample handbill contains a pictofea rodent chewing on the American
flag and explains the desire for Cir€k@oup to meet area standards. (Notice
Letter). The use of a rodeand references to ratsd@gemonstrations is made
because, according to theidn, a “rat” can be “someone using directly or
indirectly a contractor that doesn’t etearea standards.” (PSUMF § 52). The
sample handbill also contains text, israaller font than the main text, which
states: “We are not urging any workerébuse to work nor are we urging any

supplier to refuse to delivgoods.” (Notice Letter).



The “Instructions for Demonstratorsttached to the Note Letter state that
demonstrators are not to interfere with persons entering or leaving the job; to stop
demonstrating when Circle Group is notla job site; and to contact designated
Union personnel if anyone asks questionasks them to move from a location.

(Id.). One of the purposes of sending NetlLetters with the Instructions to
Demonstrators is to “let recipients know that they can expect to see picketing or
other demonstrations at their property.” (PSUMF { 25).

The Union would also contact andeat with “decision makers” and third
parties about its labor dispute with Cir€@eoup, ask them not to use contractors
that did not meet area standardsj,an some circumstances, express the
possibility of holding “demonstrations” #teir locations regarding its labor
dispute with Circle Group._(1d}1 32-35). “The Union has also told [third-party
decision makers] that everything will be cleared up if the target contractor [, Circle
Group in this case,] is removed from the jolbegins to meet area standards.” (Id.

1 58).



The Union subsequently changed thotice Letters in 2009 and removed
the language regardingdaersarial relationship,” and changed the language
regarding demonstrations in 2010. (.22, 23},

C. Handbilling, Bannering,rad Picketing Activities

Circle Group maintains that the intasftany picketing activity associated
with the area standards campaign is tabéisruptive as possible to third parties
in the vicinity, while the Union asserts th@tketing is designed to draw attention
to its area standards campaign. {I®9). Circle Group maiains that chants and
demonstrations are directed at thirdtigarand the general public, while the Union
asserts that demonstrations and picketgjclude chants, f@ done to generate
awareness in the general public of @&uncil’s area standards dispute.” (ld.

19 53, 55).
The Union and Circle Group also digae on whether the activities of the

Union in holding up banners and passing handbills qualifies as bannering and

* In May 2010, the Union removed tlnguage pertaining to an “adversarial
relationship” from the Notice liter. (Dep. of James T. Gibbs, Jr. at 98:7-100:17).
In February 2011, the language regardibgmonstrations” was removed. (Union
5016). The Court finds that this imfoation is admissible for purposes that

include demonstrating that the Union cobbilve sent out letters that more clearly
explained that its labor dispute was limited to the primary employer. Fed. R. Evid.
407; Ramey472 F.2d at 1131.



handbilling or if it is picketing. (DSUMF {1 27-28)The Union asserts that its
activities in handing out flyers to the pubiica public right ofway is handbilling,

and Circle Group characterizes it as picketing and disputes that the activities were
conducted on public rights of way or propettyld. T 28). Circle Group also
disagrees with how the Union has charazear its picketing activities, the content

of its signs and banners, and other demonstrations{{[I&7-30). Circle Group
admits that the Union’s chanting at denoaisons was done in part to draw the
public’s attention to the area standards paign, but also claims it was directed
toward third-party decision makers. (f31).

The picketing signs read “Stop wering Area Standards for Atlanta
Carpenters” or “Maintain Area Standafds Atlanta Carpenters,” with the name
of Circle Group on some, but nall, of the signs. _(1df 30; Decl. of James T.
Gibbs 1 13, In 2009, the signs were changednore clearlyindicate that the

dispute was with Circle Group. (DSUMF31; Decl. of James T. Gibbs { 13).

* The Court notes the objection by Cir@eoup to the use of the terms handbilling,
bannering, and picketing as constituting a legal conclusion, but uses the terms to
generally describe the handing out of flyers, use of banners, and carrying of picket
signs in demonstration activities by the Union.

> DSUMF 11 30, 38, 39, 43, 44, 45, &5, 66, 81, 86, 94, 100, 101, and 102 all
contain challenges to the Union’s aswer that activities were conducted on public
rights of way.

® To the extent that Circle Group argukat the deposition testimony of Gibbs is

in conflict with his declaration, the Cdumds that it is not because the deposition
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D. Hyatt Hotel Project

In 2006, one of the first demonst@is by the Union involving Circle Group
occurred at the Hyatt Hotel in downtownl#@nta. (DSUMF § 35). After notifying
the general contractor of a projectla hotel, the Union began picketing on
November 2, 2006, and continued to gtthere off and on until approximately
January 27, 2007._(Id. The Union occasionally handbilled at the hotel from
November 2, 2006, until March 13, 2007. (Yd36). The Union also placed a
banner in front of the hotel on Novemldds, 2006, and did so periodically in front
of other Hyatt hotels in the Atlantaea between November 28, 2006, and
February 28, 2007._(1411 38-39).

E. Marriott Marquis

In 2007, while demonstrating at the &tyyHotel, the Union learned that the
Circle Group was also doing constructwark at the Marriott Marquis hotel in
downtown Atlanta. (Id]] 40). After notifying thgeneral contractor and the
Marriott Marquis, the Union began picketing at the hotel on or about November
13, 2006, and continued tlw so periodically until February 26, 2007. YldThe

Union occasionally handbilled at thetel from November 29, 2006, through

asked if Gibbs remembered the propmrtof signs saying “one thing versus
another,” and not, as posited by Cir@eoup, whether he knew what the signs
said. (Dep. of James T. Gibbs 376:133; Decl. of James T. Gibbs | 13).

10



August 14, 2009. The Union also bannedrettont of the hotel on December 6,
2006, January 5, 2007, and November 6, 2007, and did so periodically at other
Marriott Hotels at 1365 Peachtree Streetd 1132 Techwood Drive, Atlanta,
Georgia, on numerous occasions betwémaruary 29, and February 7, 2007. (Id.
19 42-44). The Union also demonstrated in front of the Ritz Carlton, a Marriott
subsidiary, on Peachtree Street in downtown Atlanta by kiangland bannering
on various occasions tveeen February 6,ra March 19, 2007._(1d]Y 45-46).

F. Atlantic Station

In the spring of 2007, the Union leed that Circle Group was performing
drywall work at the Atlantic Station delepment project in Atlanta for VCC, the
project general contractor. (I1.47). After notifying VCC of its labor dispute
with Circle Group, the Union passed tatndbills on May 4, 2007, in front of the
building at which CircleGroup was working. _(19l.

G. Georgia State

In the spring of 2007, the Union leed that Circle Group was performing
drywall work on a dormitory project at Gegia State for Hardin Construction, the
project general contractor. (If1.48). After notifying Hardin of its labor dispute
with Circle Group, the Union passedt handbills at Georgia State on two

occasions on May 9, and August 22, 2007.)(Id.
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H. Mansion on Peachtree

In October 2007, the Union learne@tlCircle Group was working on the
construction of the Mansion on Peachtreeehiot Atlanta, Georgia, for Holder
Construction, the project general contractor. {I82). After notifying Holder
Construction and the management of theadan of its labor dispute with Circle
Group, the Union periodically bannered drahdbilled in front of the construction
site between October 31, 20@Ad January 2, 2008. (Jd.

l. Georgia Power

In late 2007, the Union learned thatc@@ was working on the construction
of a daycare center at Georgia Power foi&Riffin, the project general contractor.
(Id. 1 55). After notifying RJ Griffin and Georgia Power of its labor dispute with
Circle Group, the Union perdically bannered in froraf the construction site
between January 3, aik@bruary 11, 2008._(Id.

J. Terminus 100 Project

In December 2007, after learning thatdl® Group was working at a project
at the Terminus 100 building in Atlanta to build out offices for Ameriprise
Financial, the Union sent a Notice Lette Ameriprise Financial and Kraus
Anderson, the project general contaact(PSUMF |9 80-81; DSUMF § 56; Dep.

of Katherine Molyson at 36:11-15). The dniengaged in picketing in front of the
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Terminus 100 building from January 4, January 10, 2008. (DSUMF { 56). The
Union also placed banners in front of Anprise’s offices at 825 Juniper Street,
Atlanta, Georgia, and hah affiliated Union handbill at Ameriprise offices in
Minnesota. (Idf{ 58-59).

On January 4, 2008, the Union sent 34 individuals to the Terminus 100
building where they picketad front of a bridal store(PSUMF { 81). As a result
of the activity in front of the bridal store, the bridal store asked the building
manager to allow it to use a side ent@ibecause patrons who may approach the
store were intimidated by the protesto(Pep. of Chip Andrews at 50:2-19). The
presence of demonstrators from the dwnalso made tenants of Terminus 100
uncomfortable. (ldat 56:3-6).

During the demonstrations, the Union worked with the Terminus 100
property manager, Couns Properties, to determinestproperty lines and move to
public property after initially picketing on private property. (PSUMF { 82). The
property manager offered pyovide the Union space to picket near where the
Circle Group employees enteradd exited the building._(1d. 87). The Union
declined asserting that the picketingsweot directed at Circle Group employees,

but allegedly to bring awarenessth® area standards campaign. )(IcAmeriprise
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and Kraus Anderson ultimately terminatedittcontract with Circle Group. (Dep.
of Katherine Molyson at 64:10-16).

K. Berry College

In 2008, Circle Group “was hired by R@riffin to perform interior work on
a project to construct two dormitorites Berry College.” (PSUMF  91; DSUMF
1 90). After learning that Circle Group svperforming this work, the Union sent a
Notice Letter to Dr. Stephen Briggs, the Pdesit of Berry College. (PSUMF
1 91; DSUMF 1 90). Gibbs communicateidh Berry College regarding possible
demonstrations at commencement ceregmat the college. (PSUMF § 95).
Gibbs eventually communicated to Bef@pllege that the Union would not
demonstrate at the commencement ceraes. (PSUMF { 95). However, the
Union conducted bannering near Bernfl€ge and a bowlinglley where Berry
College offered bowling classes using armer that stated “Shame on Dr. Stephen
Briggs of Berry College” and “Labor Disite,” but did not mention Circle Group.
(PSUMF 1 98; DSUMF 11 90, 91). The Onialso sent leaflets to faculty
members at a college whdbe. Briggs previously worked. (PSUMF 9 99).

L. Hotel Palomarad 75 Fifth Street

On October 22, 2007, Circle Group was hired by Hardin Construction

Company, the project general contractorperform interior construction work on
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a project at the Hotel Palomar. (PSUMIREO1; DSUMF § 77). On or around July
28, 2008, the Union sent a Notice LetteDwnald K. ‘Beau’ King, Jr., President
of Kim King Associates, LC (“King”) and owner of tke Hotel Palomar. (PSUMF
1 103). The Union also notified Hardindcathe Hotel Palomar of its labor dispute
with Circle Group. (DSUMF { 77). Kindid not comply with the request in the
Notice Letter and continued to use @r&Group on the project. (Dep. of Beau
King at 42:12-14).

During the Hotel Palomar project, thimion conducted demonstrations in
front of King’s offices at 75 Fifth Stree{Dep. of Beau King at 34:9-12). The
Union conducted handbilling thatvolved individuals handing out handbills while
chanting and using noisemakers during the fall of 2008 and spring of 2009.
(PSUMF § 106; DSUMF 9 77, 79; Dep.Be¢au King at 34:188). The Union
also conducted bannering between JanGagnd April 14, 2008, and on May 14,
2009, near 75 Fifth Street with a bannattstated “Shame on Beau King of Kim
King Associates” and “Labor Dispute(PSUMF § 109; DSUMF 1 78-79).

The Union activity impactetenants at 75 Fifth Street and area businesses.
On October 21, 2008, Union handbillingiaity resulted in a complaint about a

handbiller on private property at King'sfiokes, a call to plce, and a police
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response that resulted in the Uniomigeordered onto public property.
(SCRC002300).

On October 22, 2008, Union handbilling activity and noise during
handbilling disrupted business for a restatreear King’s offices and led to the
restaurant owner complaining about tiiese and statements by handbillers that
his food was no good. (SCRC002302). One handbiller was sent home after a
woman complained about him being sick. XId.

On October 23, 2008, a candy shop omcamplained about the proximity
of handbillers at 75 Fifth Street to lpsoperty and asked that the Union move
handbillers away who might be sick. (SCRC002306).

On October 27, 2008, the managerda RBC Bank branch at 75 Fifth
Street complained about handbillers imfrof his branch and called on the police
to remedy the situation. (SCRC002309).

After Circle Group had completed its vkoat the Hotel Pamar, the Union
invited the public on April 29, 2009, for free hot dogs. (PSUMF § 111; DSUMF
1 80; Dep. of James T. Gibbs at 233:3-1bhe invitation was for the same date
and time as the hotel’s grand opening celebration). (Tthe Union initially set up
its hot dog stand in the parking lot okthotel, but moved after it was determined

the hot dog stand was on private property. (Dep. of Beau King at 35:4-14). The
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hot dogs were served to the public by &“tat guy in a sombrero” while playing
“Mexican” music from a pick-up truck as the grand opening guests arrived at the
hotel. (PSUMF § 111; DSUMF { 80; Dep. of Beau King at 34:23-25, 35:7-8).

M. Lenbrook Square Retirement Home

On or about January 7, 2008, theidinsent a Notice Letter to Debbie
Taylor, the Chief Operating Officer denbrook Square, regarding the use of
Circle Group on its construction projedPSUMF § 115). Lenbrook Square is a
senior living facility located on Peachtreecgt in Atlanta, that has independent
living apartments and skiltenursing floors. (Idf 113). The Union picketed
Lenbrook Square on variowgeekdays using between 40 and 56 picketers from
January 31, to February 20, 2008. (R&UY 116; DSUMF { 60). The picketers
chanted and Lenbrook security askedpluketers to be quiet. (PSUMF Y 118-
119). One picketer was sent home for clmnting and another was sent home for
being intoxicated. _(1d1Y 118, 124). A deputy sheriff that was hired by the general
contractor asked the Union to move itsmbastration because traffic could not see
coming in and out. (SCRC002063). The Union refused to move. {Tde
Union also periodically erected a bannefront of the facility during 2008 that
stated “Shame on Debby Taylor ofritrook Square” and “Labor Dispute.”

(DSUMF 1 61).
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N. St. Reqis Hotel

In early 2008, the Union learnedatithe Circle Group was performing
drywall and interior construction workn the St. Regis Hotel and Condominiums
at 88 West Paces Ferry Road in Atlai@aprgia, for Bovis, the project general
contractor. (DSUMF 1 62). The Unimotified Bovis and SRiotel Developers,
the company developing the St. Regis Hdtat it had a labor dispute with them
based on Circle Group’s involvementtire hotel project. (PSUMF § 135;

DSUMF § 62; Dep. of Jaméds Gibbs at 194:5-24).

In March 2008, the Union picketed AedGroup on two occasions at the St.
Regis Hotel project with 56 and 45 picketerespectively. (PSUMF § 136). The
Union also picketed the hotel on variousekdays betweddarch 24, and April
30, 2008; on August 1, 2008; and betweane]29, and August 7, 2009. (DSUMF
1 62). “The Union’s picketing atéhSt. Regis included signs, whistles and
chanting so loud that is could be heard across multiple lands of traffic on Peachtree
Street, in the construction office off Bharr Road and even on the 20th floor of
the construction site.” (PSUMF § 139). Tleion also placed a banner in front of
the St. Regis on various days from J@8e through August, 2009, that read

“Shame on St. Regis” and “Labbispute.” (DSUMF { 63).
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The Union also engaged in banneringhe residential neighborhoods of
Ron Terwilliger (“Terwilliger”), Kent Lerenson (“Levenson”jand Phillip Roy
(“Roy”), investors in SRHotel Developers. (PSUMFH®41; DSUMF § 66; Dep. of
James T. Gibbs at 194:9-195:19). (hi¢he banners stated: “Shame on Ron
Terwilliger of SR Hotel Devepment” and “Labor Dispet” (DSUMF § 64; Dep.
of James T. Gibbs at 194:15-17). ellbannering of Terwilliger's home occurred
on several weekdays bexen April 18, and May 3@008. (DSUMF { 64).

Another banner stated “Shame Kent Levenson of SR Hotel
Development” and “Labor Dispute.” (181.66). This banner was placed outside of
Levenson’s office on Peachtree Streetlanta, Georgia. (Idf 66).

On May 23, 2008, the Union also handdmlloutside of the Phillips Arena in
Atlanta during an Atlanta Dream womerprofessional basketball game. (Id.
1 65). Terwilliger “was a part-owner tife Atlanta Dream ahe time.” (1d).

O. Georgia World Congress Center and Omni Hotel

After storms damaged the Georgia MdoCongress Center (“GWCC”) in the
spring of 2008, the Union learned ti@tcle Group “was perfaning drywall work
for general contractor Holder Construction.” (fd72). The Union sent a copy of
a handbill to managers in chargecohstruction and storm damage repairs

regarding the use of Circle Group on heject. (PSUMF § 128; Dep. of Michael
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R. Fancher at 36:13-37:25). The hatidiiated “SHAME ON Georgia World
Congress Center For Desecration of the Acaer Way of Life” atthe top and that:
“The Carpenters Union has a labor dispute Waticle Group.” (Ex. 1 to Dep. of
Michael R. Fancher). Like the samplandbill included with Notice Letters, the
handbill sent to the GWCC stated: “We awd urging any worker to refuse to
work nor are we urging any supplier to refuse to deliver goods.j. (Id.

On April 21, 2008, the Union, through Gibbs, also filed an application to
demonstrate and handbill on GWCC property. (PSUMF § 130; Ex. 37 to Dep. of
James T. Gibbs). In the applicationp@s crossed out rules prohibiting “any noise
making devices or sound amplifying apparatus or shouting, singing or other
offensively boisterous conduct interferimgth the intended purpose of the
facilities of the [GWCC] or reasonablejeyment by attendees at an event.”
(PSUMF 1 130). After deleting those terms from the application, the Union
subsequently engaged in noise makingydes at the GWCC during its picketing
and handbilling. (Dep. of James T. Gibbs at 262:9-11; SCRC002160).

On May 1, and July 2, 2008, the Wniconducted picketing in front of the
GWCC. (SCRC002160; SCRC002221.036). Jone 23, 25, and 26, 2008, the
Union conducted handbilling in front of tl&NVCC. (DSUMF § 73; Dep. of James

T. Gibbs at 254:22-256:15, Exs. 34-33t the time of the picketing and
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handbilling of the GWCC, Circle Group wasrking nearby at the Omni Hotel for
general contractor Skanska. (DSUMF 9§ [2é4p. of James T. Gibbs at 256:13-18;
SCRCO002221.022). The demonstration activity at the GWCC included the use of
an empty five-gallon bucket as a drum anllullhorn in order to amplify the noise.
(SCRC00221.023; Dep. of James T. Giab&55:13-256:12). On May 1, 2008,

the noise from the picketing at the GWC&used the Union to note that an Omni
Hotel guest became “iratethd went “nuts.” (SCRC002160).

On June 23, 25, and 26, 2008, the sdags as it was handbilling at the
GWCC, but at different times of day, thkmion picketed at the Omni Hotel where
the Circle Group was working. (DSUMF/%; Dep. of James T. Gibbs at 256:13-
15, Exs. 34-35; SCRC002221.023). The Uratso picketed at the Omni Hotel on
June 27, and July 2, 2008. (DSUMF4} Ex. 36 to Dep. of James T. Gibbs;
SCRC002221.037). The number of picketdrthe Omni Hotel ranged from 54 to
72 picketers. (Exs. 34-36 to Dayg.James T. Gibbs; SCRC002221.023).
Picketing occurred at two separate buigs that comprised the Omni Hotel
because the Union asserts that Cifgteup employees were present at both
locations, even though they were onlyrkiaog on one building. (PSUMF § 131).
The Union also periodically handbilled the Omni Hotel from September 18,

through October 10, 2008. EUMF § 76).
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P. Aberdeen Condominium and W kb and Condominium Projects

In the spring of 2008, the Union leed that Circle Group may have been
awarded a drywall subcontract for wark the Aberdeen Condominium project by
Hardin, the project general contractor. 7). The Union also learned that
Circle Group was working for Hardion a project at the W Hotel and
Condominiums in downtown Atlanta. (I1.69). The Union sent Notice Letters to
Hardin and the owner arttbvelopers of each pegt, as well as a company
planning to open a restaurant in the W Hotel. (I§.67, 69). The developer of
the Aberdeen Condominium chose to aaaion contractor instead of Circle
Group and the Union never conducted demonstrations§ @8). In the spring or
early summer of 2008, the Union pickethé W Hotel and Condominiums. (Dep.
of Jeffrey Musto at 45:6-46:22).

Q. Gwinnett Braves Stadium and Walt Disney World

In October 2008, Circle Group whsed by Barton Malow, a general
contractor, to perform interior consttian work on the minor league Gwinnett
Braves stadium being built in Lawrendé&;, Georgia, by the Gwinnett Convention
and Visitors Bureau (“GCVB”). (PSUF 11 142-143). The Atlanta National
League Baseball Club, Inc. (“ANLBC” dAtlanta Braves”) owns the Gwinnett

Braves and the Atlanta Braves. (1d143).
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On or around October 14, 2008, the Union sent Notice Letters to Barton
Malow, the GCVB, and thAtlanta Braves. (PSUMK 144; DSUMF { 81). On
November 12, 2008, Barton Malow sent plydetter to the Union in response to
the Union’s demand “that Barton Malow asttreplace Circle Group or structure
some arrangement whereByrcle Group’s employees are paid wages agreed to
by” the Union. (Union 299). Barton Malow told the Union that it would not agree
to its demands and that its threats to fe&se its coercive efforts” would be met by
an unfair labor practice charge. {ld.

Circle Group claims that the Unighreatened Phil Roy, Barton Malow’s
Vice President, that it would come aftgarton Malow if it awarded any of the
interior work for the Gwinnett Braves stach to Circle andold Doug Maibach,
Barton Malow’s Executive Vice Presideamid Chairman, that it wanted Circle
Group to “go away.”(PSUMF { 146, 155).

The Union also sent a “Shame onlfoy” fax to his daughter’s high
school; put a “Shame on Phil Roy of BartMalow” banner up in his residential
neighborhood and outside Barton Maloffiaes; sent “Shame on Barton Malow”
and “Shame on Circle Grotpandbills with Doug Maibdt's contact information
to Maibach’s neighbors and a charitabtganization of which Maibach was the

president; put a banner up near the schattehded by Atlanta Braves Executive
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Vice President Mike Plant’s ten and twelyear-old children that said “Shame on
Mike Plant;” and sent handbills to Mik&ant’s neighbors stating “Shame on Mike
Plant for Desecration of the Agrican Way of Life.” (1df1 146, 148-153;
DSUMF 91 83-84, 87). The Union algtaced a banner outside of the Atlanta
Braves’ stadium at Turner Field on various dates in 2008 and 2009 that stated:
“Shame on Mike Plant of the Atlanta BraVesd “Labor Dispute.” (DSUMF

1 81).

Preston Williams (“Williams”), Managig Director of the GCVB, was
involved in the construction of ¢hGwinnett Braves stadium. (If1.85). The
Union placed a banner that read “8tgaon Preston Williams of GCVB” and
“Labor Dispute” outside of the GCVB offices on various weekdays between
November 21, 2008, and January 30, 2009. {(1¢6).

In a Supplemental Declaration fil@d opposition to Circle’s Motion for
Partial Summary Judgment, Gibbs denadbng anyone that the Union would
come after Barton Malow if it awarded vkato Circle Group, that the Union
wanted Circle Group to “go away,” orrggeting the children of Barton Malow or

Braves executives.PSUMF 1 146, 150, 155).

’ Although it could be read as a self-serviffjdavit that should not be considered
on the motion for summary judgment, theut finds the supplemental declaration
of Gibbs is not inconsistent with apyior testimony regaling conversations
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After these actions did not result in Circle Group being removed from the
Gwinnett Braves project or paying what tbeion considered to be area standards,
the Union, through Gibbs, “contacted DisneyFlorida where the Atlanta Braves
hold spring training about the Union conting demonstrations at Disney.” (ld.

91 157). Gibbs also arranged to haver®as placed in front of Barton Malow
offices in Ohio, Maryland, and Arizona logher affiliated unions. (DSUMF § 89).

R. Cherokee County Board of Education

On January 20, 2009, the Union banaddrefront of the Cherokee County
Board of Education office in downtown Gan, Georgia, after it learned that
Barton Malow was bidding on a school construction project. (EB).

S. Terminus 200 Project

In 2009, the Union “learned that Clieowas performing drywall work for
Hardin, who was constructing Termin2@0 in the Terminus development” in
Atlanta, Georgia. (Idf 92). After notifying Hardirand the property manager for

the Terminus development, the Union fildailled on various weekdays in front of

Gibbs had with secondary employers. $bempson v. Metro. Multi-List, Inc¢.

934 F.2d 1566, 1578 n.9 (11¢hr. 1991) (affidavits by officer of organization
should be considered on summary judgmevittiwestern Waffles, Inc. v. Waffle
House, Inc.734 F.2d 705, 714 (11th Cir. 1984nsupported self-serving
statements by the party opposing summary judgment are insufficient to avoid
summary judgment); Newsome@hatham County Detention Cent266 F.

App’x 342, 346 (11th Cir. 2007) (self-serving affidavit can present genuine issue
of material fact).
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the Terminus [200 development]” frodune 4, through June 12, 2009. (d®2;
SCRC002584).

Union activity sheets indicate that thandbilling activities had a number of
adverse effects upon businessestardsurrounding community. (SCRC00254;
SCRCO002579; SCRCO002574). The handbilfeyen the Union were positioned at
approaches to the secondary employeuiding and led to: (1) the manager of
one of the stores calling security on J&&009, to have a handbiller removed
from the front door to the business; (2¢ tbwner of another store complaining of
and having problems with handbillers in fraritthe entrance to his store on June
10, 2009; and (3) the propgnnanager of the Termin&00 building complaining
of and not wanting paid Union demonstrators in front of the building.
(SCRCO00254; SCRC002579; SCRC002574).

T. Fickett Elementary School

In 2009, the Union learned that Circle Group was working on an Atlanta
Public Schools project at Fickett Elementarin&a for RJ Griffin. (DSUMF
1 93). After notifying RJ Griffin anthe Atlanta Public Schools of its labor
dispute with Circle Group, the Union hanitixl in front of the Atlanta Public
Schools on July 6, 2009. (19.93). From August 1@hrough August 12, 2009,

the Union erected a banner reading ‘‘@kaon Fickett Elementary” and “Labor
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Dispute” approximately three blocks away from Fickett Elementary School in
Atlanta. (1d.1 93).

u. Seyfarth Shaw

In 2009, the Union learned that QecGroup was awarded drywall work by
Skanska for a project on Seyfarth Shanesv office build out at 1075 Peachtree
Street, Atlanta, Georgia. (1§.94). After notifying Seyrth Shaw and Skanska of
its labor dispute with Circle Group,dlUnion placed a banner stating “Shame on
Seyfarth Shaw” and “Labor Dispute” outsi Seyfarth Shaw's offices from July
28, through Octolrel6, 2009. (1dY 94). Gibbs also coordinated with affiliated
unions to have the same banners placdsidelof Seyfarth Shaw offices in Los
Angeles and Washington, D@t various times over@e month period while the
banner was in front of the Atlanta offices. (1d95). The Union also picketed and
handbilled outside of the Seyfarth Shaw Atlanta office on various days between
September 15, 2009, and May 27, 2010. {fH196-97). During this activity, two
demonstrators got into a fight with theigns and a demonstrator was arrested for
blowing a whistle. (SCRC002706; SCRC002729).

V. Autotrader

In 2010, the Union “learned that Circle Group was awarded the subcontract

to perform drywall work on the Autotradproject by general contractor Holder.”
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(DSUMF 1 99). “Autotrader’'parent company is Cox Enterprises, Inc.” (Id.

1 99). After notifying HolderAutotrader, and Cox Enteaipes of its labor dispute
with Circle Group, the Union “placedmnner that read ‘Shame on Jimmy Hayes
of Cox Enterprises’ and ‘Labor Disputeutside another Caxroperty, [Atlanta]
television station WSB-TV, on April 1, 201,ppnd on various d& from October
16[,] through November 29, 2010.” (Jd.The Union also placed a banner outside
of Autotrader’s offices in Atlanta on March 16, 2011. d.00).

W. Quality Technology Services

In 2010, the Union “learned that CiedGroup] was awarded a subcontract
for work on the [Quality Technology 8eces (“QTS”)] project for general
contractor RJ Griffin.” (1df 101). After notifying QT&nd RJ Griffin of its labor
dispute with Circle Group, the Uniongaed a banner that stated “Shame on
Quality Technology Service” and “Labor $pute” outside of the construction site
on various days between May, and July 9, 2010._(Id.

X. Georgia Tech

In 2010, the Union “learned that CedGroup] was awarded a subcontract
for work on a [dining hallproject at Georgia Tech fgeneral contractor Juneau
Construction.” (Idf 102). After notifying Georgi Tech, the Georgia Board of

Regents, and Juneau Construction of imtadispute with Circle Group, the Union
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handbilled outside of the dining hathrstruction project on various days from
August 24, through August 31, 2010. JIdThe Union also erected a banner that
read “Shame on Georgia Tech” and “Lalmspute” on Northside Drive in Atlanta
and outside the Georgia Tech baskethsdha on various days between October
16, 2010, and Januafy®, 2011. (I1dY 103).

Y. Impact on Circle Group

The area standards campaign benefitieion contractors in the Atlanta
area. (PSUMF Y 77). Union publications highlighted negative effects on Circle
Group as a result of the area standards campaigny 7). “Representatives of
Circle [Group] have ident#d five jobs that they claim the Company was not
awarded or from which they were remdveecause of union activity: Ameriprise,
Gwinnett Technical College ta Sciences Building, BET Academy, Philadelphia
College of Osteopathic Medne, and the Aberdeen condomms.” (DSUMF
1 114). “In addition, Circle [Group] empjees claim that they were not awarded
or were removed from two unnamed progeicr general contractor Brasfield &
Gorrie because of union activity.” (1§.115).

“On the Ameriprise tenant build-out project, general contractor Kraus-
Anderson and tenant Ameriprisgerminated their contraatith Circle [Group] after

Circle [Group] had beguwork on-site.” (Id.f 116). “On the Gwinnett Technical
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College Life Sciences Blding, general contractdarton Malow rescinded a
previously-issued letter of intent to enter into a subcontract with Circle to perform
drywall work.” (Id. ¥ 117). On the Philadelphia [ge project, Circle submitted

a proposal but a different drywall apdinting subcontractor was ultimately
selected for the project. (1§.121). On the AtlantiStation project, Circle Group

bid on and was initially selected as the subcontractor for drywall work, but a
different subcontractor was selectedidoe the contract was signed. (fH123).

On the BEST Academy and Gwinnett TedatiCollege projects, another drywall
subcontractor was selected by Bartonldwainstead of Circle Group._ (14 118,
120).

[I. DISCUSSION

A. Procedural Motions

1. Circle Group’s Objections to Certain Statements of Undisputed
Facts and Declaration Statements

Circle Group objects to several of Wnis Statement of Undisputed Facts
and the declarations of Gibbs and Davila that were relied igpahose facts.
Circle Group also moves to strike certatatements from the Union’s Statement of
Undisputed Facts and the declarations of Gibbs and Rigoberto Davila, a Union

employee who alleged investigated CirGeoup’s payment of wges and benefits.
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The Court considers these tams first to establish the information upon which it
may consider the parties’ motions farmmary and partial summary judgment.
Circle Group’s motion to strike dain statements from the Union’s
Statement of Undisputed Facts and suppgrdeclarations is not the appropriate
remedy. Federal Rule @hivil Procedure 12(f) permits the Court upon motion of a
party to strike from any “pleading” ansufficient defense or any redundant,
impertinent, or scandalous matter. H’dCiv. P. 12(f). Tk Federal Rules also
narrowly define “pleadings” to the exclusion of motions for summary judgment.
Fed. R. Civ. P. 7(a). Itis improper strike portions of a declaration supporting a
motion for summary judgment. The propeethod to challenge such a declaration

is to challenge the admissibility e/idence contained in it. Sderdan v. Cobb

Cty., Ga, 227 F. Supp. 2d 1322, 1346-47 (N.D. Ga. 2001); Mqrgae F. Supp.
at 1576 (“Rather than filing a motion to &&ias under Rule 12, the proper method
for challenging the admissibility of evidenitean affidavit [in support of a motion
for summary judgment] is to filer@otice of objection to the challenged
testimony.”).

In the Northern District of Georgighallenges and objections to asserted

undisputed facts in a response to a orofor summary judgment are required to
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be made pursuant to Local Rb6.1 B.(2), which states:

This Court will deem each of tmeovant’s facts as admitted unless

the respondent: (i) directly refi#g¢he movant’s fact with concise

responses supported by specific citations to evidence (including page

or paragraph number); (ii) statesalid objection to the admissibility

of the movant’s fact; or (iii) pointsut that the movant’s citation does

not support the movant’s fact or thhe movant’s fact is not material

or otherwise has failed to comphith the provisions set out in LR

56.1 B.(1).

This is the proper manner for filirapjections under and compliance with
the Local Rules and FedéRuwules of Civil ProcedureThese procedures are
necessary to ensure the “just, speeaty inexpensive determination of every
action and proceeding.” Fed. R. Civ. P.Qircle Group, in a 105-page response to
the Union’s Statement of Undisputed Fadtad the opportunity to, and thoroughly
did, present its objections to the admig#ibof certain statements by Davila and
Gibbs and the Court’s consideration of the Union’s Statement of Undisputed Facts.
Restating those objections through a supplemental pleading and seeking to

improperly strike portions of pleadingsaduplicative and inefficient use of the

parties and this Court’s resources.
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The Court has noted and considegrtle Group’s objections to the
Union’s Statement of Undisputed Fatt#n determining the facts upon which to
rely upon where there is no dispute, @aurt finds that whether the Union’s
activities occurred on public rights of wayaslisputed issue of fact because there
Is a conflict between the assertiongGifcle Group, supported by deposition
testimony of at least one secondary esgplt, and the Union activity reports and
declarations that assert the derstrations occurred on public propetty.

The Court also finds that the out@ourt statements relied upon by the
Union for its belief that Circle Group wast paying area standards wages are not
inadmissible hearsay offered for thettr that Circle Group does not pay area
standards — to the extent that terndédined — but are evehce of notice on the
part of the Union and to help explain itéent, object, and subsequent actions

regarding the area standards campaigfhus, the Court will consider the Union’s

8 As notedsuprag the Court has not considered the use of the terms handbilling,
bannering, and picketing as constitutingdeconclusions in ruling on the motion
for summary judgment.

® Whether Gibbs had personalowledge of demonstration activity by the Union is
irrelevant for the purposes of deciding the motions for summary judgment because
the documentary evidence and depositiatesidy the parties establish that there
Is a dispute of fact regarding whetlidgmonstration activity took place exclusively
on public property.

1 Federal Rule of Evidence 801(c) woaldo allow admission of the statements
made by Circle Group employees thatreveestified to by Davila. These
statements would not be hearsay siney tould presumably not be offered for
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belief that Circle Group wasot paying area standards in ruling on the motions for
summary judgment.

Because a pleading seeking to striketipas of declarations and facts from
the Statement of Undisputed Facts doeaiscomply with our Local Rules and
because the Court finds Circle Group’semibions to be unconvincing, Circle
Group’s motion seeking the Court to k&iportions of the declarations and
statement of undisputed facts is deniad its objections are overruled.

2. Union’s Motion to Strike Circlé&roup’s Reply to the Union’s
Response to Circle Group’s Statement of Undisputed Material
Facts

Motions to strike are governed bydezal Rule of Civil Procedure 12(f),
which allows the Court ttstrike from a pleading an sufficient defense or any
redundant, immaterial, impertinent, or scdnda matter.” Fed. R. Civ. P. 12(f);

seealsoFed. R. Civ. P. 7 (distinguishirzetween pleadings and motions). The

rule applies to pleadings, not to motionsaefs filed in support of motions. See

the truth of the matter agsed, but for the purpose of showing notice and the effect
on the listener, Davila and the Union lalieving that Circle Group did not pay
area standards wages. $@al. R. Evid. 801(c)Jnited States v. Bake#32 F.3d
1189, 1208 n.17 (11th Cir. 2005) (statenseadmissible as non-hearsay when
offered to show effect on the listenerdasubsequent actions); United States v.
Hawking 905 F.2d 1489, 1495 (11th Cir. 1996tatements admissible as non-
hearsay when offered to show notice on péthe listener) (citing United States v.
Gold, 743 F.2d 800, 818 (11th Cit984)). Whether Circle Group actually pays
area standards or the Union’s claim thaoes not was just a pretext for unlawful
demonstrations is a disputed issue of fact.
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Lentz v. Hospitality Staffing Solutions, LLR008 WL 269607, at *9 (N.D. Ga.

Jan. 28, 2008) (noting theederal Rule of Civil Prmedure 12(f) permits the court
to strike a pleading, not an affidavitached to a motion for summary judgment);

seealsoSidney-Vinstein v. A.H. Robins Ca697 F.2d 880, 885 (9th Cir. 1983);

Sauls v. Bristol-Meyers Cp462 F. Supp. 887, 888 n.1 (S.D.N.Y. 1978).

Local Rule 56.1 requires the movant fummary judgment to include with
the motion and brief, a septagaconcise, numbered statemh of the material facts
to which there is no genuine issue tothed, and requires the non-movant to
respond to the statement of undisputedemal facts by objecting to, admitting or
specifically refuting each fact. LR 56.1(B), (2), NDGa. The rule also permits
the non-movant to file a separate staént of additional facts which the non-
movant contends are material and preésa genuine issue for trial. lak 56.1
B.(2)(b).

If the non-movant files such a staterjghe movant must file a response
which objects to, admits, or specdily refutes each fact. ldt 56.1 B.(3). The
Local Rules of this Court preclude pas from filing supplemental briefs and
materials to a motion for summary judgrh&émnith the exception of a reply brief

by the movant, except upon order of the court.”aldb6.1 A.
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Circle Group filed a reply brief in supp of its Partial Motion for Summary
Judgment and, without seeking leave fribva Court to do so, an additional reply
to the Union’s Response to the Plaintiff af&ment of Undisputed Material Facts.
(Pl.’s Reply to Def.’s Response to the'$#Etatement of Undisputed Material
Facts). Having reviewed these pleadirthe Court finds that Circle Group’s
additional reply largely restates the objens and arguments that it made in other
pleadings related to the motions for suampjudgment, to include its Response to
the Union’s Statement of Undisputeddts [111], its Memorandum of Law in
Support of Plaintiff's Partial Motiofor Summary Judgmef101.1], and its
Memorandum of Law in Reply to Defdant’s Response to Plaintiff's Partial
Motion for Summary Judgment [113].

The Union moves to strike Circle @rp’s Reply to the Union’s Response to
the Plaintiff's Statement of Undisputéthterial Facts, argog that Local Rule
56.1 does not allow for a reply in suppofia statement of undisputed material
facts, that Circle Group did not move for leaw file such a reply, and that, in any
event, the reply exceeds the page limatagi under the Local Rules. (Def.’s Mot.
to Strike Pl.’s Reply to Def.’s Respongethe Pl.’s Statement of Undisputed
Material Facts [117] at 2)Circle Group does not dispute that it did not move for

leave from the Court to file the reply thrat it fails to conform to the page
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limitations of the Local Rules. CieeGroup argues that because the Union
asserted additional facts and cited to etk in responding to its Statement of
Undisputed Material Facts — as requii®dLocal Rule 56.1 B.(2)a.(2)(i) — it is
entitled to file a reply under Local Rule 5@813). (Pl.’s Opp’n to the Mot. to
Strike Pl.’s Reply to Def.’®esponse to the Pl.’s StaterhehUndisputed Material
Facts [121] at 2-3).

Contrary to Circle Group’assertion, Local Rule 56.1 B. only authorizes a
reply where a non-movant files a sepasitgement of additional facts with its
response to the movant’s statement of undisputed facts. The Union did not file a
separate statement of additional factthis case. Because Local Rule 56.1 does
not allow for a reply in support of a statent of undisputed material facts without
leave of the Court, the Union’s Motion to Strike is granted and the Court will not
consider Circle Group’s Reply in Support of its Statement of Undisputed Material

Facts!!

1 The Court will not strike Circle Grougp’'submission from the docket. Rule 12(f)
of the Federal Rules of Civil Procedumely authorizes the Court to strike from
any pleading “any insufficient defenseany redundant, immaterial, impertinent,
or scandalous matter.” Fdd. Civ. P. 12(f). It doesot authorize the striking of
the reply in support of their statemafitmaterial fact on the grounds of non-
compliance with th Local Rules.
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3. Circle Group’s Motion to File Substituted Appendix
Federal Rule of Civil Prmedure 15(a)(2) provides that a “court should freely
give leave [to amend pleadings] when jostso requires.” “District Courts have
broad discretion to grant or deny the leaw amend. In the absence of undue
delay, bad faith, dilatorgnotive or undue prejudice, leave to amend is routinely

granted.” _Forbus v. Sears Roebuck & Gf) F.3d 1402, 1405 (11th Cir. 1994)

(citing Foman v. Davis371 U.S. 178, 182 (1962)).

Circle Group seeks an Order from theu@dor leave to file a substituted
appendix after it inadvertently omitted @ert cited materialsral incorrectly cited
to one exhibit as a result of a typographeabr. Circle Goup filed its request
within two months of submitting its ofilgal appendix and its request was not
opposed by the UnionLR 7.1 B., NDGa.

Circle Group does not seek to add any malethat were not cited to in its
Motion for Partial Summary Judgment, butyitd ensure that the cited evidence is
properly included in the appendix aftewas inadvertently omitted. Allowing a
substituted appendix to be filed will n@hduly prejudice the Union since the
exhibits had previously been produced ie tdourse of discovergnd were cited in

Circle Group’s motion. The Court findsatthere is no undue delay, bad faith,
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dilatory motive, or undue prejudice tcetparties and the request to file the
substituted appendix is granted.
4, Defendant’s Motion to Quasbubpoena to Produce Documents

On July 20, 2010, the parties submiteedoint Discovery Plan to the Court
for approval. On July 21, 2010, the Coapproved the parties proposed plan and
set December 15, 2010, as the date for tbgecbf all discovery. On November 1,
2010, the parties filed a Joint Motion for Extension of Time to Complete
Discovery through and including Februdry, 2011. On November 2, 2010, the
Court approved the request to extend @iscy and notified the parties that no
further extensions of the deadline wouldgsanted. (Order of Nov. 2, 2010).

On February 14, 2011, one day prior to the close of discovery, Circle Group
served a subpoena upon Berry College seeking:

1. All pleadings and other papdiled with in [sic] the Superior

Court of Floyd County, State of Gmgia, in the matter of Berry

College, Inc., v. Southeaste@arpenters Regional Council, Civil

Action No. 08CV04518-JFL001 (“Berr@ollege Litigation.”).]

2. All transcripts of any depi®n taken in the Berry College
Litigation.

3. All transcripts of any hearirfgeld in connection with the Berry
College Litigation.

(Ex. 5 to Def.’s Mot. to QudsSubpoena to Produce Documents).
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Berry College complied ith the February 14, 201%ubpoena and provided
the documents requested. (Ex. 6 to Ba¥lot. to Quash Subpoena to Produce
Documents).

On July 19, 2011, Circle Group filed an additional subpoena seeking:

All documents relating to litigieon between Berry College and

Southeastern Carpenters filedSaperior Court of Floyd County,

Civil Action No: 08cv04518, excephose that are subject to the

attorney-client privilege. This deand includes, but is not limited to

any and all settlement agreementases, covenants not to sue and

other agreements of any kind betwebke parties. These documents

are sought in preparation for trial.

(Pl.’s Subpoena to Produce Documents, Information, or Objects or to Permit
Inspection of Premises in a Ciikction of July 19, 2011 [125.1]).

On August 2, 2011, the Union movedquash the subpoena on the grounds
that it is an untimely discovery requethe settlement agreement between the
Union and Berry College that is soudiyt Circle Group is confidential and
inadmissible; and the settlement agreenenbt reasonably calculated to lead to
discovery of admissible evethice. (Def.’s Memo. of bain Support of Mot. to
Quash Subpoena at 4, 7).

Circle Group, in its response to theibims Motion to Quash, asserts that it

IS not seeking the settlement agreementliscovery purposes; does not intend to

use the document to find additionalarmation; does not intend to seek
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permission to depose additional witnessag] that it intends to use the settlement
agreement for purposes of trial preparatod at trial. (Pl.’s Response to Def.’s
Mot. to Quash Subpoena at 3). GirGroup also asserts that requiring
“compliance with the subpoena will not loein either the Union or the Court by
delaying the filing of dispositive motionsnse they have already been filed.” (Id.
at b).

A district court has broad discretion to control the pace of litigation and the
course of discovery to enguthat cases move to a @iy and orderly conclusion.

Chrysler Intern. Corp. v. Chemal280 F.3d 1358, 1360 (31Cir. 2002); Am. Key

Corp. v. Cole Nat'l Corp.762 F.2d 1569, 1578 (11th Cir. 1985). It also has broad

discretion to impose sanctions on uncooperative litigants who impede the orderly
processing of a case or fail “to obey a scheduling or other pretrial order Fefee

R. Civ. P. 16(f)(1)(C); Mut. Se. Ins. Co. v. Frit Indus., Inc358 F.3d 1312, 1326-

27 (11th Cir. 2004); Phipps v. BlakenéyF.3d 788, 790 (11th Cir.1993);

Buchanan v. Bowmar820 F.2d 359, 361 (11th Cir. 1987).

The majority of jurisdictions, and cdsrwithin this Circuit, consider
subpoenas issued under Rule 45 to ctutstdiscovery and, thus, are subject to

discovery deadlines establishky the Court._See, e.dbrams v. Ciba Specialty

Chems. Corp.265 F.R.D. 585, 588 (S.D. Ala. 2010); Mortg. Information Servs.,
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Inc. v. Kitchens210 F.R.D. 562, 566 (W.D.N.C. 200@)ting Dreyer v. GACS,

Inc., 204 F.R.D. 120, 122 (N.D. Ind. 2001) (noting that “[m]ost courts hold that a
subpoena seeking documents from adtpiarty under Rule 45(a)(1)(C) is a
discovery device and therefore subjecatecheduling order’s general discovery

deadlines”); Integra Lifesanees I, Ltd. v. Merck190 F.R.D. 556, 561 (S.D. Cal.

1999) (observing that “[c]ase law ediabes that subpoenas under Rule 45 are
discovery, and must be utilized withiretime period permitted for discovery in a

case”);_Marvin Lumber and Cedar Co. v. PPG Indus., €7 F.R.D. 443, 443-44

(D. Minn. 1997) (holding tht subpoenas duces tecumet the definition of
discovery contained in Rui6(a)(5), and that theyatherefore “subject to the
same time constraints that apply to altlué other methods of formal discovery”);

Rice v. United Stated64 F.R.D. 556, 557 (N.D. Okla995) (“Rule 45 subpoenas

duces tecum . . . constitute discovery7’)yoore’s Federal Practice § 34.03[2][a]
(stating that, “[a]lthough Rule 45 is noinlited by its terms to nonparties, it should
not be used to obtain pretrial production of documents or things, or inspection of
premises, from a party in circumventiondi$covery rules or orders”)); Dees v.

Hyundai Motor Mfg. Ala., LLC No. 2:07-CV-306-MHT, 2008 WL 821061, at *1

(M.D. Ala. Mar. 25, 2008 Pushko v. KlebeneNo. 3:05-cv-211-J-25HTS, 2007

WL 2671263, at *3 (M.D. Fla. Sept. 7, 2007).
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There is an exception to the general rule that Rule 45 subpoenas may not be
used to “as a means to engage stdvery after the discovery deadline has

passed.”_See, e,@uritan Inv. Corp. v. ASLL CorpNo. Civ. A. 97-1580, 1997

WL 793569, at *1 (E.D. Pa. Dec. 9, 199'Rule 45 subpoesanay be employed
in advance of trial and outside of a digery deadline for the limited purposes of
memory refreshment, trial preparationtosecure for the use at trial original

documents previously disclosed by discovery. See,ltghens 210 F.R.D. at

567; Rice 164 F.R.D. at 558 n.1; Puritah997 WL 793569, at *1-*2 (“A trial

subpoena is not an appropriate means of ascertaining facts or uncovering
evidence.”).

This general rule and limited excegptihelps ensure that the course of
discovery is controlled anthses can progress to a tignahd orderly conclusion.

SeeChemaly 280 F. 3d at 1360; BASF Corp. v. Old World Trading, Gm. 86 C

5602, 1992 WL 24076, at *2 (N.D. Ill. Feb. 4, 1992) (“the court’s policy of
requiring parties to submit a pretrial order detailing thosements which it may
use at trial is rendered nugatonaifrial subpoena may issue demanding
documents not previously produced or identified”). Practical considerations of
case management compel tmaclusion that Rule 45 subpoenas issued after the

close of discovery and seeking toaeen discovery under the guise of trial
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preparation should be quashed. See, Alrtams 265 F.R.D. at 589; Dreye?04

F.R.D. at 123 (allowing a party to continfegmal discovery after the deadline
“unnecessarily lengthens [the] discoveryqass, and diverts thgarties’ attention,
from the post-discovery aspect okparing a case for Trial”).

The Court finds that Circle Groupssibpoena, issued after the discovery
deadline, is not seeking documents for memory refreshment or trial preparation,
and does not seek an original copyaafocument that was already produced in
discovery. Circle Group cadilhave included the information it seeks in its initial
subpoena, which was complievith by Berry Collegelt did not. The subpoena
request essentially reopensabvery more than five months after it closed. (Def.’s
Mot. to Quash Subpoena to Produce DocumsanB). The Court finds that Circle
Group’s subpoena constitutes an untind#covery request and it is quashed.

B. Motions for Summary Judgment

1. Summary judgment standard

Upon motion by a party, a court “shall grant summary judgment if the
movant shows that there is no genuirgpdie as to any material fact and the
movant is entitled to judgment as a mattelaef.” Fed. R. CivP. 56(a). Parties
“asserting that a fact cannot beis genuinely disputed must support that assertion

by ... citing to particular parts of matds in the record, including depositions,
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documents, electronically stored information, affidavits or declarations,
stipulations (including those made fourposes of the motion only), admissions,
interrogatory answers, or other matesialFed. R. Civ. P. 56(c)(1).

The party seeking summary judgmenatsethe burden of demonstrating the

absence of a genuine dispute as toraayerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c®rthe moving party has met this
burden, the non-movant must demonsttagd summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. Cq.193 F.3d 1274, 1282 (11th Ci999). Non-moving parties
“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_Id.“A party may object that the
material cited to support alispute a fact cannot be peeted in a form that would
be admissible in evidenceFed. R. Civ. P. 56(c)(2).

The Court must view all evidence irethght most favorable to the party
opposing the motion and must draw all nefieces in favor of the non-movant, but

only “to the extent supportable by the rec8rdsarczynski v. Bradshawb73

F.3d 1158, 1165 (11th Cir. 200@uoting_Scott v. Harrj$550 U.S. 372, 381 n.8

(2007) (emphasis in original)). “[Cldébility determinations, the weighing of

evidence, and the drawing of inferencesrfrime facts are the function of the jury
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...." Graham193 F.3d at 1282. “If the recordgsents factual issues, the court
must not decide them; it must deny thetion and proceed to trial.” Herzof93
F.3d at 1246. But, this requiremenktends only to ‘genuine’ disputes over
material facts,” meaning “ore than ‘some metaphysicddubt as to the material
facts.” Garczynski573 F.3d at 1165 (quoting Scdib0 U.S. at 380). “Where
the record taken as a whole could not leadtional trier of fact to find for the

non-moving party, there is no ‘genuine ieduor trial.” Matsushita Elec. Indus.

Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986).

2.  Section 8(b)(4) of the National Labor Relations Act

“Section 8(b)(4) of the [National Labor Relations Act, 29 U.S.C. 88 151 et
seq.(the “Act”)] was designed to prohibitressure tactically directed towards a

neutral [secondary] employer anlabor dispute not his own.”” Teamsters Local

Union No. 5 v. NLRB 406 F.2d 439, 441 (5th Cir. 1969) (quoting Nat'l

Woodwork Mfrs. Ass’n v. NLRB386 U.S. 612, 623 (1967}).“The impact of the

section was directed toward whakisown as the secondary boycott whose

‘sanctions bear, not upon the employer who alone is a party to the dispute, but

12 At the outset of discussing the controllilegal principles in this case, the Court
notes that it finds the National Labor Re&las Board (“NLRB”) cases cited by the
parties to be persuasive, but adheres to the controlling decisions of the Eleventh
Circuit and looks to persuasive cases frathner federal courtisefore relying upon
“Board law” developed by an administrative agency. Sleeet Metal Workers’
Intern. Ass’n, Local 15 v. NLRPA491 F.3d 429, 434-35 (D.C. Cir. 2007).
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upon some third party who has no concerit.ih Local 761, Int'l Union of Elec.

v. NLRB, 366 U.S. 667, 672 (1961) (quoting IMBhd. of Elec. Workers, Local

501 v. NLRB 181 F.2d 34, 37 (2d Cir. 1958).

Section 8(b)(4) “prohibits union inducemt of employees to cease work and
. .. makes it unlawful for a union to #aten, coerce, or restrain ‘any person,’
including an employer where the contlincludes one or more proscribed

secondary objectives.” Teamsters Local Union Ne(® F.2d at 440 n.3. “A

¥ The Court finds the following plain-langua@eventh Circuit jury instructions to
be instructive in understanding the tedaship between primary disputes, primary
employers, primary activity, neutralsgcondary employers, and secondary
activity:

When a labor organization has apmlite with an employer regarding
that employer’s labor and employmealicies, the dispute is called a
primary dispute and the employisrcalled a primary employer.
Federal law protects the right of a labor organization to lawfully
picket, or take other lawful actioagainst an employer with whom it
has a primary dispute concerning that employer’s labor and
employment policies. The action takbBy the union is referred to as
primary activity.

The Federal law prohibits a union from unlawfully threatening or
coercing an employer with whom it dorot have a dispute in order to
force that employer to cease doimgsiness with a primary employer.
The employer with whom the union dosst have a dispute is referred
to as a neutral or secondary employer. The union’s activity against
this neutral or secondary erogkr is called secondary activity.

SeeBE & K Const. Co. v. Will &Grundy Counties Bldg. Trades Coundib6
F.3d 756, 764 (7th Cir. 1998).
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combination of prohibited action and proitéa objective is esséal” to make out
a violation of the Act for an unfair labor practice. Id.

Here, Circle Group hadleged violations of Sections 8(b)(4)(i),
8(b)(4)(ii)(A), and 8(b)(4)(i))(B). Irthe cross motions for summary judgment,
Circle Group seeks summary judgmastto liability only on the Section
8(b)(4)(i1)(B) claim and the Unionegks summary judgment on all claims.

3. Prohibited action under Section 8(b)(4)(i)

29 U.S.C. § 158(b)(4)(i) (“8(b)(4)(i))") mees it an unfair labor practice “to
engage in, or to induce or encowany individual employed by any person
engaged in commerce or in an industry affecting commerce to engage in, a strike
or a refusal in the course of his eyghent to use, manufacture, process,
transport, or otherwise handle or wank any goods, articke materials, or
commodities or to perform any servicegircle Group clans that Section
8(b)(4)(i) was violated because “at lease of the objectives of the Defendant
Union’s picketing was to induce or encougagmployees of third parties to refuse
to work, in violation of Section 8(b)(4)(of the National Labor Relations Act.”

(Am. Compl. 1 47).
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4, Prohibited action under Section 8(b)(4)(ii))(A)

29 U.S.C. § 158(b)(4)(ii))(A) (“8(b)(4d)(A)") makes it anunfair labor
practice to “threaten, coerce, or restrany person engaged in commerce or in an
industry affecting commercejhere . . . an object thereof is forcing or requiring
any employer or self-employed person tmjany labor or emplyer organization

...." SeeMobile Mech. ContractarAss’n, Inc. v. Carlougt664 F.2d 481, 485

(5th Cir. Unit B 1981) (Section 8(b)(4)({3) prohibits efforts to compel an
employer to join a union or act as if it were a member of an employer
organization). Circle Group claims tiag¢ction 8(b)(4)(ii)(A) was violated
because, since on or about October 2@@6 Union threatened, coerced or
restrained various employers, entitieglividuals, or executives engaged in
interstate commerce or an industryeating interstate commerce “with an object
of: (a) forcing or requiring The Circle Gup to join Defendant Union . ...” 29
U.S.C. 8§ 158(b)(4)(ii)(A){Am. Compl. 11 9-10).
5. Prohibited action under Section 8(b)(4)(ii))(B)

29 U.S.C. § 158(b)(4)(ii))(B{*8(b)(4)(ii)(B)") makes it an unfair labor
practice for a labor organizer or its agetatSthreaten, coerce, or restrain any
person engaged in commerce or in an industry affecting cotenadnere . . . an

object thereof is . . . forcing or requiring any person to,” among other things,
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“cease doing business with any other pefs@ircle Group claims that Section
8(b)(4)(ii)(B) was violated becausense on or about October 2006, the Union
threatened, coerced oisteained various employersntities, individuals, or
executives engaged in interstate contaear an industry affecting interstate
commerce “with an object of: . . . forgror requiring the entities to cease doing
business with The Circle Grodp(Am. Compl. 11 9-10).

Section 8(b)(4)(ii))(B) “aims to prohibit a union that has a labor dispute with
one employer (the primary employer) fraaxerting pressure on another neutral
employer (the secondary employer), wd#re union’s conduct is calculated to
force the secondary employer to ceasegdusiness with the primary employer.”

Kentov v. Sheet Metal Woeks’ Int’l Ass’n Local 15418 F.3d 1259, 1263 (11th

Cir. 2005) (citing Nat'l. Wbodwork Mfrs. Ass’n v. NLRB386 U.S. 612, 620-27

(1967)); sealsoHirsch v. Bldg. and Const. ddes Council of Phila. and Vicinity

530 F.2d 298, 305 (3d Cir. 1976) (Sectioh)®&)(ii)(B) “prohibits a union from
exerting indirect economic pressure oa #émployer with whom it has its primary
dispute by attempting to force neutral employers or individuals to sever business
relations with its primary adversary throutineats, coercion, or restraints”). “As
the Supreme Court has explained, Sec8(b)(4)(ii))(B) implements ‘the dual

congressional objectives of preserving the right of labor organizations to bring
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pressure to bear on offending employerprimary labor disputes and of shielding

unoffending employers and othdrem pressures in controrgges not their own.

Kentoy, 418 F.3d at 1263 (quoting NLRB Benver Bldg. & Constr. Trades

Council 341 U.S. 675, 692 (1951)).

“A violation of Section 8(b)(4)(ii)(B) consists of two elements: (1) a union
engages in conduct that threatens, coemragstrains an employer or other person
engaged in commerce; and (2) an obgéd¢he union’s conduct is to force or
require an employer or person not to harideproducts of, or to do business with,
another person.” _Kento¥18 F.3d at 1263 (citing 29.S.C. 8§ 158(b)(4)(ii)(B)).

C. Exceptions for certain uniotonduct under Section 8(b)(4)

Along with an exception for what is ko as primary picketing, there is a
‘publicity proviso’ exception in Section 8(b)(4) that provides:

nothing contained in [Section 8(b)(4kall be construed to prohibit
publicity, other than picketing, fahe purpose of truthfully advising
the public, including consumers andmigers of a labor organization,
that a product or products are produced by an employer with whom
the labor organization has a primary dispute and are distributed by
another employer, as long as suchligity does not have an effect of
inducing any individual employed by any person other than the
primary employer in the course of his employment to refuse to pick
up, deliver, or transport any goods,nmt to perform any services, at
the establishment of the employsrgaged in such distribution;

29 U.S.C. § 158(b)(4).
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1. Authorized peaceful, non-picketing activity under the proviso

Under the publicity proviso, a peaakfrea standards campaign using
handbilling or bannering, truthfully advising the publicaafbor dispute, that does
not have a proscribed secondary objeatmrduct element, such as picketing or
disruptive or otherwise coercive noreketing conduct, implicates First

Amendment concerns and does viotate Section 8(b)(4). SdgeBartolo Corp.

v. Fla. Gulf Coast Bldg. andddst. Trades Council (DeBarto]@)85 U.S. 568,

583-84 (1988); Kentqw18 F.3d at 1265; Benson v. United Bhd. of Carpenters,

Locals 184 & 1498337 F. Supp. 2d 1275, 1278-79 (D. Utah 2004) (combination

of peaceful handbilling and bannering povscribed by Section 8(b)(4) where no
allegation union representatives shouteatrolled, blocked entrances, acted

aggressively, or initiated verbal conversations with the public); Carpenters Local

No. 1506 (Eliason)355 NLRB No. 159, at *2 (2010) (no violation where “banners

were held stationary on a public sidewalk or right-of-way, no one patrolled or
carried picket signs, and no one interfered with persons seeking to enter or exit
from any workplace or business”).

Handbilling, bannering, or other forms of demonstration that do not involve
ambulatory picketing or patrolling cdiecome the functional equivalent of

picketing and violate Section 8(b)(#)B) where there is a mixture of
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communication and coercive conduct desagteefurther the object of exerting
pressure on a neutral secondary employeease doing business with the primary
employer with which a union has a labor dispute. S&®ov, 418 F.3d at 1265-

67. Certain forms of informationakandbilling or bannenig activity can be
considered picketing in violation of §(d) because picketing is not limited to the
traditional concept of persons patrolling wiigns on sticks and “it is well-settled
that the existence of placards on sticksasa prerequisite to a finding that a union

engaged in picketing.” Kentp¥18 F.3d at 1265 (citing Mine Workers Dist. 2

(Jeddo Coal Co.834 NLRB 677, 686 (2001); Service Employees Local 87

(Trinity Building Co.) 312 NLRB 715, 743 (1993)).

The distinction between picketirand bannering or handbilling is that
“picketing is ‘a mixture of conducta communication’ and the conduct element
‘often provides the most persuasive degst to third persons about to enter a
business establishment.” DeBartp#85 U.S. at 580 (1988) (quoting NLRB v.

Retail Store Employeed447 U.S. 607, 619 (1980) (Stexe J. concurring)). “The

important feature of picketing appeardposting by a labor organization . . . of
individuals at the approadb a place of business &@complish a purpose which
advances the cause of the union, sudkeaping employeesway from work or

keeping customers away from teeployer’s business.” Kentp%18 F.3d at 1265
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(citing Lumber & Sawmill Workers Local Union No. 2797 (Stoltze Land &

Lumber Co.) 156 NLRB 388, 394 (1965)). BgeeEliason 355 NLRB No. 159,

at *8 (narrowly defining picketing as requiring the element of confrontation to find
“picketing proscribed as coercion @straint within the meaning of

8(b)(4)(i)(B)").

The publicity proviso is not without limitation and the use of bannering and
handbilling as a means of “truthfully ading the public” of a labor dispute also
requires the banners ahdndbills convey truthful information29 U.S.C.

§ 158(b)(4). Banners that state thera labor dispute and name the secondary
neutral employer are not technically untful within the meaning of the Act

because “Congress in the NLRA seemingly indicated that a ‘labor dispute’ did not
depend on ‘whether or not the disputastand in the proximate relation of

employer and employee.” S&enson 337 F. Supp. 2d at 1278-79 (banners
stating “shame on [secondary neutrabéoger]” and “labor dispute” are not

untruthful under the NLRA). BugeeServ. Employees Int'| Union Local 52829

NLRB 638, 639 n.12, 681-82 (1999) (digtive demonstrations outside private
homes of neutrals with signs or handbiEeming a secondary neutral can violate
Section 8(b)(4)(ii)(B)).Because banners are by the2ry design intended to

stimulate further inquiry and grab the publiatention, they are also “not ‘false’
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simply because [they] fail to informetpublic as to whom the union has its

‘primary,’ as opposed to ‘seadary’ dispute . . ..” Sdd. at 1280; Kohn v. Sw.

Reg’l Council of Carpenter289 F. Supp. 2d 1155, 1169 (C.D. Cal. 2003).

2. Authorized primary and common situs picketing

Section 8(b)(4)(ii)(B) also makes clehat picketing of a primary employer
with whom a union has a labor disputeaeg an unlawful activity under the Act.
29 U.S.C. § 158(b)(4)(ii)(B) €fothing contained in this clause (B) shall be
construed to make unlawful, where ndtetwise lawful, any primary strike or
primary picketing”). Section 8(b)(4)oes not prohibit what is known as common
situs picketing where a primary employkke Circle Group, is working at a
property belonging to a neutral or secondamyployer, as long as the picketing is

primary in nature._See, e,0NLRB v. Ironworkers Local 43850 F.2d 551, 554

(9th Cir. 1988).

“Informational picketing at a common woskte advising the public that an
employer pays substandard wagesugl& However, even informational
picketing . . . will be considered unlawifiany object of the picketing is for an

unlawful purpose.”_Lane CrarServ., Inc. v. Int'l Bhdof Elec. Workers, Local

Union No. 177704 F.2d 550, 553 (11th Cir. 1988uoting_Texas Distribs., Inc.

v. Local Union No. 100, United Ass’n of Journeym®&88 F.2d 393, 398 (5th Cir.
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1979), abrogated on other grounds Summit Valley Indus., Inc. v. Local 112,

United Bhd. of Carpenterd56 U.S. 717 (1982)). Common situs picketing must
also be conducted “in a way least caloedato induce secondagffects.” _Ramey

Construction Co. v. Local 544, P&ns, Decorators and Paperhangéi® F.2d

1127, 1131 (5th Cir. 1973).

3. Determining primary picketing under Moore Dry Doahkd
Superior Derrick

Whether picketing is primary in natyreonducted in a way least calculated
to induce secondary effects, and diregiadharily at the employer with whom the
union has its labor dispute, is determifigdconsidering the criteria articulated in

Sailors’ Union of the Pacific (Moore Dry Doclk2 NLRB 547, 549 (1950) and

Superior Derrick Corp. v. NLRR273 F.2d 891 (5th Cir. 1968). For picketing at
a common situs to be classified as piienary activity directed at the primary

employer without a proscribed secondary object under Moore Dry, Dibvek

picketing must meet the following conditiorfa) the picketing is strictly limited to
times when the situs of the dispugdocated on the secondary employer’s

premises; (b) at the time of the picketithe primary employer is engaged in its

14 A secondary employer mayitigate the effects of a jpnary picket at a common
situs and confine a picket to a specifieaby establishing a reserve gate for the
primary employer’s exclusive use. S¥eRB v. Ironworkers Local 433850 F.2d
551, 554 (9th Cir. 1988). The use of a resgyate is not a significant issue in
deciding the motions before the Court.
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normal business at the situs; (c) the picketing is limited to places reasonably close
to the location of the situs; and (d) the @tikg discloses clearly that the dispute is

with the primary employer.”_Linbeck Const. Corp. v. NLRI50 F.2d 311, 316

(5th Cir. 1977).

“Demonstrating bare comphae with_Moore Dry Dockloes not, in and of
itself, prove that the common situs pitikg was not infected with an improper
secondary purpose” and “in order to shoempliance with rguirement [four] of

Moore Dry Dock a deeper inquiry must lmeade into the union’s purpose”

pursuant to Superior DerrickRamey 472 F.2d at 1134. In interpreting the

requirements of Moore Dry Dogckhe Eleventh Circuit, in Superior Derritk

stated that a picketing union must “makeestlnat people are not led to believe that

> The Eleventh Circuit explained:

The lesson of Superior Derrigk that if the picketing union does not
take sufficient steps to overcome the normal appeal of its picket line,
the objective of common situs pickeg will be deemed secondary.
The ‘normal appeal of the picket linptesumably refers to the natural
tendency of both the public and othewrkers to assume that a picket
line is striking against the emplayen the picketed site. Since a
common situs contains more thédne primary employer, the duty
evolves for the picketing union to makere that people are not led to
believe that the picket line is drted against anyone other than the
primary employer.

Ramey 472 F.2d at 1134-35.
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the picket line is directedgainst anyone other than the primary employer.”
Ramey 472 F.2d at 1135.
“The failure of a union to obsentbese criteria which are primarily

embodied in the Moore Dry Dodtandards, is treated as strongly indicative of a

secondary, proscribed object” avidlation of 8(b)(4). _Se®amey 472 F.2d at

1131. “The Moore Dry Docktandards have been further amplified in this Circuit

by a requirement that the picketing amido everything that is reasonably

necessary to” avoid causing secondary employers to cease doing business with the
primary employer._Sed. “[T]his requirement places a heavy burden on the
picketing union to convince the trier @dt that the picketing was conducted in a
manner least likely to encoumgecondary effects.” IdThis Circuit has also held

that “[i]f neutral persons we misled or encouragéd act as a result of the

picketing, the picketing is unlawful.”_Texas Distrip598 F.2d at 399.

D. Prohibited threatening or coevei conduct under Section 8(b)(4)

“[T]he phrase ‘threaten, coerce, or ragt’ does not describe any sort of
measurable physical conduct suggestethbyordinary meaning of those words,
but is rather a term of legislative art designed to capture certain types of boycotts

deemed harmful by Congress.” Soft DrWorkers Union Local 812, Int’'| Bhd. of

Teamsters v. NLRB657 F.2d 1252, 1267 n.2[0.C. Cir. 1980).
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1. Threats

Because Section 8(b)(4) does nailpbit primary or common situs
picketing, a union may inform a secondamployer of its labor dispute with a
primary employer and the possibility of, itg intention to, conduct common situs
picketing while the primary employervgorking at the secondary employer’s

location. _Sedronworkers Local 433850 F.2d at 555. But, a union may not make

an unqualified threat to picket a neliwasecondary in order to force that

employer to cease doing businesthwhe primary employer. S&E & K Const,

156 F.3d at 766.
Additionally,

a union cannot avoid liability for illegally threatening a secondary
employer by conveying the threat witinocuous words, implications

and body language. Liability resuftem the unlawful threat, not

from the particular words or gestures used to convey it. Nor can a
union avoid liability because thersa statement could be reasonably
interpreted as both a threat of a legal primary picket and a threat of an
illegal secondary picket.

Seeid. at 764 (citation omitted)Deciphering the language conveyed by a union to

determine what it means in context and i a prohibited threat of action against

the secondary “is a classic jury question.” #ee
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2. Coercion

“Coercion under Section B)(4)(ii)(B) involves ‘nonjudicial acts of a
compelling or restraining mare, applied by way of caerted self-help consisting
of a strike, picketing, or other economeétaliation and pressure the background

of a labor dispute.”_Kentqwl18 F.3d at 1264 n.6 (citing Carpenters Ky. State

Dist. Council (Wehr Constr., In¢.308 NLRB 1129, 1130 n. 2 (1992) and quoting

Sheet Metal Workers Local 48 v. Hardy CoiR82 F.2d 682, 686 (5th Cir. 1964));

seealsoGold v. Mid-Atl. Reg’l Council of Carpenterd07 F. Supp. 2d 719, 725

(D. Md. 2005) (quoting Wehr Constr., In608 NLRB at 1130 n.2) (“The NLRB

has defined this ‘coercion’ element‘asnjudicial acts of a compelling or
restraining nature, applidy way of concerted self-help consisting of a strike,
picketing, or other economic retaliationdapressure in the background of a labor
dispute.”). “In a variety of other inahces, the [NLRB]d the courts have
recognized that disruptive, non-picketindiaity directed against secondaries can
constitute coercion.” Eliaso355 NLRB No. 159, at *12.

Coercive conduct can be found whenengon handbills or banners at the
approach to a neutral secondary emplogech as a hospital or hotel, and stages
processions; patrols; shouts; acts aggively; makes threats; physically or

verbally interferes with or condnts persons coming and going from the
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establishment; creates a symbolic barrier to those who would enter the
establishment; or uses speakers to dbtaat messages at an excessive volume
toward a building that hired a primary employer as a subcontractorSHaet

Metal Workers’ Int’'l Ass’n, Local 15491 F.3d at 438; Kento¥18 F.3d at 1265-

67; Metro. Reg’l Council oPhila. & Vicinity v. NLRB, 50 F. App’x 88, 91-92 (3d

Cir. 2002); Benson337 F. Supp. 2d at 1278-79; Kol289 F. Supp. 2d at 1168.
Coercion can also be found where pickgtor disruptive, non-picketing activity is
conducted in front of the residential howfea neutral party since that activity

could reasonably be foreseen to haraskeambarrass the neutral in front of his
neighbors, is inherently intimidating andrdrontational, is not a primary site or
common situs for picketing, and fatisitside the “peaceful handbilling [and
bannering activity] not invoimg nonspeech elements” found to be protected by the

First Amendment in DeBartoloSeeDeBartolg 485 U.S. at 574; Serv. Employees

Int'l Union Local 525 329 NLRB at 639 n.12, 681-82.

Thus, picketing and certain types of bannering and handbilling activity can
be found to be threatening or coercivel aolate Section 8(b)(4) when combined
with a prohibited object, such as forcing the secondary employer to cease doing

business with the primary employer. Kentdi8 F.3d at 1263.
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E. Prohibited object and intent attivity under Section 8(b)(4)

The decisive question in a seclary boycott case is whether the
intent or object of the union’s &gty is directed at the primary
employer alone or at secondarymayers, with the intention of
pressuring the latter to curtail basss with the primary employer.
The prohibited secondary object need not be the sole object of the
union’s activity. Indeed, in the ordinary course of things, a union’s
ultimate goal will be to influece the primary employer.

Texas Distribs.598 F.2d at 399-400 (citing Local 761, Electrical Workers v.

NLRB, 366 U.S. 667 (1961)); se¢soDenver Bldg. & Const. Trades Coun@é1

U.S. at 689 (“It is not necessary to find tha sole object of the strike was that of

forcing the contractor to terminate thésontractor’s contract.”); Local 7, Sheet

Metal Workers Int’l Ass’n and\ndy J. Egan Co., Inc. (Egar845 NLRB 1322,

1323 (2005) (quoting Denver Bldg.Const. Trades Counc¢iB41 U.S. at 689 n.18

(1951)) (“In order for the picketing to hnlawful, the secondary object need only
be ‘an object'—not the sole object — oktpicketing.”). “Any other objectives

that [a] Union may have . . ., do naintrol the secondary boycott analysis.”

Kentov, 418 F.3d at 1263 n.5 (citing Denv&ldg. & Constr. Trades CoungiB41

U.S. at 689; Pye v. Teamsters Local Union No., BA2F.3d 1013, 1023 (1st Cir.

1995)).
The question of the object of demonswas is one of fact, the fact finder is

not bound to accept self-serving expditions given by a union, and it is
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permissible to consider the totaliy the union conduct in making that

determination._ SedLRB v. Int’'| Bhd. of Elec. Workers, Local 26%04 F.2d

1091, 1097-98 (8th Cir. 1979).
“In the absence of admissions by the unidran illegal intent, the nature of

acts performed shows the intent.” dal 761, Int'l Union of Elec. v. NLRB366

U.S. 667, 672 (1961) (quoting Seafarersllatiion of North America, Atlantic

and Gulf Dist., Harbor and lland Waterways Division v. NLRB?65 F.2d 585,

591 (D.C. Cir. 1959)); sealsoPickens-Bond Const. Co. v. United Bhd. of

Carpenters, Local 69886 F.2d 1234, 1241 (8th Cik978) (“Intent is inferred

from the nature of acts performed.™jI]n determiningwhether a party has
violated 8(b)(4), one looks to the objentbt the effect, of that party’s allegedly
impermissible activity” and looks at the totality of the facts and circumstances to

determine if there is “an impergsible object under 8(b)(4).” _Sé&beck Const.

Corp, 550 F.2d at 319-20 (citing Rame72 F.2d 1127; Constr. and Gen.

Laborers Local 438 v. Hardy Eng’g and Constr.,364 F.2d 24 (5th Cir. 1965));

seealsoLane Crane Serv., Inc/04 F.2d at 553 (citing Texas Distrip598 F.2d at

399).
The contents of handbills, bannemsddetters used in conjunction with

union activity may be considered as part of the totality of facts and circumstances
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in determining if an impermissible object or intent exists. $HeleB v. Gen.

Truck Drivers, Local No. 31520 F.3d 1017, 1020, 1025-27 (9th Cir. 1994), cert.
denied 513 U.S. 946 (1994).

Where a union acts in a manner whicknows will have asecondary effect
even though it could act otherwise with@m¢ating such effect, doing such an act
constitutes a secondary boycott in atodn of Section 8(b)(4). Sdexas
Distribs, 598 F.2d at 400. Additionally, “[i]f the union acts with ‘mixed motives,’
partially primary and partially secongaits conduct is unlawful under section
8(b)(4); it is not necessary to find thaetbole object of the strike was secondary
so long as one of the union’s objectiwvess to influence the secondary employer

to bring pressure to bear on the primariautz & Oren, Incv. Teamsters, Local

No. 279 882 F.2d 1117, 1120-21 (7th Cir. 1989).
1. Prohibited recognitional object in violation of 8(b)(4)(ii)(A)

A prohibited recognitional object in violation of Section 8(b)(4)(ii)(A) can
be found in an area standards campavhere a union segko compel an
employer to recognize a union, forcegtdlective bargaining agreement upon
persons it does not represent, compab@aunion employer to provide non-cost
benefits that union members enjoy,compel a nonunion employer to do more

than equal the total cost of uniarea wages for its employees. S86RB v. Int'|
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Bhd. of Elec. Workers, Local 26604 F.2d 1091, 1097 (8th Cir. 1979); Gen. Serv.

Emp. Union Local No. 73 v. NLRB78 F.2d 361, 374 (D.C. Cir. 1978); San

Francisco Local Joint Exec. Bdf Culinary Workers v. NLRB501 F.2d 794, 800

(D.C. Cir. 1974).

“[A] recognitional object is establed when a union, although purportedly
picketing to maintain area standardsdertakes to go beyond a legitimate area
standard object and demands that a pezkeimployer do more than equal the total

cost package of its areardracts.” _Int'l Bhd. of Elec. Workers, Local 26504

F.2d at 1097. “[R]ecognitional picketing,esvwhen intended merely to so inform
the general public, is not protected whehas the effect of inducing the
employees of other employers to stop dele®or other services to the targeted

employer in order to coerce him intacognizing the union.”_San Francisco Local

Joint Exec. Bd.501 F.2d at 800. “[E]ven if the Union’s object was not to gain

formal recognition, a union’s purposedeemed ‘recognitional’ where it attempts
to force its collective bargaining agreent upon persons it does not represent.”

Gen. Serv. Emp. Union Local No.,/78 F.2d at 374.

Similarly, because the rationdl® permitting area standards

picketing is the recognition of tHegitimate concar of unions that

the employers with whom they hagentractual relationships should
not be put at a competitive disadvantage because of the cost of such
contracts, a union has no legititmaoncern in demanding that a
picketed employer observe non-cbenefits which the union obtained
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for its own members. Attempts to impose such noneconomic terms of
employment on the employees of other employers sounds more in
terms of demanding acceptance ofdhea bargain than adherence to
area standards.

Seelnt'| Bhd. of Elec. Workers, Local 26504 F.2d at 1097.

2. Prohibited recognitional objeainder 8(b)(4)(i))(A) where
purpose of an area standards campaign is found to be
pretextual

Additionally, “where a union’s avogd area standards objective can be

shown to be false or otherwise unpapgable, then an organizational or

recognitional object can be inferred.” itdd Bhd. of Carpenters, Local No. 1245

229 NLRB 236, 241 (1977) (citing Sales Delivery Drivers, Local 296 (Alpha Beta

Acme Markets, Inc,)205 NLRB 462, 469 (1973); Ao. Emp. Laundry Drivers

Local 88 (West Coast Cycle Supply C@P8 NLRB 679, 6801974)). Before
beginning an area standards campaign, “the burden is on the union to first make
reasonable inquiry to determine whethenot the picketed employer is meeting
area standards, wages, and benefithefise, the purported purpose of area
standards picketing may be deemedexeial, and evidenaoaf improper motive
found.” Egan345 NLRB at 1331.

An area standards objective is not false or otherwise unsupportable for the
purposes of inferring an unlawful recognitional object or violation of Section

8(b)(4) where the area standards camppaegarding a primary employer is based
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on a reasonable inquiry with asegt a degree of thoroughness as the
circumstances will permit into the payment of wages and benefits by the

secondary, nonunion enagyler. See, e.gEgan 345 NLRB at 1331; United Bhd.

of Carpenters, Local No. 124329 NLRB at 240; United Bhd. of Carpenters and

Joiners of America, Local NG45 (Western Engineering LtdNLRB Gen.

Counsel Advice Memo., Case No. 3PG5, A.D. 03145, 1989 WL 241592 (July
27,1989). This degree of thoroughness does not require direct communication
with the nonunion employer and may be lobse past familiaritywith wages and
benefits paid by an employer, dissions with employees of the nonunion
employer, information obtained from thipairty sources, and reviews of pay stubs

of employees. Seegan 345 NLRB at 1332; Int'l Bhdof Elec. Workers, Local

453 (Southern Sun Electric Corporatipp32 NLRB 1130, 1131 (1979);

Ironworkers Local 378NLRB Gen. Counsel Advicklemo., Case No. 37-CP-391,

A.D. 03208, 1989 WL 241606 (Dec. 29, 1989)d&I & Constr. Trades Council of

Phila. & Vicinity (Wohlsa Construction CompanylNLRB Gen. Counsel Advice

Memo., Case No. 4-CC-1466, 4-CB83 1982 WL 30173 (Sept. 20, 1982).

'® The union need not ensure that the information upon which it bases its belief of
an employer’s failure to adhere to areanslards is absolutely correct, but only that
it is reasonably correct and provides a reasonable basis for its assumption that
wages and benefits paxy an employer are belowes standards. See, e.g.

United Bhd. of Carpsters, Local No. 1245329 NLRB at 240; United Bhd. of
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3. Prohibited cease doing business object in violation of

8(b)(4)(ii)(B)

An unlawful ‘cease doing business’ object is demonstrated by conduct
that is intended to or is likely wisrupt or alter the business dealings
between the primary employer and aitnal. A union violates Section
8(b)(4)(B) if ‘any object of [its cercive activity] is to exert improper
influence on secondary or neutral parties.’

Eliason 355 NLRB No. 159, at *20 (Schaumbelayes, dissenting) (quoting

Electrical Workers IBEW Local 501 v. NLRB56 F.2d 888, 892 (D.C. Cir. 1985),

and citing NLRB v. Operating Eng’rs Local 824800 U.S. 297, 304-305 (1971);

Denver Bldqg. & Constr. Trades Coun@iél1 U.S. at 689; Iron Workers Local 272

(Miller & Solomon), 195 NLRB 1063 (1972)). Additionally, “a single threat of

such economic retaliation against a ndusrgufficient to violate [Section]

8(b)(4)(i))(B).” Hirsch 530 F.2d at 306; sedsoTeamsters Local Union No, 5

170 NLRB 288, 290 (1969) (“kn object was to put pressure on Altex to cease
doing business with Barber a \ation is spelled out.”), enf,di06 F.2d 439 (5th
Cir. 1969),_cert. denie@93 U.S. 1024 (1969).
4, Prohibited object and intent in common situs picketing
The question of intent is obviousiy elusive one in the common situs

context. The picketing union will raly declare openly that it has a
secondary objective, so the trierfatt must carefully evaluate the

Carpenters and Joiners of AmericachbNo. 745 (Western Engineering Ltd.)
NLRB Gen. Counsel Advice MemdCase No. 37-CP-55, A.D. 03145, 1989 WL
241592 (July 27, 1989).
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totality of the union’s conduct, in liglf the established standards, in
making a determination of legality.

[T]he law has defined the quest flegal ‘object’ in terms of the
need to actively prevent secondaffeets. The judicial task, then, in
determining whether the proscribedject existed, must be framed
chiefly in terms of whether the unisbehavior evinces an attitude
too solicitous of helpfulsecondary pressures.

Ramey 472 F.2d at 1131, 1132. “[E]ventife more ‘objective’ requirements of

Moore Dry Dockand _Superior Derrickre satisfied, if the tality of circumstances

unequivocably demonstrates a secondarpgeg existed, the picketing should be
deemed unlawful.” Idat 1135"

F. Summary judgment on Circle @up’s Section 8(b)(4)(i) claim

Circle Group made a teadbare allegation of a violation of Section
8(b)(4)(i) in its Amended Complain{First Am. Compl. at 23). Circle Group
expressly did not move for summary judgment on its 8(b)(4)(i) claim and points
out that the Union did not mention théb®@)(i) claim in its Motion for Summary
Judgment. (Pl.’s Partial Mot. for Part@limmary J. at 1 n.1; Pl.'s Memo. of Law

in Opposition to Def.’s Motion for Summady at 1 n.1). The Court finds the

" The Court notes and rejects tentention by the Union that Ramdges not
require an evaluation of the totaly the circumstances that includes
consideration of activity other than pi¢ckey when evaluating the existence of an
unlawful secondary objective in the cormmsitus picketing context. (Def.’s
Response to Pl.’s Mot. for Part@ummary J. at 27-28).
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Union’s failure to make any argument in its initial pleading to be insufficient to
constitute a motion for summary judgmenttbis claim. While Circle Group’s
8(b)(4)(i) claim is not compelling, it suves at this stage of the litigation.

G. Summary judgment on Circle GrogpSection 8(b)(4)(ii))(A) claim

The Union seeks summajudgment on Circle Group’s claim that
8(b)(4)(i))(A) was violated by its conduciThe parties agree that the Union did not
approach Circle Group employees aboyit to organize Circle Group. Circle
Group, however, argues that the Union had a recognitional object to its activities
and that this intent, coupled with the Union’s conduct violates 8(b)(4)(ii))(A)
because its alleged investigation of wagasl by Circle Group as compared to the
wage rate paid by otheorstruction employers wasadequate, was pretextual,
and did not practically or legally prale a sufficient basis for the Union’s
purported area stalards campaign.

An investigation of wges and wage rates ongquires a “reasonable
inquiry to determine whether or nibte picketed employer is meeting area
standards, wages, @benefits.” _Egan345 NLRB at 1331.The parties, however,
dispute whether the investigatory actiontbg Union was sufficient to establish a
reasonable basis to show that Circle@r failed to meet area standards, thus

justifying an area standards campaiggésing Circle Group. Indeed, the Union
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has failed to articulate in any reasonaliey what is the “area standard” with
which it seeks to require compliance.

The Court finds that thel@re disputed issues @dt based on the nature and
scope of the Union’s investigation ofr€le Group’s wages anbenefits; and its
bannering, handbilling, and demonstatactivity, especially to entities and
individuals at which and at whom it wdsected; regarding whether the Union’s
activity had a recognitional object as pairits area standards campaign. Thus,
summary judgment is inappropriate on @rGroup’s 8(b)(4)(ii))(A) claim that the
Union threatened, coerced mstrained various employers, entities, individuals, or
executives engaged in interstate contaear an industry affecting interstate
commerce “with an object of: (a) forcimg requiring The Circle Group to join
Defendant Union . ." 29 U.S.C. 8§ 158(}¢4)(ii)(A); (Am. Compl. 11 9-10).

H. Circle Group and the Union’s motions for summary judgment on
Circle Group’s Section 8(b)(4)(ii))(B) claim

1. Disputed issues of fact exist regarding whether the Union
threatened secondagynployers and neutrals because any
comments ratibe considered in context

There are genuine issues of matefiaak regarding whether the Union
threatened secondary employers in fhoreto get them to cease doing business

with Circle Group. There are two contipg narratives. Cile Group claims, and

cites to testimony of secondary emplopesiness representatives, that Gibbs

71



threatened those secondary employsrstating theravould be adverse
consequences if they used Circle Grouphmir construction projects. The Union,
citing Gibb’s supplemental declarationaichs that no such threats were ever
made. Because whether a threat masle depends on the context of any
discussions, it is a “classic jury questi and inappropriatéor the Court to
determine whether threats were madea motion for summary judgment. €
& K Const, 156 F.3d at 764. Issues of fact and the issue of witness credibility —
both present here — are quintessemfigestions for a jury to answer.

The Court also notes that the Notlostters do not, on their face, contain
threats to secondary parties. Indeednion is entitled to inform a secondary
employer of the possibility or intentido conduct picketing while the primary

employer is working at a common situs. 3®aworkers Local 433850 F.2d at

555. However, whether éhNotice Letters, when taken context with other
words, conduct, and gesturesnstitute a threat of an itial secondary picket is a
factual determination that is appropriatedgerved for a jury to determine. 3
& K Const, 156 F.3d at 764.

The absence of a threatencourage a secondary employer to cease doing
business with Circle Group is not disgn® on whether conduct is present that

violates Section 8(b)(4)(ii)(B). Coercive conduct or improper common situs
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picketing by the Union, combined withprohibited secondary object, also is
sufficient to establish a claim for reliehder the Act. The Court next examines
whether the conduct was coereior the picketing was unlawful in this action.
2.  Whether the Union’s haihiling, bannering, and
demonstration activities weemercive and the functional
equivalent of picketing
The facts here present at least a viable and likely a compelling case that the

Union’s handbilling, bannering, and demtyation activities were not protected by
the publicity proviso exception to Secti8(b)(4) because they were functionally

equivalent to picketing and consistedaafixture of disruptive and coercive non-

picketing conduct and communication. &#EBartolq 485 U.S. at 583-84;

Kentoy, 418 F.3d at 1265. A jury may well find that the Union’s bannering or
handbilling activities werequivalent to picketing because it placed its
demonstrators at the approaches to the secondary employer’s businesses in order to
discourage persons from approaching advance the cause of the Union in
bringing pressure upon those secondarplegers to cease doing business with
Circle Group._Se&entoy, 418 F.3d at 1265.

However, it is not beyond dispute tha¢ tnion’s actions were the sort of
“nonjudicial acts of a compelling oestraining naturegpplied by way of

concerted self-help consisting of a strik&cketing, or otheeconomic retaliation
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and pressure in the background oflaoladispute” that courts have found to

constitute coercioff See, e.gKentoy 418 F.3d at 1264. A rational jury could

find that some or all of the Union’s camct was not coercive and protected activity
even though the Union focused its condudhatapproaches to neutral secondary
employers and businesses; used at @astdemonstrator who was intoxicated and
another who was sick; sought to attrammbers of the public to a free hot dog
giveaway in front of a high-end hotel during its grand opening; used electrical
noise amplifying equipment from a truck at its hot dog giveaway in front of the
secondary employer’s establishmentpéoged disruptive noise in conjunction

with handbilling that affected area businesses on at least one occasion; and made
derogatory comments about the food sem@tone secondary party establishment.

SeeKentoy, 418 F.3d at 1265-67; Metro. 8eCouncil of Phila. & Vicinity, 50 F.

App’x at 91-92; Bensor337 F. Supp. 2d at 1278-79; Kql289 F. Supp. 2d at

1168%°

'8 Because the Union’s activities were exteasand at different locations, a jury

will have to evaluate which, if angf the various activities violated Section

8(b)(4). That is particularly appropte where, as heri¢ appears the conduct
became more aggressive over time.

¥1n Kentoy, the Eleventh Circuit concludedette was reasonable cause to believe

a violation of Section 8(b)(4) occurred because a union demonstration in front of a
hospital “could reasonably be expectedliscourage persons from approaching”

that secondary employer’s building18 F.3d at 1265. Additionally, in Benson

no violation of Section 8(b)(4) was foumdunion activities in an area standards
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The evidence is also théte Union conducted haering and demonstration
activities at the homes of secondary emptsyand at the schools attended by their
children, and thus there is &@sue of fact as to the idm’s intent and the objective
it sought to achieve. Specifitalit raises an issue o&€t whether the activity was
intended to coerce secondamployers not to do business with Plaintiff.

Here, the Union claims through the affiita of Gibbs and by citing to other
parts of the record to establish thatpdites of material issues of fact exist
regarding whether the actions of theibinwere disruptive to the operation of
businesses, could reasonably be expeitt@llscourage persons from approaching
those businesses, or affected theqe and employees of the secondary
employers’ businesséS. This evidence, while scaand self-serving, is enough to

allow a jury to decide whether tldnion’s conduct was @cive here.

campaign involving secondary employers because there was only peaceful
handbilling and bannering not proscribdeg Section 8(b)(4), “no evidence
whatsoever that the banners provided any ‘deterrent’ to individuals who want to
enter the businesses,” and no allegatibas$ union representatives shouted,
patrolled, blocked entrances, acted aggirely, or initiated verbal conversations

with the public. 337 F. Supp. 2d at 1278-79.

?° The Court notes that whether thenduct was coercive is a close call on

summary judgment and the question is 8eaély reserved for the jury even

though the Union’s own activity sheetslicate that some secondary employers

and patrties felt the need to resortatling law enforcement and asked the Union
demonstrators to move, quiet down, clear out the areas in front of their businesses
and entrances, not employ sick demonstrators in front of their establishments, and
not make derogatory commerdbout their products.
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Specifically, a rational trier of facbaceivably might not agree with Circle
Group’s claim that the Unioacted in a coercive mannaeutside of the “peaceful
handbilling [and bannering activity] notuolving nonspeech elements” protected
by the First Amendment by engaging in irdr&ly intimidating, confrontational,
and disruptive nonspeech activity by segkto harass aneimbarrass neutral
secondary employers in front of therighbors, children, children’s teachers,
colleagues, and charitable associd@tggputting up banners in the employers’
residential neighborhoods and in frarfitschools their children attended, by
putting flyers in the mailboxes of neigbrs, by sending faxes to the schools of
their children, and by sendingérs to the colleagues afcollege president. See

DeBartolg 485 U.S. at 574; Serv. Employees Int'l Union Local, 5229 NLRB

638, 639 n.12, 681-82 (1999).
The bottom line is the facts here arsthand properly, resolved at trial.
3.  Whether the Union’s common situs picketing violated Moore

Dry Dock / Superior Derricland had an unlawful object based
on the totality of the circumstances

The Court also finds thatehe are disputed issuesroterial fact regarding
whether: (1) the picketing clearly disclosenat the dispute was with Circle Group;
or (2) the Union conducted its pickagi activities in a manner least likely to

encourage secondary effects.
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Gibbs admits that only some of thekets noted that the labor dispute was
with Circle Group and that the signs welenged in 2009 to me clearly indicate
that the dispute was with Circle Grouhile this may constitute compelling
evidence that the signs were misleading ttwedUnion failed to take adequate steps
to clearly identify the dispute was wi@ircle Group, the issue of whether the
pickets failed to clearly disclose the subjetcthe labor dispute is the type of fact-
specific, context-laden question that istoguited for a jury determination.

Similarly, whether the Union condudt@s picketing activities in a manner
to encourage, rather than discouragepsidary effects, is also a question best
suited for a jury determination. Althougfire Union conducted its activities largely
on weekdays during working hours, ckethloudly, banged on five-gallon bucket
drums, blew whistles, used bullhorns, and sought to bring as much attention to
itself while in front of a secondary enmyer’'s establishment, the Court declines,
albeit reluctantly, to find at this stagetbe litigation that no rational jury could
find in favor of the Union that its actiomenstituted protected activity under the
Act.

While the failure to observe thlaeiteria embodied in Moore Dry Docind

Superior Derrickdoes not conclusively establish a “secondary, proscribed object,”

such a failure is treated as strongglicative of a violation of Section
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8(b)(4)(ii))(B). SeeRamey 472 F.2d at 1131. Even though the conduct of the
Union strongly indicates a violation of S 8(b)(4)(ii)(B), the Court finds here
that there is enough of a dispute of feegarding the nature and object of the
picketing to survive summary judgment aalbbw a jury to determine whether the
totality of the actions of the Union vatied the Act whermiewed against the

Moore Dry Dockand Superior Derrickriteria and all the facts and circumstances.

Again, a jury will have to evaluate thariety of the conduct of the Union, which
appears to have becomemaggressive over timat a number of different
locations, on different occasions aimedlidterent entities and individuals.

Because the Court findsahthere are disputed issues of material fact
regarding whether the conduct of theidimwas threatening, coercive, or
constituted prohibited picketing, summamglgment on the Section 8(b)(4)(ii)(B)
claim is inappropriate.
[Il. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Plaintiff's Objections to Certain
Statements of Undisputed Factgldeclaration Statements [112] are

OVERRULED.
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IT ISFURTHER ORDERED that Defendant’s Motion to Strike Plaintiff's
Reply to Defendant’s Response to the Riiia Statement of Undisputed Material
Facts [117] ilSRANTED.

IT ISFURTHER ORDERED that Plaintiff's Motion to File Substituted
Appendix [119] iISGRANTED.

IT ISFURTHER ORDERED that Defendant’'s Motion to Quash Subpoena
to Produce Documents [127]&GRANTED.

IT ISFURTHER ORDERED that Defendant’s Motion for Summary
Judgment [100] i©DENIED.

IT ISFURTHER ORDERED that Plaintiff's Partial Motion for Summary
Judgment as to Liability [101] BENIED.

IT ISFURTHER ORDERED that the parties shall submit a pretrial order
no later than 5:00 p.m., on January 27, 2012.

IT ISFURTHER ORDERED that this case is scheduled on the Court’s
March 19, 2012, tal calendar.

SO ORDERED this 28th day of December, 2011.

WILLIAM S. DUFFE-Y, JR!
UNITED STATESDISTRICT JUDGE
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