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Defendant Cellco Partnerghil/b/a Verizon WirelesgVerizon”) respectfully
submits this memorandum of law in oppios to the motion of Plaintiff AT&T
Mobility LLC (“AT&T”) for a temporary restraining order (“TRO”). For the
reasons set forth below, AT&T is not erddl to extraordinarpreliminary relief,
and the TRO motion should be denied. ri¥ten respectfullysubmits that, at a
minimum, preliminaryrelief should not be awardedfbee Verizon ha 90 days to
conduct discovery on ¢hfactual issues undemyg AT&T’s motion.

INTRODUCTION

AT&T did not file this lawsuit becaesVerizon's “There’s A Map For That”
advertisements are untrue; AT&T sued hmseaVerizon’s ads are true and the truth
hurts. For well over a yeathe battle lines in wirelessommunications have been
drawn around the “3G” (thirdeneration) weless dataapabilities of each carrier,
as measured by coverage, speed, andbilglja In recent yars wireless carriers
have upgraded theirrfit and second-generatimetworks (capablef transmitting
voice calls and limited data services)3@, enabling far higher transmission speed
and therefore a far broadengge of data products and sees, such afaster music
and video downloads, high-resolution gamend other software applications.
Verizon Wirelesshas invested billion®f dollars since 200 upgrading nearly its

entire network across the continental Uditetates and Hawaii to 3G, and today



covers five times more of the United &&than AT&T's 3G network. Despite the
far smaller size of its 3G network, AT&Mas spent tens of ilions of dollars
making its 3G network, which it dubsetiNation’'s FastesBG Network,” the
centerpiece of its national \aeltising since at leastéhsummer of 2008. AT&T
now is attempting to silence Verizon’s atiat include maps gphically depicting
the geographic reach of AT&T’'s 3G neiik as compared t¥erizon’s own 3G
network because AT&T doesot like the truthful picture painted by that
comparison.

AT&T seeks the extraordinary andadtic remedy of a TRO prohibiting
Verizon from showing five television advertisements — and related print and radio
advertisements — that focus expressly on the geographic reach of AT&T's 3G
network as compared to Verizon'@&T&T then asks that the Court bany useof
such coverage mapfemarkably, AT&Tadmits that the 3G coverage mapsthe
one thing that is ammon to all five ads— are accurate and thahe ads’ express
statement that Verizon has “5X Mo8& Coverage” than AT&T is true(SeeFirst
Amended Complaint (“Am. Guopl.”) T 88.) Nonetheless, AT&T asserts that
Verizon’s ads about 3G covgeare “false and misleauj” because #y allegedly
imply a message that confusesnsumers regarding AT&T'8on-3G coverage.

(SeeAm. Compl. Introductry Paragraphs.)



AT&T’s request for a TRO imeritless for several reasons.

First, AT&T cannot demonstrate that it lkely to succeed on the merits.
The coverage maps in Verizon’s advertisats are accurate; Verizon does in fact
offer “5X More 3G Coverage Than AT&T.Because the ads are expressly truthful,
AT&T is forced to attackhem under two different, bugeally faulty theories. For
the first time in its amended complai®®T&T claims that the ads are “literally
false” or “false by necessary implicatiob&cause they supposetkad to only one
plausible conclusior— that AT&T’s phonesdo not work at albutside of the 3G
coverage area.SéeAm. Compl. 17 17, 21%) This claim makeso sense. Not only
can the ads be interpreted to refer ® tbmparatively limité geographic scope of
AT&T's 3G service, they ¢ out for that interpretation:each ad speaks of 3G
coverage repeatedly, the maps usedeath are clearly leeled “3G,” and as
Professor Joel Cohen, a leading experboth marketing @d consumer surveys
explains, the clear andescapable message of the ads is that they are comparing the
3G coverage of thtwo networks. §eeDeclaration of Joel Cohen (“Cohen Decl.”) 1

11; Transmittal Declaration of KenmetPlevan (“Plevan Decl.”) Ex. 1;

! It is telling that AT&T did not advace this claim in itoriginal Complaint

challenging two of the add\Nothing about those ads hdsanged, and AT&T tacitly
recognized in its origal Complaint thathey contained no fse statement and no
“necessary implication” that is false.



Supplementary Declaration dbel B. Cohen (“Supp. Coh&ecl.”) 1 7, 13; Plevan
Decl. Ex. 2.) It is more #n “plausible” thathe advertisementsiean what they
say; this is theiobvious meaning.

AT&T alternatively argueghat, although the adx@essly and consistently
convey truthful information about 3G sarg| they imply the nsieading impression
that AT&T has no coverage atsoever outside of the 3G area. This claim cannot
be accepted without conving evidence thaitonsumers are actually misled.
Especially where litetly true speech is at stakegtlrirst Amendment, the Lanham
Act, and basic equitsequire actual proof thatds are misleading.

As to four of thdive challenged aqsAT&T has presented no evidence of
consumer deception. Thisoak is a sufficient basis teny AT&T's motion as to
these ads. As to one ad (the “Benald), AT&T commissioned a consumer survey
(the “Guideline” or “Reitter” survey). $eeBalser Decl. Ex. A.)But this survey is
riddled with errors. The survey consisfsthe wrong gastions asked to the wrong
audience — includingansumers with no interest ar knowledge of 3G services —
and this flawed data wastbared, aalyzed, and reported inaccurately. Prof. Cohen
concludes that the Guideline survey is “figtélawed [] in virtually every respect”
and “deserves to be given no weight whatsoeveéeCohen Decl.  38.) Such

flimsy evidentiary support caot justify an extraordingrcourt order commanding



Verizon to cease engaging fruthful speech. And, afor the two original ads,
“College” and “Bench” (thenly ad for which AT&T onducted a sury) the TRO
motion is moot. Because théave run their normal course the introductory ads
for the “There’s a Mp for That” Campaign, Verizon i®0 longer showing those ads,
and has no plans to do so. Neverthelgesizon does intend tgontinue this ad
Campaign, including the usef the comparative 3G coverage maps that are the
centerpiece of both the Camgaiand AT&T’s complaint.

Secondthere is no emergentlyat would justify anmmediate prohibition on
showing the ads without Verizon first hagi an opportunity t@wonduct discovery
and introduce evidence reladi to consumers’ understandiof its ads. Verizon's
ads featuring 3G coveragmeaps have been running ¢elevision for more than a
month. SeeDeclaration of Jeromiéarnick (“Karnick Decl.”) § 3.) After Verizon’s
current campaign appeared, &T protested and Verizon pmptly made changes to
the commercials. See idJf 5-8.) AT&T made ndurther complaint and waited
several weeks before filing this acti@md claiming an emgency in its TRO
motion. See idfY 9-10.3 For an advertising campaigimt has been running since

a month before this suivas filed, the TRO AT&Tseeks cannot be seen as

2 AT&T has been aware for more tharyear that mapsomparing Verizon's

and AT&T’s 3G coverage areas appear on Verizon’'s websiteeKarnick Decl. |
11.)



preserving the statuguo; it would fundamentally altéhe status quand create an
unbalanced playing field. This Court should see AT&T's TRO effort to gain
“emergency relief” for whatit is: an attempt on short notice and without
opportunity for discovery odeliberation to stop Veron’'s accuratecomparative
advertising campaign to gain a tacticatlvantage during the critical holiday
shopping seasonSéeDeclaration of Joe Saracino (“Saracino Decl.”) § 51.)

Third, Verizon and the consuming pubhleould suffer considerable harm
from an order muzing Verizon’s truthful speechna this harm td/erizon and the
public outweighs the Eged harm to AT&T. The spdand reach of 3G service has
been the centerpiece of adv&@ng in the meketplace for “smartphones” for more
than a year. JeeSaracino Decl. § 9.) During thirne, neither AT&T nor any other
competitor has suggested that “1G,” “2@r “2.5G” service were adequate
substitutes for 3G service.Sée id. In fact, AT&T has ken one of the loudest
voices in this advertisg battle, spending many milliores dollars to market its 3G
network as the “Nation’s Fasdt 3G Network” and, witkis exclusive partner Apple,
naming the latest iPhoner{ly available on AT&T's netark) the “iPhone 3GS.”
(See idfY 12, 17.)

The stark truth, as revealed by tbencededly accurate coverage maps in

Verizon’s advertising, is that the geograpleach of AT&T’'s 3Gnetwork is far less



extensive than AT&T would ha the public believe — and far less extensive than
Verizon's 3G network. fee id.f115-19.) Consumershe are interested in
smartphones have a strong interest irmking the comparative 3Goverage offered

by Verizon and AT&T. $ee idf 8.) Cutting off the freow of information about
Verizon’'s more extensive 3Goverage would en consumers im way that could
not be redressedS¢e idf{ 48-50.) And because injury to First Amendment rights
is by definition irreparablesuppressing Verizon’s spdeon an “emergency” basis
before a definitive and faiadjudication would irrepabdy injure Verizon and its
goodwill in addition to costinyerizon customers. Any ha to AT&T, in contrast,

IS merely speculative.

In the final analysis, AT&T seeks engency relief because Verizon’s side-
by-side, apples-to-applesomparison of its own 3Ccoverage with AT&T's
confirms what the marketpla¢es been saying for month&T&T failed to invest
adequately in the nesgary infrastructure to expaitd 3G coverage to support its
growth in smartphone businessid the usefulness of gervice to smartphone users
has suffered accordinghAT&T may not like the messadkat the ads send, but this

Court should rejedts efforts to silene the messenger.



STATEMENT OF FACTS
A.  Technical Background

The market for wirelessommunications servicesr@ves rapidly with the
constant introduction of netechnology. In the curremharket, battle lines have
been drawn around the “3G"mabilities of the major congtitors: Verizon, AT&T,
T-Mobile, and Sprint. $eeSaracino Decl. 1 9.)

3G networks are a significantadvance over eler wireless
telecommunication technologiesSee id.| 4.) First generation (“1G”) wireless
networks carried onlyoice signals over aanalog network. Second generation
(“2G") networks allowed digital transigsion of voice signals, as well as text
messages and emails2.5G” networks improvegdomewhat upon the speed of 2G
data transmission. Third generation (*3@etworks, howevergreatly increase
transmission bandwidth andthus support more diversemications for wireless
communications devisg particularly “smartphones.” Sée id. Y 4-5.) Even
AT&T’s Andy Wilson, in hi initial Declaration, exgins that “[o]ne othe critical
differencesbetween a ‘3G’ networland other wireles networks is the speed by
which a customer caperform certain data functions.”S€eWilson Decl. § 5

(emphasis added).)



Today's smartphones combine cellulwiephone servicemusic, video,
Internet, and other datarfctions in a singldhandheld devicesuch as Apple’'s
IPhone3G or Verizon's newly-released Motar®roid, and thesdata and Internet
functions work far better ofast 3G networks than ondar, slower networks, such
as 2G or 2.5G. SeeSaracino Decl. 1Y 4%6.Purchasersf smartphonetend to be
younger and savvy about technologgeéid.  8.) Having grow up in a world of
Internet connectivity, smgohone users demand tectomy that gives them the
optimum use of mobile data apmations and the Internet. S¢eid. Y 5, 8.)
Recognizing this fact, AT&T tsastated in other litigation that “[t]he primary reason
that wireless service providensive invested substanti@sources to upgrade to 3G
wireless networkgand have emphasized theapability in advdisements to the
public) is that 3G wireless mworks offer significantly increased data transmission
speed.” $eePlevan Decl. Ex. 4 (emphasis added).)

B. AT&T’s Aggressive Promotion of its 3G Network

AT&T has aggressively promoted its 3G coverage separately and distinctly
from its other voice/data coverage, suchtaolder 2.5G and 2G networksSege
Saracino Decl. 1 13.) More than a year ag@n effort to capitalize on the rapidly
increasing market fosmartphone wirelesservices, AT&T bgan an advertising

campaign asserting that it has thiation’s Fastest 3G Network.”Sge idf 11.) In



July 2008, AT&T announced: For customers who wardccess to blazing-fast
wireless broadband servicthere’'s one cleathoice among all U.Sarriers. AT&T
Inc....today announcedoaffers the nation’s fastestitt-generation (3G) netwofK”
(See idf 11, Ex. 7) (emphasis added).)

AT&T also claimed to have the infrastiture to support the “Nation’s Fastest
3G Network.” Gee id.f 14.) For example, iMay 2009, Ralphde la Vega,
President and CEO, AT&T Mobility an€Consumer Markets, announced that
“AT&T’s network infrastructurgives us a treendous advantage..With the array
of smartphones, laptops daremerging device taking advantage of AT&T's 3G
network today, we know thatustomers are excited &xperience higher mobile
broadband speeds, and we deploying the right technolag at the right times to
help them get the moBbm that expeence.” Gee idEx. 10) (emphasis added).)

While AT&T now contendghat its non-3G coveragallows consumers to
perform all the tasks thegan on 3G (Am. Compl. § 85AT&T has ®nsistently
touted the importance of 3¢verage. Inits 2008 Anniugeport, AT&T stated:

Fast connections in a wireless worldToday’s consumers expect two

things. They want to & connected whever they are. And they want

to do that at broadband speeds. 18obility and speed are the
cornerstones abur consumer wireless business.

It starts with the bestireless coverage worldde — available in more
than 210 countriefor voice and more than 160 for dath.continues

10



with the nation’s fastest 3G networ— available imearly 350 major
metropolitan areas

AT&T 2008  Annual Report  (emphasis added),available at

http://www.att.com/gen/westor-relations?pid=13106AT&T also informs visitors

to its website that its 3G network provedéacceleratedlata speeds, simultaneous
voice and data capabilities, “an amazing wssleoice and data experience,” “faster

on-demand viewing of high quality videclips,” “faster” Internet browsing
“significantly lowe[red] . . . wait for pagl®ads”; “faster” email and file downloads;
and the ability to “[m]ulti-task while yoare on a call — seardbr movies times,

look up directions, or send messages.See http://www.wireless.att.com/

learn/why/technology/3g-umts.jsp

AT&T also emphasized the importanoé 3G, as distinct from any other
network, in an advertising challengeaatst Verizon at the National Advertising
Division of the Counil of Better Business BureausSgeSaracino Declf 6.) In its
submission, AT&T explainedhy 3G is so important:

By increasing the speed of data transmissi®@, Networks offer
increased bandwidth, which sige#intly improves customers’
experience when dowdding and uploading datéo and from their
wireless devices.Thus, the primary advantagpf 3G Networks over
earlier generations of valess network technology the enhanced data
speed 3G Networks providd.his enhanced spe@&dakes downloading
data from the Internet like pigtes, music, wdeos, and other
multimedia on wirkess deviceamore satisfying consumer experience

11



(Sedd. Ex. 5) (emphasis added).)

AT&T has spent many millions of dars advertising its 3G network
capabilities. $Heeid. § 12.) In addition, the meest Apple iPhone — available
exclusively from AT&T — isnamed “iPhone 3GS,” and AT&fEatures its claim to
have the “Nation’s Faste8G Network” in addor the iPhone 3GS.Sgedd. 1 17.)

C. AT&T Fails To Provide 3G Coverage Maps

While AT&T has spent millions advertigy its 3G services extensively and
touts its flagship iPhone 3GS, AT&T ée not readily prode consumers with
national 3G coverage maps or compéainformation showing the geographic
scope of its 3G coverage, even when saahap is requested at an AT&T store.
(SeeSaracino Decl. {1 16—-19.) In iPhone broekwavailable at AZT retail stores,
AT&T heralds its network as the ‘dion’'s Fastest 3G Network.” SéeSaracino
Decl. § 17, Ex. 12.) But inhis very brochure, AT&T includes a nationwide
“Coverage Area Map” that depicts igntire combined and overlapping data and
voice network (2G, 2.5G, arR{5), without showing where 3G is availablé&eé id
Ex. 12) Instead, in small print under its 6&€erage Area Map” thbrochure states:
“3G not available irall areas.” $ee idEx. 12.)

On its website, AT&T makes availablto consumers maps of its total

nationwide “voice” and'data” coverage.Seeid. § 18;see alsd’AT&T Coverage

12



Viewer,” available athttp://www.wireless.att.com/coverageviewe¥When it suits

AT&T’s purpose, these welbs coverage maps use “hld’ space to denote where a
particular service isiot available. SeeAT&T Coverage Mapfor “Go Phone” or
“Mobile TV.” But if consumers want to learn about 3G coverage specifically,
AT&T directs them not to aationwide 3G map, but tolest of metropolitan areas.
SeeSaracino Decl. | 1&ee also)CNNMoney.com “The iPhoe Wars: AT&T v.
Verizon,” Nov. 13, 2009 (“AT&Ts 3G servicewhen it works,is zippy enough.
But EDGE (a 2.5G service) monsiderably slower, and GPR&G) is slower still.

A more accurate AT&T map would distinghi among the three services. You can
get that from AT&T here, but takes some effo (and a Photoshop session) to get
one map that shows the entire lower 48 statds short, Verzon’s coverage map
ads may well have struckreerve with 3G consumeras well asAT&T, because
they represent the only readily-availatdource for consumets see the limited
scope of AT&T's 3G coverage.

D. Verizon's Advertisements Accuately Compare Verizon's and
AT&T’'s 3G Network Coverage

Through the investment dfillions of dollas over severalears, Verizon
actually did what A&RT wants the world to believe did: Verizan constructed a
truly nationwide network for 3Gervices. For more thanyear, Verizon’s website
has included nationwide cawge maps accurately comparing the scope of its 3G

13



coverage to the scope of AT&T’s 3G coverag8edKarnick Decl. T 11.) AT&T
does not dispute thatedke maps are accurate.

1. Verizon'’s “There’s A Map for That” Advertisements

In early October of this year, Verizdaunched its “There’s a Map for That”
advertising campaign featuring the ol&ge” and “Bench” advertisements
comparing the geographieach of Verizon's 3G a®rage to AT&T's. $Hee
Saracino Decl. { 20; Karnick Decl. { 3After AT&T complaned that certain
aspects of the ads were not true, Verimpeased revised television commercials on
October 7, deleting thphrase “out of touctfrom the “Bench” ad, and adding a
“super” underneath the maps both the “Bench” and “Ctdge” ads to clarify that
they did not deal with non-3@ice or data coverageSdeKarnick Decl. { 6-7.)

The version of “Collegethat AT&T now claims is “false” shows a Verizon
subscriber walking tlmugh a suburban college cpus using his Verizon
smartphone to watch streamiwideo and downlahgames at 3G speed while a Red
Verizon 3G Map isuperimposedbove him. $eeSaracino Decl. § 28, Ex. 14.) At

the same time, a voiceover statesf ybu wanna know why your 3G coverage

3 Despite the fact thdlhe phrase “out of touchvas dropped from the “Bench”

ad (it was not used in the “College” aaf) AT&T’s request, AT&T continues to
suggest to the Court théite phrase is included the “Berch” ad. GeePl. Supp. Br.
2, 8.) In addition, AT&T incorrectly eims that Verizon “conceded” that the
original ads were false. SéeAm. Compl. § 16.)erizon did not.
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works so well on Verizon Wiless, there’s a map for that. Or why you can watch
videos at 3G speed, almost anywhere, there’s a map for tisse’ i) The ad next
shows an AT&T subscriberpparently frustratedh his efforts to run an Internet-
enabled application. Sge id The Blue AT&T Map apears superimposed above
him and the voiceover says:And if you want to knav why some people have
spotty 3G coverage, there’s a map for that to&see(id) The ad then presents a
side-by-side, apples-to-applesmparison of AT&T’'s 3Gietwork and/erizon’s 3G
network. Seed. Ex. 14.) The ad funer emphasizes the facon 3G by displaying
the legend: “5X More3G Coverage.” fee id A second Verizon map then
appears with the words: X5More 3G coverage.” See id) A “super” then states:
“Comparison bask on square miles corerl with 3G. Voiceand data services
available outside 3G coverage areasséd id The “College” adhus convgs that
Verizon has 3G covage throughout most of theuntry, while AT&T’s coverage
is much more limited.

The revised version of “Bents substantiallysimilar. It, too,is set in a non-
urban location and features Verizon subscriber and an AT&T subscriber using
their respective smigahones for Internedpplications. $eeSaracino Decl. 33, Ex.
15.) As the Verizon subsceb uses her smartphonegtred Verizor3G coverage

map appears above her, amdoiceover states: “fou wanna know why your 3G
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coverage works so well on Verizon Wireless, there’s a map for that. Or why you
can make plans ondlgo at 3G speed, there’s a map for thaSee id). In contrast,

the AT&T subscriber is shown sitgnalone on a benclooking down at her
smartphone with aminhappy expression, W the Blue AT&T 3G Map floats
above her. Ree id. The voiceovestates: “And if youwant to know why your
friend’s 3G coverage is so spqtthere’s a map for that too.”S¢e id. Like the
“College” ad, the “Bench” ad then showse comparative 3G coverage maps and
the Verizon 3G coverage map along witie “5X More 3G Coverage” legend, as
well as the “super” stating “Comparison based on square miles covered with 3G.
Voice and data services available outside 3G coverage ar&e="dEX. 15)

2. Verizon’s “Holiday” Ads

In early November, Verizon introducdtiree “Holiday” ads featuring the
same geographic comparisoh3G services. JeeSaracino Decl. 1 36.) The first
ad, “Blue Christmas,” features a businessdl@vin transit — arriving at a motel,

waiting in a train station, antthen riding in a taxi. ee id.f 37, Ex. 16.) He is

4 At least four times, AT misquotes the “Bnch” commerial as stating that,

with Verizon, “you can makplans on the go,” allegedsuggesting, AT&T claims,
that, without Verizon, consumecsannot make planon the go. SeePl. Br. at 8;
Compl. § 42; Am. Compl. T 51; Wilsobecl. § 23.) Consistent with its
unmistakable focus on 3G service, the adalty states that, with Verizon, “you can
make plans on the g 3G speed. (SeeSaracino Decl. 1 34 ifgphasis added).)
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holding his smartphone in front of himorizontally, shakingt, and otherwise
appearing frustrated with the device’s iipto browse Internet sites or download
other data aBG speed. Seeid.) The fact that he isolding the phone horizontally
shows that he is trying toeiv something on the screenSeg id. Not once is he
shown holding the device tas ear as if to maker receivea call. See id. In each
scene, the blue AT&T 3G Map appears above his he&ke (@ When the
business traveler ames home, he hugs hisn and sees a redtdiox on the table,
with the Red Verizo8G Map above it. See id. The man smileas the announcer
says, “Want3G browsingin more places? There’s a map for that.Sedid.
(emphasis added).) As thpot closes, thenaouncer says, “With times more 3G
coverage than AT&T, VerizoWireless is your destitian for great gifts.” $ead.)
The second holiday televisi commercial, “Misfits,’is set on the “Island of
Misfit Toys” — a place fo imperfect toys. eeid. { 40, Ex. 17.) A smartphone
appears on the island, surprising thgstand prompting on® ask “What are you
doing here? You catownload apps and dwse the web!” $eed.) Another adds,
“Yeah, people will love you!” $%ee id. The Blue AT&T 3G Coverage Map then
appears above the smartphone, causing thedogslize that th device uses AT&T
for its 3G service, ahto reply “Ohhh....” See id. One toy add$[y]Jou’re gonna

fit right in here. Ha, ha, ha, ha....'S€eid.) The smartphone hds forward while
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its screen “fades in embarrassment’as does the Blue AT&T 3G mapSdeid.)
The Red Verizon 3G Map and the Blue & 3G Map then appear side-by-side,
while the announcer says: il five times more 3G aeerage than AT&T, Verizon
Wireless is your destitian for great gifts.” $ead.)

In the third Holiday ad, “Naughty/Niceelves are working on the assembly
line in Santa’s factory, patlg smartphones antetbooks into boxes on a conveyor
belt. Sead. 43, Ex. 18.) The fitseveral boxes are for recipients who are “nice.”
(See id. For those recipients, the Red \zem 3G Map appearabove red gift
boxes. $ee id. When a recipient is identifiedls “naughty,” the Blue AT&T 3G
Map appears above a blue dgttx and an elf wisecrackgood luck browsing the
web with that one” (Seeid.) The announcer dhe end of the comercial states:
“With five times more 3G coverage than AT&T, Verizon Wireless is your
destination for great gifts.”Seed.)

Even though thesads do not refer to genevalice or datacoverage, AT&T
complains that the coverage maps in eatinclude blank space where AT&T lacks

3G service but has oldgrpes of coverage.See idy 25.) But the same is true of

> AT&T objects to this statement in gigular. While Verizon does not agree

that this line, in contextis false or misleading, thine does not refer to “3G”
expressly. Accordingly, in the nextvegal days, that line will be removed, and
replaced with a specifieference to 3G.Seead. T 44.)

18



the Verizon coverage map, which depionly Verizon’s 3G coverage.Sdeid.

1 27.) The maps thus convihe same information — thaxitical difference is that
the white spaces are far larger on the@BAT&T's coverage because AT&T has
far less 3&overage.

E. Procedural Posture

On November 3, 2009, AT&T filed thiaction, raising oa count under the
Lanham Act, 15 U.£. § 1125, and tweounts under Georgilaw. The action
asserted that two of Verizon’s television commercials — the “Bench” and the
“College” ads — were “misleading.” ONovember 11, 2009AT&T filed a First
Amended Complaint, whichaises the same threeunts. Although the “Bench”
and “College” ads had not ahged between the filing d¢ifie original and amended
complaints, AT&T changed ittheory of liability, arguing for the first time that
those ads are “false” as well as “misleadifig. The amendedomplaint also
challenged the three Holiday ads, allegihgt they too are false. Notwithstanding

this shift in legal labels, AT&T does notsgpute that the corexglicit message of all

° The First Amended Complaint’'s new ohais that the ads false. AT&T
assumedly delayed filing the original @plaint for four weeks because AT&T
knew it needed to cwluct the survey of “8nch” if it hoped to show that it was
“misleading.” No survey is needddan ad is liteally false.
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five ads is true: the coverage maps aaigly reflect the companies’ 3G coverage,
and Verizon’s 3G network really is five times the size of AT&T's.

AT&T also asked the Court, both dugh a TRO and througtreliminary and
permanent injunctions, to prohibit Verizonrnaisplaying any ofhe five television
ads, or any other advertisement thatudels “a map of AT&T'Y3G] coverage in
which AT&T’s non-‘3G’ coverage areas arepileted by ‘white’ or'blank’ space, or
otherwise claiming that AT&T customersntet communicate arse their wireless
devices in large aread the country.” $eeAm. Compl. { 25.) For the reasons
explained in detail below, therens basis for this eargency relief.

ARGUMENT

l. A TRO 1S AN EXTRAORDINARY AND DRASTIC REMEDY, ESPECIALLY WHEN
SPEECH IS AT | SSUE

Recently, the SupremeoGrt has emphasized that preliminary injunctive
relief is an “extraordinarand drastic remedy” that is “never awarded as of right.”
Munaf v. Gerenl28 S. Ct. 2Q7, 2219 (2008)Winter v. Natural Res. Def. Council
129 S. Ct. 365, 375-76 (2008ge also Nken v. Holdet29 S. Ct. 1749, 1757-59
(2009) (twice characterizingjumctions as “extrardinary”). To obtain sah relief,
AT&T must make a “clear shang” that (1) it is likelyto succeed on the merits; (2)
it is likely to suffer irreparable harm ithe absence of preliminary relief; (3) the

balance of equities tips iits favor; and (4) an injunctiors in the public interest.
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Winter, 129 S. Ct. at 374]ohnson & Johnson Vision Carc. v. 1-800 Contacts,
Inc., 299 F.3d 1242, 1246-47 (11thrC2002); PIBr. at 10.

A court also must be parularly wary of barringthe publication of truthful
information. Indeed, the First Amendntegenerally prohibits prior restraints.
Although commercialspeech has beenfafded somewhat lesser protection, the
Supreme Court has emphasizidt, even in the context of commercial speech, “[i]f
the First Amendment means amyiy, it means that reguiag speech must be a last
— not first — resort.” Thompson v. Western States Med.,&B5 U.S. 357, 373
(2002). A potential to miehd does not warrant supgs®n of an advertisement
without close First Amendment scrutinkg avoid rigorous ngew, the ad must
actually be falseor misleading. See, e.g.lbanez v. Fla. Dep’t of Bus. & Prof'l
Regulation 512 U.S. 136, 146 (1994) (findingstaction on attorney’s commercial
speech improper where statent was only “poteraily misleading”).

At the TRO or preliminary injunctiorstage, where an ad has not been
adjudicated to be false amisleading — and wherthe ad’s express message is true
— these First Amendment pripdes strongly counsel agest enjoining an ad based
only on a preliminary, uncexin allegation that an ad is false or misleadit8ge,
e.g., United Indus. Corp. v. Clorox Col140 F.3d 1175, 1182 %8 Cir. 1998)

(explaining in the context & particular type ofdvertising stateemt, “[tjo ensure
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vigorous competition and to protect legitimate commeseaech, courts applying
this standard should give adfisers a fair amount of leey, at least in the absence
of a clear intent tadeceive or substantial consumer confusiorct);Procter &
Gamble Co. v. Bankers Trust C@8 F.3d 219, 227 (6th €i1996) (stating that in
pure speech context, “the pequisites for emergency, tearary injunctive relief in
the First Amendment realm diffdramatically anéppropriately”).

AT&T does not — and cannet deny that all fiveof Verizon’s ads convey
an express message thatitisrally true. The coveragmaps accurately reflect the
3G networks of each compa@and are prominently and acately labeled as such.
The map for Verizon shows gnits 3G coverage, with &hk spaces where it has no
3G coverage, just as the map for AT&Mows blank spaceshere AT&T has no
3G coverage, even though botompanies may have oth&on-3G cweerage in
those areas. Indeed, AT&T includes i website national coverage maps for
various services that useldbk” space where thapecific service does not exist.
AT&T cannot be the arbiteof which services can beeparately and directly
compared and whichhsuld not. AT&T's béated resort to thallegation that the
ads are “false” should not obsetthe fact thatheir explicit, centraimessage is true.
Conclusory allegations, d¢al labels, and implausibiaferences cannot support the

sufficiency of a complaint even for purpssef a motion to disms under Fed. R.
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Civ. P. 12(b)(6).See Ashcroft v. Igbal29 S. Ct. 1937, 1949252009). It follows
with even greater forcedhthey cannot justify a TRO suppressing speech.

. AT&T HAs FAILED TO PROVE THAT THIS EXTRAORDINARY RELIEF IS
WARRANTED

A. AT&T Is Not Likely to Succeed on the Merits in Proving that
Verizon’s Ads Are False or Misleading

To be eligible for a TRO, AT&T nat establish it haa “likelihood” of
success on the meritddunaf 128 S. Ct. at 2219. Thisqaires “more than a mere
‘possibility’ of relief.” Nken 129 S. Ct. at 1761. Alongith irreparable harm,
likelihood of success is th&most critical” factor. Id. at 1761. A court should
“asses|[s] the harm to thepposing party and weig[hthe public interest” only
“[o]nce an applicansatisfies the[se] first two factorsld. at 1762. AT&T falls well
short of this demanding standard.

Not surprisingly in light of Firs Amendment principles, where an
advertisement is not literally false, thanham Act requires corete proof that the
ad is misleading.To prevail on its Laham Act claim, AT&Tbears the burden of
proving:

(1) the ads of the oppog party were false anisleading, (2) the ads

deceived, or had the capigicto deceive, consuers, (3) the deception

had a material effect on purchasing decisions, (4) the misrepresented

product or service affextinterstate commercand (5) the movant has
been — or is likely to be — injureas a result of the false advertising.
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N. Am. Med. Corp. vAxiom Worldwide, In¢.522 F.3d 1211, 1224-25 (11th Cir.
2008) guotingJohnson & Johnson $on Care, InG.299 F.3d at 1247).

To make such a showing, a Lanham pletintiff must offer “expert testimony
or other evidence” showingonsumer deceptip typically through consumer
surveys. Johnson & Johnsqr299 F.3d at 124 Hickson Corp. v. N. Crossarm Co.
357 F.3d 1256, 1261 (11th Cir. 2004). T@eurt must consel the claim of
consumer deception in vieo¥ the overall context and regage of the advertisement,
its intended audience, amdmmon sense and logiSee Johnson & JohnsoR99
F.3d at 1248;Smithkline Beecham @Gsumer Healthcare, L.P. v. Johnson &
Johnson-Merck ConswenPharms. Cq.No. 01-CIV 2775, @01 WL 588846, at *9
(S.D.N.Y. June 1, 2001). This inquiry detailed, involved, and heavily factual,
with the Court closely examining the apitiff's proffered testimony and the
methodology underlying itsonclusions, and weighing ighevidenceagainst any
contrary expert testimony the defendant presei®seSmith v. Wal-Mart Stores,
Inc., 537 F. Supp. 2d 1302, 132N.D. Ga. 2008). At th&RO stage, however, the
defendant has not ybad a meaningful opportunity teview thoroughly or to rebut
the plaintiff's expert testimongnd other support for its claimit is thus peculiarly
inappropriate to grant a TRto suppress a truthful aertisement that one party

asserts — largely withoutipport — is misleading.
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1. Verizon’s Advertisements Are Literally True

As noted, AT&T does notontest that the coverageaps accurately reflect
the 3G networks of each company and prominently and accurately labeled as
such. The map for Verizashows only its 3&overage, with blank space where it
has no such coverage (buty well have coverage over its non-3G networksg (
Saracino Decl. § 27), just as the nfap AT&T shows blank spaces where AT&T
has no 3G covage. And AT&T admits that theentral message that Verizon has
“5 X More 3G Coverage” is true.SéeAm. Compl. § 88.) Nor can AT&T take
issue with the fact that the literal mage in the 3G covege map campaign is
highly material to smartphone users. 8AIT has itself repeatedly underscored how
important 3G coverage is tmnsumer satisfaction.

2.  \erizon’s__Advertisements _Are Not “False by Necessary
Implication”

AT&T argues that Verizon’s three Hday ads are “false by necessary
implication” pursuant to 843(apf the Lanham Act. SeePl. Supp. Br. 6-13.)
AT&T resorts to this doctrine, which thedsenth Circuit has naddressed, in an
effort to circumventhe Lanham Act’s requirementahAT&T present evidence of
actual consumer deceptio®eeJohnson & Johnsqr299 F.3d at 124{holding that
unless an ad is literally false, a pkfinmust introduce evidnce of consumer

deception)put seeBellsouth Telecomms. Mawk Comms., LL(No. 1:04-CV-280-
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MHS, 2004 WL 1085324, atl2 (N.D. Ga. Apr. 12, 204) (finding that “the
defendant’s unqualified advertisements necessarilyieglipa false claim). But the
“false by necessary implitan” extension ofthe concept of literal falsity applies
only if the words or images, consideredtie context of thentire advertisement,
unavoidably and unambiguously imply onlyegrlausible messa@gad that message
is false Time Warner Cablelnc. v. DIRECTV, In¢.497 F.3d 144, 158 (2d Cir.
2007) (emphasis added). #&n ad is susceptible tany reasonable truthful
interpretation the doctrine does not apply atié advertisemerdannot be deemed
literally false. See e.g, Scotts Co. v. United Industries Cqr15 F.3d 264, 275
(4th Cir. 2002) (holding that th literal falsity argumentailed where the product
packaging viewed as a whole couldgsenably convey multiple messagesprox
Co, 140 F.3d at 1181 (finding sid®/-side comparison ad nliterally false because
the message was “susceptible toatifig, plausible interpretations”gtokely-Van
Camp, Inc. v. Coca-Cola GaNo. 09 Civ. 3741, 200%VL 2390245, *17 (S.D.N.Y.
Aug. 4, 2009) (finding compative ad was not literally lse because was open to
two interpretations)Coors Brewing Co. v. Anheuser-Bush ,(&02 F. Supp. 965,
969 (S.D.N.Y. 1992) (holding therm “concentre” was “ambiguous at most” and

therefore could not bieund literally false).
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AT&T cannot show that Verizon’s adseaffalse by necessary implication”
because the ads are plausibly interpretetlae a truthful meaning. Indeed, the
ads’ truthful message ot merely plausiblat is crystal clear:Verizon offers five
times more 3G coverage than AT&T, andrefore offers consumers a better option
for 3G service. $eeSaracino Decl. § 21.)

The cases are consistevith theorief consumer psychogy. According to
Prof. Cohen, “[ijn thecontext of psychological researoh inference making, for an
inference to be ‘necessary’ implies beindealo predict a venhigh uniformity of
response because the wordedizould hardly mean swthing different. Such
inferences have been described as ‘faceliglent’ in that mst people behaving in
a reasonable fashiamould make the same infer@m” (Supp. Cohen Decl. 1 6.)

AT&T’'s contention thatthe ads unambiguouslgonvey that consumers
cannot use wiless deviceat all in most of the country isontrary to the ads’ text,
context, and common sense. Verizon's &aplicitly and repeatedly address 3G
coverage. The diffences between 3G and previcustworks aramportant and
widely recognized iechnical media. JeeSaracino Decl. Ex. 19.) AT&T’'s own
promotion of its 3G servicargets smartphone users whe primarily interested in
3G coverage. And there is no reasorbétieve that AT&T's customers, some of

whom live in or travel tareas lacking 3G coveragae unaware oAT&T'S non-
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3G service. $ee id.J 26.) Thus, it is implausibliat Verizon ads that pointedly
focus on 3G coverage mislead conswsneno believing that AT&T offers no
coverage of any kind where its 3G service is unavailabée Mead Johnson & Co.
v. Abbott Labs.209 F.3d 1032, 1034 {Y Cir. 2000) (statinghat under the Lanham
Act, when the main nssage is truthful, ‘fm]isleading’ is not a synonym for

‘misunderstood’). The Holiday ads thembeas demonstrate this.

(@ “Blue Christmas”

In the first holiday television comnmmal to which AT&T objects (“Blue
Christmas”), a frustrated-looking bussse traveler attempts to use his AT&T
smartphone to perform tafunctions while oithe road (a fact &t is manifest from
where and how he is hotd] the phone), wittAT&T’s Blue 3G map appearing
above his head and ElvisdBtey singing “BlueChristmas” in the backgroundSége
Saracino Decl. § 37, Ex. 16ee alsoSupp. Cohen Decl. § 1®bserving that the
business traveler migbe displeased by sl@wthan expected sece, as opposed to
a complete lack of service).) He arsvieome and notices a rgit box with a Red
Verizon 3G Map houweng above it as # announcer says, “WaBG browsing in
more places? Therea map for that.” $eeSaracino Decly 37.) The ad then
includes the side-by-sid@mparison of AT&Ts and Verizon’s 3G coverageSde

id. Ex. 16.) Verizors message: a buss®etraveler's smartphoneill be able to
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perform data functions at 3G speedsrinre geographic locatns with Verizon’s
extensive 3G coverageSde idf 45.) That mesage is true.

(b) “Misfits”

In “Misfits,” a smartphone joins the igmal group of “misfit toys,” who
express surprise and ingeliwhy it is there. SeeSaracino Decly 40, Ex. 17.)
When the Blue AT&T 3G Mapppears above the smartphathe, misfit toys realize
that the smartphone is on tistand because of where AT&drovides its 3G service.
(See id. The voiceover then annaees: “With five timesnore 3G coverage than
AT&T, Verizon Wireless is youdestination for great gifts.” Sge id. Again,
Verizon’s message in thigdvertisement is equally clear and truthful: the
smartphone’s imperfection that it uses AT&T for its3G service, which is not
nearly as extensive as the 3G/emge offered by Verizon.Sée id § 45.) Prof.
Cohen agrees with this analysiSupp. Cohen Decl. 119, 13.)

(c) “Naughty/Nice”

In the final TV holidayspot (“Naughty/Nice”), Saats elves are working in
Santa’s factory, packing srtphones into gift boxesn a conveyelbelt. GSee
Saracino Declf 43, Ex. 18.) “Nice’children receive smartyones that will have
Verizon’'s 3G coverage, which is shown thye Red Verizon 3G Map above the red

gift boxes. Gee id. The “Naughty” child receivea smartphone with AT&T'’s 3G
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coverage, and the Blue &T 3G Map appears abovke blue gift box. $ee id).’
The announcer sed: “With five times more 3@&overage than AT&T, Verizon
Wireless is your destination rfayreat gifts....” $ee id. Verizon’'s message:
“Nice” children receive smartnes with Verizon’s 3G e@rage, whicttovers five
times more U.S. areas than AT&T's 3G coverageee(id. As with the other ads,
the message is clear: Verizon’s more exten8G coverage is more desirabl&eé
id. 7 45.)

The core message in each these ads is not changed by the fact that
Verizon’'s ads are humorous.Sde Supp. Cohen Decl. § 10Much of modern
advertising uses narrative dees of this type to attraettention, create humor, and
make advertising more memorable.”))déed, under the Lanhafct (and the First
Amendment), advertisers are given “considerdbeway to craft their statements.”
5 J.THOMAS MCCARTHY, TRADEMARKS & UNFAIR COMPETITION § 27:38 (4th ed.
2009) quotingAmerican ltalian Pasta Cos. New World Pasta Co371 F.3d 387,
391 (8th Cir. 2004))see alsoClorox Co, 140 F.3d at 128, 1181 (holding an
advertisement for insecticides showingnifaated roache happily danc[ing] about”

when treated with the competitor’s proddad not convey a litally false message,

! As noted in the Statesnt of Facts, Section B, Verizon is changing

language in the “Naughty/be” ad to which AT&T spefically objects. Prof.
Cohen therefore did not alate this ad. (Supgohen Decl. § 18.)
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but instead conveyed thé&ruthful message that fimdant's product Kkilled
cockroaches in 24 hour@m. Express Travel Related Servs. Co. v. Mastercard Int’l
Inc., 776 F. Supp. 787, 791-92 (S.D.N.Y. 199i9lding humorousind exaggerated
presentation did not render false the ddémt’s truthful clan that MasterCard
holders could more easily fidcations to obtain cash).

Verizon’s advertisementsonvey a clear and thful messag about the
difference between Verizon’'s 3G coveragad AT&T's 3G coverage. It is
unreasonable for AT&T to suggest thahsumers will “necessarily” interpret them
to convey the message that AT&T offame coverage at all where it lacks 3G
coverage. Accordingly, AT&T is not engtll to a TRO absempiroof that Verizon’s
ads mislead consumers.

3. Verizon’s Advertisements Are Not Misleading

Because Verizon’s ads are neither athr false nor false by necessary
implication, AT&T must pesent persuasive evidence of consumer deception to
demonstrate that the ads are “misleadinggeHickson Corp. v. Northern Crossarm
Co, 357 F.3d 1256, 1261 (11th Cir. 2004¢e alscEnergy Four v. Dornier Med.
Sys., Ing. 765 F. Supp. 724, 732 (N.D. Ga&a991) (declaringthat when an
advertisement is “literallytrue,” plaintiff must show that relevant customers are

deceived). The Court must consider AT&T’s claim of consumer deception in view
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of the overall context and message of @deertisement, its intended audience, and
common sense and logicSeeJohnson & JohnsqQr299 F.3d at 1248Smithkline
Beecham Consumer Healthcare, L.2P001 WL 588846, at *9.The mere fact that
some customers may misunderstand the &idearent does not makiemisleading.
SeeMead Johnson & Co. v. Abbott Lap209 F.3d 1032, 1034 (7th Cir. 2000)
(“Section 43(a)(1) forbids misleading agell as false claims, but interpreting
‘misleading’ to include factual propositionisat are susceptible to misunderstanding
would make consumers as a whole wordebgfsuppressing truthful statements that
will help many of themihd superior products.”Diamond Triumph Auto Glass, Inc.
v. Safelite Glass Corp441 F. Supp. 2d 69310-11 (M.D. Pa. 2006)j(otingMead
Johnson & Co.

AT&T cannot meet this ecting burden, and has not even attempted to do so
in a way that justifies the TRO it seekT&T's only “evidence” that consumers
were deceived by Verizontsuthful comparative 3G covage maps is an unsworn
report of a survey by Robert Reitter of OBQideline that purports to establish that
one of thefive television commercials in the ¥eon campaign Bench”) conveys
an implied message (that AT&T Isano service in the “blank” areas of the AT&T
coverage map) that is not true. Asthe other four televisn ads and the related

print, direct mail, and Inteet ads that AT&Tseeks to suppress an emergency
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basis, AT&T has not even attempted to presvidence of consumer deception. It
is well established that @onsumer survey obne ad cannotupport a claim that
another ad is “misleading.”"See Am. Express Travel Related Servs. T&6, F.
Supp. at 790Am. Home Prods. Corp. v. Procter & Gamble &Y.1 F. Supp. 739,
762 (D.N.J. 1994)AstraZeneca LP v. Tap Pharm. Prods., |del4 F. Supp. 2d 278,
296 (D. Del. 2006).

Even as to the one ad addressed bgtineey (“Bench”) AT&T’s evidence is
so defective that it amounts tw evidence at all. T$ Court explained that a
consumer survey is instrie and probative only if:

(1) the ‘universe’ was pperly defined, (2) a presentative sample of

that universe was selected, (3) the ¢joas to be asked of interviewees

were framed in a cleaprecise and non-leadj manner, (4) sound

interview procedures were follogeby competent terviewers who

had no knowledge of the litigation tire purpose for which the survey

was conducted, (5) the dagathered was accueft reported, (6) the

data was analyzed in ardance with accepted statistical principles and
(7) objectivity of the etire process was assured.

Smith v. Wal-Mart537 F. Supp. 2d at 132Z'Failure to satify any of the listed
criteria may seriously compmise the survey’s impaan a court’s likelihood of

confusion evaluation.’ld. The Guideline survey flunkaost, if not all, of them.
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Prof. Cohefihas reviewed the Guideline sapvand concludes that it “is a
fatally flawed survey in virtually every spect from respondentlsetion criteria to
control condition design and executioand particularly the design of the
guestionnaire.” $eeCohen Decl. | 38.) The survesyunpersuasive because it is
based on a survey of theamg consumers, it asks thdeading questions, and their
answers were improperly gathered and analyzed.

(@ Wrong Universe

The Guideline survey flunkihe first element of th&mith v. Wal-Martist
because it studies the wrongiverse of wireless coumers. A valid survey
universe “should include a fasampling of those purchasersst likely to partake
of the alleged infriger’s goods or services Amstar Corp. v. Domino’s Pizza, Inc.
615 F.2d 252, 264 (5th Cit980) (emphasis added).

While the Verizon “Bench'tommercial addressed 3G coverage specifically
(seeCohen Decl. 1 11-14), aruus targeted smartphoneeus and others who are

interested in 3G coverage, the Guidelinevey did not restrict “the universe of

8 Professor Cohen has more than yHars' experience in marketing and

consumer issues. He has served as Chairman of the University of Florida’s
Marketing Deparnent, and was theotinder of the University’'s Center for
Consumer Research. He has servec a®nsultant and expert witness for the
Federal Trade Commission and has cotetlconsumer research for the National
Cancer Institute. §eeCohen Decl. 1 2-6.)
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people being studied...to tleowho have ever heard af3G network or know what
it is.” (Ild. § 15.) Instead, Guéaline improperly includd people who use only
ordinary cellphones, and ewv included people who dwt use cellphones but who
“might” be interested in doing So(See id. Prof. Cohen explains, “surveys must
correctly and adequately represent the uswef consumers for whom they are to
be drawn, and this survégils that key test.” I¢l.)

The use of the wrong unikge here is particularlglisturbing because AT&T
is well aware that smanthone users and others knosldeable of 3G networks
constitute a different populahofrom ordinary cphone users. Earlier this year,
AT&T commissioned a@ansumer survey withwo separate groupsf respondents
— one with “wirelesgphones with 3G capdity [who] have usedn the past 30
days their 3G networksAnd a second “voice only commison group [who] have

wireless phones but they dwt use their wireless phesi’ for data or Internet

’ Guideline also failed to eliminate improper respard by means of

screening or filter questns. Thus, the Guideline rsey included consumers who
could not identify eitheWerizon or AT&T —even after watching the advertisement
twice Respondents who could noterdtify the cariers are unreéible and should
have been excluded.SéeCohen Decl. | 30.)SeeClassic Foods Int'l Corp. v.
Kettle Foods, In¢.468 F. Supp.2d 1181, 1193 (CQCal. 2007) (excluding Reitter
survey in LanhamAct case forjnter alia, failure to properly screen subjects and
failure to accountor order bias).
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purposes. feePlevan Decl. Ex. 3.) In other was, AT&T knew better than to
compare apples to oranges, as its expert did here.

(b) Improper Questions

The Guideline surveglso flunks thesmith v. Wal-Martequirement that the
guestions be appropriatelyamed. Prof. Cohen explaitisat the questions suffer
from numerous desigaeficiencies, whicthe describes in detail.SéeCohen Decl.
19 16-33.) But the “most egregidud these defects is theurvey’s “failure [] to
directly address AT&T's legal challenge this commercial”:3G coverage. See id.

1 16.) “Not a single questicgver contained the words ‘3G.’(Id.) And, in fact,
“[tlhe survey does almost everythipgssible to avoid the 3G topic.”ld() As a
result, “respondents had a rightassume that the peoplesigning the study had no
specific interest in any dheir opinions about 3G sece” and there was “no reason
for respondents to refer to 3G service on their owrid.) ( Because the survey
guestions are so poorly watt, it is impossible to knowhether respnses about
geographic coveragefez to 3G servicegrdinary cell phone seice, or something

else entirely. $ee idf] 24-25%

10 Prof. Cohen explains, mareer, that responses to “the one question that sheds

any light at all on the mattdoefore the Court provide® evidence for deception,”

and actually “suggests thatetivast majority of study piacipants [76%] formed the
(cont'd)
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(c) Failure to Gather and Report Data Accurately

The Guideline survewas designed to have antrol group of consumers who
were shown an ad that was basically tah to “Bench,” except with the AT&T
coverage map removed. As Prof. Cohgplans, this desigmas improper in the
first place, undermining the reliaiyl of the surveis results. $ee id.J 32-33.)
Compounding this error, Praf.ohen also found that maony the respondents in the
control cell expresyl referred to the AT&T covege map, that is, the map the
“control” group wasnot supposed to see.Sde id. 34.) In ddition to being
improperly designed, therefore, the sywas apparently iproperly conducted.

Each of these flaws would be sufficient to reject the survey’s findings.
Cumulatively, the impact is overwhelmingAs Prof. Cohen amludes, “[w]hile
there are typically some weaknesses or dlawany study, occasialty a study is so
fatally flawed that it serveso useful function. Thas the case here.”Sée idf 10.)
Indeed, several other courtgve found surveys conded by Mr. Reitter to be
seriously flawed. For example, i@itizens Financial Group/lnc. v. Citizens
National Bank of Evans City2003 WL 24010950, at *3-BN.D. Pa. Apr. 23,

2003), vacated in part and remanded on other groyng®83 F.3d 110 (3d Cir.

(cont'd from previous page)
accurate belief that the ‘commercial communicated that AT&T does not have
coverage of a particular typeaertain areas of the country.”Sée id{ 26.)
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2004), a federal courh a Lanham Act case rejectedstudy condcted by Mr.
Reitter because it seeyed the wrong popation. And inClassic Foods Int'l Corp.
v. Kettle Foods, In¢.468 F. Supp. 2d 1181 (C.D. IC2007), a California court
deemed a report by Mr. Reitter have only “limited evidentiary value” because of
“several flaws irits methodology.”Id. at 1193"*

B. AT&T Has Failed to Show an Energency Risk of Irreparable
Harm

To prevail in this mobon, AT&T also must “demnstrate that irreparable
injury is likely in the absence of an injunctionWinter, 129 S. Ct. at 375. A mere
“possibility” of irreparable injury is insuffient. “An injury is ‘irreparable’ only if it
cannot be undone through natary remedies.”Ferrero v. Assoc. Mats. Inc923
F.2d 1441, 1449 (11th Cir. 1991 he primary “ham” the advertisemnts allegedly
cause here is econorpiand it is well-settled thaeconomic losseslone do not
justify a preliminary injunction.” BellSouth Telecomm., Ing. MCIMetro Access

Transmission Servs., LL.@25 F.3d 964, 970 (11th Cir. 2005).

1 In addition, the court itMalletier v. Doory & Bourke, InG.excluded from

evidence a study conducted Br. Reitter because, “jiken cumulatively, the
methodological flaws...and é¢lfundamentally #iwed reasoning” athe study meant
that it “cas[t] no light” onthe critical issue and “pose[@d real threat of unfair
prejudice and of misleadinge jury.” 525F. Supp. 2d 558, 575 (S.D.N.Y. 2007).

12 AT&T asserts that it is also losing “customers and gagtwut unlike in

Bellsouth where the record shad that the movantwas losing about 3200
(cont'd)
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AT&T argues that a “coirmay presume that anfalse or misleading
statements” made gy competitor “will injure the other.” SeePI. Br. at 21 quoting
Energy Four 765 F. Supp. at 734))But the Supreme Cadis recent decision in
eBay, Inc. v. MeExchange, L.L.C547 U.S. 388 (2006), estanes that this is no
longer good law. IneBay the Supreme Court rged the position that
presumptions could be useddetermining whether to gnt or deny injunctions in
patent actions.Id. at 393-94. Rather, the Supref@eurt held thatcourts must
apply each factor of the traditional four-factest to the particular circumstances of
the case at handSeeid. at 391. InNorth American Medical Corpthe Eleventh
Circuit held thateBay “is applicable” in the Lardm Act context, although it
“decline[d] to expres any further opinion with respeio [its] effect.” 522 F.3d
at 1228. FollowingBay however, this Court shouttecline AT&T's invitation for
it to depart from traditiodaquitable principles angresume irreparable harm.

Any harm to AT&T is tle natural and apppriate response of the marketplace
to the truthful information in Verizos' advertisements. For almost a year,
Verizon's website ha displayed maps comparingerizon’s and AT&T's 3G

coverage, and since September those maps have been comparable to the maps in the

(cont'd from previous page)
customers per weekid., AT&T cites no evidence that Verizon’s advertisements are
causing the loss of customers or goodwill.
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challenged ads. SgeKarnick Decl.  11.) AT&Ttook no action with regard to
those maps. For the verysaitl now attacks, AT&T regested almost six weeks ago
that Verizon either pull the ads at issue or modify theBeeCompl.  7; Karnick
Decl. § 5.) After Vezon modified its ads in an effdd address AT&T’s objections
(see Karnick Decl. 1 6-7), AT&T made nfurther complaints and sought no
further modifications before filmits lawsuit a month later.Sée idf{ 9-10.)

AT&T made a strategicchoice to let the advertisements run while it
conducted its consumesurvey and drafteds legal documentdhoping to gain a
hearing on one day’s noticdt is inequitable for AT&Tnow to argue that the ads
are so immediately harmfuldhit justifies thedrastic remedy of aimjunction before
Verizon has an opportunitipor expedited discovery anokefore the Court has the
benefit of a full evidentigrhearing. Compounding thisaquity, while on one hand
AT&T demands this Court take dow Verizon’'s truthful comparative
advertisements about its 3G coveragethenother hand AT&T itends to continue
airing its own proclaiming that AT&T hake “Nation’s Fastest 3G Network.” This
relief is not equithle; it is unfair.

C. The Relief AT&T Demands Would Cause Shstantial Harm to
\Verizon

If this Court were to grant AT&T’'s nimn, it would causdiarm to Verizon
far outweighing any harravoided by AT&T. First, to the extent Verizon’s truthful

40



advertisements are effective and thus ¢fegizon an economibenefit to AT&T’s
detriment, an order forcingerizon to alter or stop itadvertisements would cause
Verizon the same economic harm aboutoWwhAT&T complains. Second, AT&T
seeks broad relief requiring Verizon eith{&) to remove the AT&T 3G coverage
map from its advertising; or (2) to altdre AT&T 3G coverage map in a way that
would show non-3G coverageThis relief would gutVerizon’s comprative 3G
campaign. Verizon has alrgathvested many millionef dollars and anticipates
investing a magnitude more in its ad campaigpvering radio, television, Internet
and print media. SeeSaracino Decl. 1 50.) If forced to stop or alter its ads, Verizon
would lose the benefit of a significant pon of its investmenat the beginning of
the critical holiday season.S¢eid. § 51.) The current 3G coverage maps are also
the best — and perhaps in a 3@end commercial, & only — way to
communicate to consumers the fact thatixte’'s 3G coveragés so much more
extensive than AT&T's. See idf 32.)

Third, an order mandating that Vesiz alter its adverteaments also would
irreparably infringe pon Verizon’s First Amendmentgfits to truthfully advertise
its products and services. I]t[is well established thathe loss of First Amendment
freedoms, for even minimal periods tohe, unquestionablyanstitutes irreparable

injury.”” KH Outdoor, LLC v. City of Trussvillet58 F.3d 1261, 1272 (11th Cir.

41



2006) QuotingElrod v. Burns 427 U.S. 347, 373 (1976)I@oality op.)) That harm

is real and tangible here, where the ihgbto run these advertisements could do
crippling damage to Verizon during the holiday seas@ee$aracino Decl. § 51.)
Absent compelling evidence establishinbat Verizon’s advertisements are
misleading and thefore unprotected by the First A&mdment — evidnce that the
Guideline survey surely does not providear-injunction here would come at a cost
both to Verizon’s own economic well-logj and to its constitional rights.

D. The Public Interest in the FreeExchange of Truthful Information
Weighs Heavily Againstthe Relief AT&T Seeks

It would also “disserve the public intsté for this Court toenjoin Verizon’'s
speech.North Am. Med.522 F.3d at 1217. A] particular consurar’s interest in
the free flow of commercial formation . .. may be as keen, if not keener by far,
than his interest in the day’s most urgent political debaféestern State$35 U.S.
at 366—67 quoting Va. Bd. of Pharmacy. Va. Citizens Guumer Council, Ing¢.
425 U.S. 748, 765 (1976))he specific publitnterest in compaitive advertising is
also “well-recognized.” Triangle Publ'ns, Inc. v. Kight-Ridder Newspapers, Inc.
626 F.2d 1171, 1176 n.13 (S@ir. 1980). “Compeative advertising, when truthful
and non-deceptive, is a soarof important informatioto consumers and assists
them in making ratieal purchase decisions. Comparative advertising encourages
product improvement and novation, and can lead ttower prices in the
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marketplace.” 16 C.F.R. 84.15(c). Enjoining Vegon’'s truthful ads would
disserve the public by deprigrconsumers interest in 3G service of the ability to
make an informed choice about theirreless provider based on comparative
advantages.

AT&T suggests thaVerizon’'s ads somehow raisematter of public safety
because coverage mafisdicate to consumers those areas in which they will, or
will not, be able to mee emergency 911 ks from wirelessphones|.]” EeePl. Br.
at 24-25.) This is nonsense. No atlsement for cellphone sgce would cause a
person in distress to natake a 911 call. Unsurpmgly, AT&T has offered no
competent support for sh speculation. Ean assuming this the message intended
by the Poarch affidav(who has no basis offering & an opinion), coverage maps
are “irrelevant to911-calling ability” because ¢along as the technology is
compatible) “all wireless caers are required tooute 911 calls tehe destination,
regardless of whethehe caller is a dascriber of that carrier's service.” S¢e
Declaration of Ssan Sherwood  6.)

In sum, the equitable ¢ors weigh heavily against entry of a TRO here.
AT&T has not made a “cleahowing” that it is likelyto succeed on the merits and
any alleged damage to it mirely speculative. Verizg by contrast, faces a real

prospect of irreparable harm to a muitlion dollar advertising campaign at the

43



most important time of the year. If a DRssues but Verizonltimately prevails,
Verizon will have sufferedhe ultimate irreparable jury — loss of its First
Amendment right to speak — and the puldliierest in the free flow of commercial
information will have been similarly harme&onsidering the nmifest weakness of
AT&T’s position on the merits, #hCourt should deny the TRO.

.  AT&T MUSTPOSTAPPROPRIATE SECURITY

Federal Rule of Civil Procedure 65(c) requires a moi@lftgiv[e] security in

an amount that theoart considers proper to pay tbests and damages sustained by
any party found to haveeen wrongfully enjoined orestrained.” As set forth
above, Verizon has invested millions ddllars in the advertising campaign that
AT&T demands this Court litaand anticipates spendirglditional millions. Were
this Court to grant AT&T's TRO nmton — which Verion contends would
constitute an abuse of iddiscretion — Verizon would spectfully request that
security be set at $50 million to prot@gainst damage to Verizon’s business.

CONCLUSION

AT&T asks this Court tado the extraordinary: enter a preliminary order
forbidding the publication of fezon’s truthful speech,ral to do so without a full
hearing. The First Amendmeiihe Lanham Act, and tradinal principles of equity

all indicate that AT&T has natarried its heavy bden of showing that is entitled
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to this relief. This motio is a blatant effort to ask the Court to do what the
marketplace will not do:shield AT&T from truthfulcomparative advertisements
that Verizon has a right t@ir and that consumers have a right to see.

For the reasons set fordibhove, the Court should e AT&T’s motion and its
request for a preliminary injunction.
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