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issioner of Social Security Dog.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ELDRICO DERRICO,

Plaintiff,
: CIVIL ACTION FILE NO.
V. : 1:09-CV-03138-AJB
COMMISSIONER OF SOCIAL
SECURITY,
Defendant.

ORDER AND OPINION*

Plaintiff Eldrico Derrico (“Plaintiff’) brought this action pursuant to sectiot
205(g) and 1631(c)(3) of the Social SetuAct, 42 U.S.C. 88 405(g), 1383(c)(3), td
obtain judicial review of the final decws of the Commissioner of the Social Securi
Administration (“the Commissioner”) denyingshapplications for Disability Insurance
Benefits (“DIB”) and Supplemental Securltycome Benefits (“SSI”) under the Socig

Security Act (“the Act”): For the reasons stated below, the undersiBfadERSES

! The parties have consented tce tkexercise of jurisdiction by the
undersigned pursuant to 28 U.S.C. § 636(c) axml R. Civ. P. 73. BeeDkt. Entry
dated 12/11/2009]. Therefore, this Order constitutes a final Order of the Court.

2 Title Il of the Social Security Act prides for federal dability insurance
benefits. 42 U.S.C. § 408t seq Title XVI of the Social Security Act,
42 U.S.C. § 138let seq, provides for supplemental seituiincome benefits for the
disabled. Title XVI claims are not tied the attainment of a particular period o
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the final decision of the Commissio&@D REMANDS the case to the Commissiong
for further proceedings consistent with this opinion.
l. PROCEDURAL HISTORY

Plaintiff filed applications for DIEand SSI on June 19, 20@/leging disability
commencing on June 19, 200Refcord (hereinafter “R”) 13].Plaintiff's applications
were denied initially an@n reconsideration. SeeR63, 67, 74, 78]. Plaintiff then
requested a hearing befoasn Administratie Law Judge (“ALJ”). [R82]. An
evidentiary hearing was hatth March 10, 2009. [R13, 90]. The ALJissued a decis
on April 2, 2009, denying Plaintiff's apphtions on the ground that he had not be

under a “disability” at any time through the datiethe decision. [R21]. Plaintiff

insurance disability.Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982
The relevant law and regti@ns governing the determination of disability under
claim for DIB are nearly idntical to those governingdtdetermination under a clain
for SSI. Wind v. Barnhart 133 Fed. Appx. 684, 690 n.4 f1Cir. 2005) (citing
McDaniel v. Bowen 800 F.2d 1026, 1031 n.4 (11 Cir. 1986)).
Under 42 U.S.C. 8§ 1383(c)(3), the judigmbvisions of 42 U.S.C. § 405(g) are fully
applicable to claims for SSIn general, the legal starrda to be applied are the sam
regardless of whether a claimant seeks DdBsstablish a “period of disability,” or tg

recover SSI. However, different statutesl aegulations apply to each type of claim.

Therefore, to the extent that the Coutrég to SSI cases, statutes, or regulations, th
are equally applicable to Plaintiff's DIB claims.

3 The Court is unable to find these &pations in the case record, so the

Court relies on the Administrative Law Judge’s opinion.

2

=

on

~

—

ey




AO 72A
(Rev.8/8
2)

sought review by the Appeals Councihdathe Appeals Council denied Plaintiff's

request for review on September 10, 200f@king the ALJ’'s decision the final
decision of the Commissioner. [R1].

Plaintiff then filed an action in th€ourt on October 28009, seeking review
of the Commissioner’s decisioBerrico v. Comm’r of Soc. Se€ivil Action File
No. 1:09-cv-03138. §eeDoc. 2]. The answer andatrscript were filed on March 9,
2010, eeDocs. 7-8], and the Cauineard oral argumentsdeDoc. 14]. The matter
is now before the Court upon the adminite record, the parties’ pleadings, th
parties’ briefs, and the parties’ oralgaments, and is accordingly ripe for revie
pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3).

.  STATEMENT OF FACTS

A. Background

Plaintiff was born on June 4, 1964, ands 44-years-old at the time of th
hearing before the ALJ. [R28]. Plainttitis received his GED[R40]. He alleges

disability beginning on June 19, 2007, due to a stro&eelDoc. 11 at 4-5].
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B. Medical Record§R245-505)

In June 2003, Barry Fioranelli, M.D. eted Plaintiff for stomach pain, ant
Plaintiff was prescribed Nexium[R255-56, 397-98]. In April 2007, Plaintiff saw &
Dr. Henderson, M.D., for body aches, chills;ég and sore throat. [R271-72, R413
14]. No prescriptions were listed. [R272, 414].

Most relevant to this case, on June2@)7, Plaintiff was admitted to a hospite
in the Grady Health Systefar an acute ischemic strokand hypercholesterolenfia.
[R283]. A neurological exam indicated thattwas alert and oriented times three wit

very mild dysarthria.” [R284]. Upon discharge on Juib¥, 2007, he was prescribe

4 Nexium (esomeprazole) is used to treat gastroesophageal reflux dig
(GERD), a condition in which backwartbw of acid from the stomach cause
heartburn and possible injury to the esapisa(the tube between the throat ar
stomach). MedlinePus, Esomeprazole,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a699054.html (last visiteq
03/10/11).

> An ischemic stroke occurs wheml@od vessel that supplies blood to th
brain is blocked by a blood clot. MedlinePlus, Strok
http://www.nIm.nih.gov/medlineplus/ency/article/000726.htm (last visited 03/10/]
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6 Hypercholesterolemia is an alternate name for lipid disorder, or high blood

cholesterol and triglycerides. See MedlinePlus, High blood cholesterol an
triglycerides, http://www.nlm.nih.gov/medlineplus/ency/article/000403.htm (last vis
03/10/11).

! Dysarthria is a condition that occurien problems with the muscles thg
help you talk make it difficult to pronoge words. MedlinePlus, Dysarthrial
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aspirin, Zocof and a multivitamin. [R285]. Aew days later, on June 17, 2007,

Plaintiff had a routine check-up with Dr. Famelli, complained of depression, and was

prescribed albuterylZoloft,'* ECASAM and simvastatin (Zocor). [R269-70].

http://www.nIm.nih.gov/medlineplus/ency/article/007470.htm (last visited 03/10/11).

8 Zocor (simvastatin) is used “togeth with lifestyle changes (diet,

weight-loss, exercise) to reduce the amafrflatty substances such as low-densi

lipoprotein (LDL) cholesterol (‘bad cholestd’) and triglycerides in the blood and to

increase the amount of high-density lipoprotein (HDL) cholesterol (good cholest
I n t he blood."” MedlinePIlus,

http://www.nlm.nih.gov/medlineplus/drugfio/meds/a692030.html| (last visited

03/10/11).

9 Albuterol is used to prevent and treat wheezing, difficulty breathing,

chest tightness caused by lung diseases such as asthma and chronic obs
pulmonary disease. MedlinePlus, Albuterol Inhalatio
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a682145.html (last visiteq
03/10/11).

10 Zoloft (sertraline) is used to treat depression, obsessive-compu

disorder, panic attacks, post-traumaticstr@isorder, and social anxiety disordeee
M e d Il ineP Il us, S ertraline,
http://www.nIm.nih.gov/meliheplus/druginfo/meds/a697048.html (last visite
03/10/11).

1 ECASA means Enteric-coated acsglicylic acid. The Free Online

Medical Dictionary, http://acronyms.thefreedictionary.com/ecasa (last vis
03/10/11). Acetylsalicylic acid is aspirin. See MedlinePlus, Aspirin,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a682878.html (last visited
03/10/11).
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On August 11, 2007, Dr. Yancey at @yanoted a drug overdose (Plaintiff ha
ingested 5-6 tabs of Zoloft, although he denied suicidal ideation, [R296])
depression. [R295]. On August 12007, Dr. Pratt at Grady conducted

comprehensive psychiatric assessment, nttiaigPlaintiff complained of depression

alcohol abuse (relapsing “on 6/07” afterYz years of sobriety), and decreased

sleep. [R291-93]. Plairfiwas prescribed CeleXaand trazodon&. [R293]. At an

August 17, 2007, check-up, Dr. Fioranetioted depression, heightened stress,

decreased sleep, increas®dod pressure, asthma, aih@ August 10, 2007, allegec
suicide attempt, as well as prescriptibmsCelexa, trazodone, aspirin, and albuter
with an indication to discontinue Zdto [R267-68, 409-10]. On August 31, 2007
Dr. Fioranelli completed a “Mental ImpairmieQuestionnaire” on behalf of the stat
agency, indicating that: (1) Plaintiff had atary of stroke, weakness on the left sid

hypertension, and asthma, suffered from “rétceapression, andias hospitalized on

12 Celexa (citalopram) is a selective serotonin reuptake inhibitor (SSRI) U
to treat depression. See MedlinePlus, Citalopram,
http://www.nlm.nih.gov/medlineplus/dginfo/meds/a699001.html (last visite(
03/10/11).

13 Trazodone is a serotonin modwatised to depressiofeeVedlinePlus,
Trazodone, http://www.nlm.nih.gov/medlineplus/druginfo/meds/a681038.html
visited 03/10/11).
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August 10, 2007, for a suicide attempt; (2iRtiff had a depressed affect and moo(d,
brought on by recent stress; (3) Plaintiff was not currently suicidal; (4) Plaint|ff's
“content of thought” was abnormal, but hisemtation, appearancgeneral behavior,

recent and remote memoryidaimpulse control were normal; (5) Plaintiff's ability tq

=4

understand and carry out simpfestructions, and his dlly to get along with the
public, supervisors, and coworkers, wa@mal; and (6) Plaintiff was “somewhat
likely” to decompensate under stress. [R275-77].

On September 17, 2007, Chadwick Hales, M.D./Ph.D., completed a neurolggical
guestionnaire on behalf of the state agenoying: (1) Plaintiff had mild weakness on
the left side in the lower extremities;)(RPlaintiff had a slight decrease in finger
movement and coordination the left hand and arm; (3) &ent is able to ambulate
for activities of daily living”;(4) Plaintiff “is able to ambulate with and without [his]|
cane, however his mobility without the casémited by unsteadiness in gait that may
lead to falls.”; and (5) Platiff did not have aphasid. [R299-301]. Treatment notes

signed by Dr. Hales artthted that same day, although almost entirely illegible, indicate

14

Aphasia is a disorder caused by dgma&o the parts of the brain that
control language; it can make it hard foread, write, and say what one means to say.
See MedlinePlus, Aphasia http://www.nlm.nih.gov/medlineplus/aphasia.html (last
visited 03/10/11).
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severe depression as partleg assessment and listed Zoloft, Celexa, and trazodor
current medications. [R287].

On October 9, 2007, Russell Walladé¢,D., completed a physical residua
functional capacity (“RFC”) assessment3[RR-09], and: (1) noted Plaintiff could
occasionally lift twenty pounds and frequentiyten pounds; could and, sit, or walk
for six hours per eight-hour work day; wamsited in pushing and pulling in the lowel
extremities due to unsteadiness; could diergly climb, stoop, kneel, crouch, an
crawl, and occasionally balance and staopd had no manipulative, communicativé
environmental, or visual limitations, #R3-06]; (2) found Plaintiff to be credible
[R307 (“PER AVAILABLE MER CL IS CREDIBLE)]; and (3) indicated that therg
were no treating or examining source statements regarding Plaintiff's phy

capabilities in the file, [R308].

e as

\
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On October 29, 2007, W. Brenard Francis, Ph.D., completed a psychological

evaluation on a referral from the state agegn@ssess psychologicanditions related

to “complications from stroke.” [R311-16]Plaintiff reported feelings of sadness

frequent crying, insomnia, decreased ability to concentrate and make decision
suicidal ideation. [R313]. He also reporfgahic attacks, and he said that he wou

become disoriented at the grocery stand could not perform household chorg
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because he could not remember whaiMas supposed to do. [R313]. Plaintiff’s
mother reported a family history of degsion and stated that Plaintiff forgg
everything, that he did not think the waygreviously did, and that he could not starn
to be around a lot of people without becogiafraid. [R314]. At the time of the

evaluation, Plaintiff was taking simvasin, trazodone, citalopram (Celexa

loratadine’? albuterol, and aspirin. [R314]Regarding testing results, Dr. Franci

concentration” and that he was not cutlesuffering from impairment in visual-motor

UJ
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stated that Plaintiff “applied good effodnd task persistence with adequate

perception. [R315]. For intellectual functioning, Plaintiff's reading was at a high-

school level, spelling was afiifth-grade level, and mativas at a fourth-grade level
[R315]. His performance IQ was 69, with a full scale IQ of 75. [R315]. Dr. Frand
diagnostic impressions were “Anxiety DiserdNot Otherwise Specified,” “Adjustment
Disorder with Depressed Mood,” “Adtol Abuse,” “Borderline Intellectual
Functioning,” and “Complications fromrske, hypertension, high cholesterol (p4g

claimant/collateral report) [R316]. Dr. Francis stated that: (1) Plaintiff had the abili

15 Claritin (loratidine) is used “to teporarily relieve the symptoms of hay
fever (allergy to pollendust, or other substances ie thir) and other allergies. Thes
symptoms include sneezing, runny nose, and itchy eyes, nose, or throat.” Medlin

is’s
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Loratidine, http://www.nIm.nih.gov/medlineplus/druginfo/meds/a697038.html| (last

visited 03/10/11).
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to understand and remember simple ingtoms; (2) Plaintiff might not be able to
reliably and consistently caropt simple instructions; (3) Plaintiff's concentration wa
adequate for some basic work-related fuoredi and (4) Plaintiff might have difficulty
adhering to typical work scheale and maintaining an agléate pace in a work setting
but could likely work in a structured environment. [R316].

On November 6, 2007, Linda O’Me Ph.D., conducted a mental RF(
assessment. [R 317-20]. She reported Bhaintiff was moderately limited in the
ability to: (1) understand, remember, andygaut detailed instructions; (2) maintair
attention and concentration for extengiediods; (3) perform activities according t
a schedule, maintain regulattendance, and be punatu(4) complete a normal

workday and workweek without interruptis from psychologically based symptom

(5) perform at a consistent pace withantunreasonable number and length of ré¢

periods; (6) respond appropriatétychanges in the wosdetting; and (7) be aware o
normal hazards and take appropriate proceslufR317-18]. That same day, she al
completed a psychiatric review techniquenid“PRTF”). [R321-34]. On that form,
Dr. O’'Neil noted medically determinablampairments that included: (1) “BIF
[borderline intellectual functioning]; |y cognitive decline due to stroke”

(2) adjustment disorder with depressadod; and (3) “anxiety nos [not otherwis
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specified].” [R322, 324, 326]. Regarding functional limitations, Dr. O’Neil note
moderate limitation regardingtagties of daily living, a nild limitation in maintaining
social functioning, and a moge limitation in maintainingoncentration, persistence

or pace. [R331]. There were no episodiesecompensation. [R331]. An addendu

to the PRTF, dated December 4, 2007, natiitional mental health information thait

“confirmed continuing issues with anxiety pitession, and a sui@tattempt after wife
left him which resulted in a brief (overint) hospitalization. . .. MRFC stands a
written.” [R345].

On November 7, 2007, Plaintiff wa®en by Renee Dryfoos, LCSW, at th
DeKalb Community Service Board (“D®%). [R336-44]. Plaintiff's presenting

problems were depressiomx@ety, and panic. [R336]. Regarding Plaintiff's ment

status, Ms. Dryfoos noted a dysphorioad, blunted affect, insomnia, decrease

energy/libido, and impaired short-tetrmemory. [R337]. Ms. Dryfoos also note
Plaintiff's suicide attempt when his wifeft in August 2007, [R40], when “he took
a ‘handful’ of Zoloft and drank 4 shots,”@h went to the emgency room at Grady

and stayed overnight. [R338]. On Novaanh9, 2007, notes from a routine check-{

11
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with Dr. Fioranelli noted clumic lack of sleep and indiead that Plaintiff was taking

Celexa, trazodone, Ambiéhalbuterol, and aspirin. [R265-66, 407-08].

On December 13, 2007, Anthony Nealy, M.D., from DCSB saw Plaintiff “for

followup and treatment of depressive dfs.” [R477]. Dr. Nealy noted that
(1) Plaintiff denied past psychiatric treatment prior to his stroke; (2) Plain
“admit[ted] to auditory hallugiations in the past while deggsed”; (3) and Plaintiff had
“impairment of recent memory, . . . ankis and depressed [mood], sleep and appe
disturbance, difficulty concentratingedlings of helples&ss and hopelessness
[R477]. Plaintiff was diagnosed with “hyymholesterolosis,” asthma, and “Depressi\
Disorder, NOS.” [R477]. For a January 2008, visit, Dr. Nealy noted that Plaintiff
had trouble sleeping since the trazodone @issontinued but thdie was otherwise
doing well. [R479]. Plaintiff was camuing to have intermittent auditory

hallucinations, so his Serogtfgbrescription was increased to 200 mg. [R479].

16

S e e M edlinePIlus, Z ol pidem,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a693025.html  (last visiteq
03/10/11).

17 Seroquel (quetiapine) is used tedt the symptoms of schizophrenia

mania, and depression. See MedlinePlus, Quetiapine,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a698019.html (last visited
03/10/11).

12

Ambien (zolpidem) is a sedative-hypnatiat is used to treat insomnia.
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On January 16, 2008, Kathi Houman,@,Baw Plaintiff and wrote: “Thoughtg

are organized[,] mood is depressed amgra at times about his victimization

[regarding his abuse as a child].” [R478&].treatment plan listing Dr. Nealy’s name
and dated February 6, 2008, stated thegmtérsg problem as “[\gry depressed and hadl
recent stroke difficulty being aroundhetrs,” and recommended monthly physician
assessments and individual and group cdintgse[R480-81]. A clinical assessment

signed by Ms. Houman and ddteebruary 13, 2008, indicated that: (1) Plaintiff had

homicidal and suicidal ideations; (2) wheaiRtiff got upset, he wanted to hurt himse
or lash out at others, but he would agreelioto his grandmaier to help him through
it, or to call a counselor; (3) his thoughts ravgtwn he was ups@iut were otherwise
organized and clear); (4) he had difficufiycusing at times; and (5) he reporte
“hearing voices a few days ago to kill isb Stays away from him.” [R378-80, 483
85]. Otherwise, Plaintiff's judgment,sight, and cognition we good. [R380, 485].
Another part of that clinical assessmenpresumably performed the same day
identified the chief complaint as “Very dessed and had recent stroke difficulty beir
around others,” and listed the presentingigioms as “depressed since stroke a
feeling depressed and having difficultgeping panic attacks around others. Havi

difficulty with memory.” [R373]. The medications listed were Seroquel, Celeg

13
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Zocor, aspirin, and Proventil (albuterol)R373]. An “outpatient progress note” by

Ms. Houman on that same day (February 13, 2008) indicated Plaintiff's depression, tha

he was easily agitated, that he heard voiaad that he was going to begin an anger

management group. [R486]. Dr. Nealy’s ndtem that same day stated that Plainti
continued to experience auditory hallucinations, increased Plaintiff's Seroqu
400mg, discontinued Plaintiffs Celexa because it made him feel irritable,
prescribed Plaintiff Effexor XR 75m{.[R487]. Notes from a March 12, 2008, vis
with Dr. Nealy indicated a good responséhe Effexor and to the increased Seroqu
and noted that Plaintiff occasionallgdrd voices when he was angry. [R488].
Notes from a visit with Sam DooleW.D., apparently from March 14, 2008
indicated that: (1) Plaintiff complained short-term memory loss; (2) Plaintiff hag
persistent weakness since his stroke eodld not afford physical therapy; ang
(3) Plaintiff’s girlfriend noted Plaintiff's dcreased attention spaimce the stroke, as

well as “spasms” at night while Plaintiff waleeping. [R261, 403]. Dr. Dooley wrot

18 Effexor XR (venlafaxine) is an extded-release medication “used to tre

generalized anxiety disorder (GAD; excessive worrying that is difficult to contr
social anxiety disorder (extreme fear deiracting with others or performing in fron
of others that interferes with normald)f and panic disorder (sudden, unexpect
attacks of extreme fear and worry abowsth attacks).” MduhePlus, Venlafaxine,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a694020.html (last visited
03/10/11).
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“Neuro consult” as part of his plan for thasit, and “Neurology’is listed as a referral.
[R262, 404]. Ambien, Seroquel, and BEffe were among the medications listeq
[R262, 404]. On March 16, 2008, Dr. Dooleylicated that Plaitiff’'s asthma was
“doing ok,” that Plaintiff was “doing welltvith respect to his depression, and th
Plaintiff had memory loss and a decreaateintion span, though there was no eviden
of biochemical abnormalities, syphilis, or HIV. [R258].

On March 28, 2008, Dr. Fioranelli indieat that Plaintiff’'s body aches were g

a pain level of 9/10 (though Plaintiff had naken any pain medication that day) arn

that Plaintiff had a cough, a runny nose, eodgestion. [R259, 401]. Dr. Fioranelli’'s

assessment was acute bronchitis allergic rhitfitfR260, 402].

On April 9, 2008, Dr. Nealy noted thRiaintiff was nothaving any auditory
hallucinations, that his mood was stalded that he had a good response to |
medication. [R490]. On May 8, 2008, howee)MDr. Nealy noted visual hallucinations

stating that the recent loss of Plaintiffsandmother was the likely cause. [R492].

19 Allergic rhinitis is a collection of syptoms — mostly in the nose and eyg

— that occurs when one breathe something one is allaogto, such as dust, dander
or pollen. MedlinePlus, Allergic rhinitis,
http://www.nlm.nih.gov/medlineplus/ency/article/000813.htm (last visited 03/10/]
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On May 16, 2008, Dr. Dooley indicated that Plaintiff had no pain, that
depression was “much betteafid that he had memory loss and a decreased atter
span. [R257-58, 399-400]. Plaintiff’'s medtions included Ambien, Seroquel, an

Effexor XL. [R258, 400].

On June 24, 2008, Dr. Francis contpteanother psychological evaluation on

a referral from the state agency. [R418-2R]aintiff stated that he graduated fror
high school and attended Morris Brown Cglefor two years before entering th
military, but Dr. Francis noted that duriagprevious evaluation, on October 29, 200
Plaintiff had indicated that he compldt¢he eleventh grade, attended a sped
education curriculum, and obtained a GED during the 1990s, but there was no mq
of attending college. [R419Dr. Francis reported that Plaintiff stated he had a strc
on June 14, 2007, although Social Secustyords cited the date as June 11, 20(

[R419]. Plaintiff reported that he could nete his left hand veryell, that he had

spasms in his right foot, @t his memory wasot good, that he had asthma and agi

reflux, and that he was prescribedcdng Effexor, Ambien Seroquel, trazodone,
aspirin, Nexium, and albuterol. [R419-2®laintiff reported dem@ssion, that he was
sad and angry all the time, that he hashart temper, and that he had difficult

concentrating. [R420]. Plaintiff reportéuat when he was around people, his he

16

his
ition

d

n
<
7,
ial
2ntio
ke

D7

~

art




rate increased, his breathingdame shallow, he became disoréeh and he tried to get

away from them. [R421]. He reported that he had difficulty staying focused pn a

UJ

movie and had to watch it # or four times to follow the story. [R421]. Plaintiff’s
mood was moderately dysphorand he disclosed suiciddeation, though he denied

suicidal plan on the date of evaluatiojir422]. Dr. Francis found Plaintiff to be a

j

“marginally valid historian of currentlaily activities, as well as physical ant
psychological conditions.” [R423]. Dr. &mncis summarized the findings by stating
that: (1) the evaluation results were masigistent with “a Psonality Disorder with
Narcissistic and Antisocialdits”; (2) Plaintiff's “maladaptive personality traits appear
to lead him into conflicts with othersd poor decisions, contributing to his recurrent
adjustment reactions”; (3) the possibilitycoignitive deficits cow not be conclusively
ruled out; (4) alcohol abuse was possiblenmaitverified; and (5) Plaintiff's personality
disorder would likely result in difficulties with supervisors and coworkers in many
settings, although Plaintiff could likely funati in some work environments, “provided
that he is able to gain insight into l@e in conflicts andespond appropriately to
supervision.” [R423].

On July 1, 2008, Plaintiff was seen by a physician whose name is illegjble.

[R425-27, 432-34]. That doctor indicate@tl®laintiff's active range-of-motion was

17
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normal, that Plaintiff used a cane, and tivgi and pinch were normal in right hand an
4+/5 strength in the left. [R425-27, 432-34].

On July 3, 2008, Diana Whiteman,M, conducted a consultative examinatig
for the state agency. [R429-31$he noted: (1) a left arstrength of 4+/5 and a grip
and pinch on the left hand of 4+/5; (2) tia&intiff walked with a straight cane bu

could walk without it; (3) Plaintiff's gaivas steady; (4) Plaintiff’'s hypertension wa

“stable today”; and (5) that there wassidual left arm weakness from “Right

cerebrovascular accident June 2007” — i.e., Plaintiff's stroke. [R430-31].

d

n

[
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On July 11, 2008, Arthur Schiff, Nb., conducted a physical RFC assessment.

[R435-42.] According to Dr. Schiff, Plaiff could occasionally lift twenty pounds ang

frequently lift ten, could stad, sit, or walk for about six hours per eight-hour workdg

and push and pull without limit. [R436]. Tleewere no postural, manipulative, visual

or communicative limitations, and there wareenvironmental limitations except thg
Plaintiff should avoid concentrated expos to “[flumes, odors, dusts, gases, po
ventilation.” [R438-39]. Regarding Plaifits subjective symptoms, Dr. Schiff wrote
“Sx attrib to MDI afforded partial edibility with documented improvement see
***[.]” [R440]. Dr. Schiff noted that thez were conclusions from treating/examinin

sources regarding Plaintiff's physical capias that were significantly different from
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Dr. Schiff's; explaining this, Dr. Schiff vate, “MSS on issues reserved to th
commissioner given little weight secondaoyl A and *** above.” [R441].

On July 17, 2008, Dr. Nealy wrote that Plaintiff had a stable mood, that he
a good response to his medioa, that auditory hallucinations had ceased, and t
Plaintiff had no medical complaints. [R493].

On August 5, 2008, John Cooper, Ph.Dmpteted a PRTF. [R443-56]. For thg
category of organic mental disorders, Booper wrote the following as Plaintiff's
medically determinable ipairment. “R/O COG. D/O, NOS VS. BIF” (“rule out
cognitive disorder not-otherwise-specifiegtsus borderline intellectual functioning”)

y

[R444]. Under the affective disorders aaigey, Dr. Cooper wrote: “ADJ. [adjustment]

D/O W. DEPRESSED MOOD.” [R446]. Undthe category of personality disorders

Dr. Cooper wrote: “R/O PERS. [personality] D/O, NOS W. NARCISSISTIC AN
ANTISOCIAL TRAITS.” [R450]. Under theubstance addiction disorders categoi
Dr. Cooper wrote: “R/O ALCOHOL ABUBK.” [R451]. Regarding Plaintiff's
functional limitations, Dr. Cooper noted a maate limitation withrespect to activities
of daily living, maintaining social unctioning, and maintaining concentratior|
persistence, or pace. [R453]. There were no episodes of decompensation. |

Dr. Cooper's “consultant's notes”. (1) indicated that the “current” consultat
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examiner diagnosed adjustment disomli¢h depressed moochd ruled out cognitive
disorder not otherwise specified, personatitgorder not otherwise specified, an
alcohol abuse; (2) stated that the only sstgrtchanges to the initial PRTF and ment
RFC were that Plaintiff might have madée difficulty dealing appropriately with
others “SEC. TO PERS. D/O"; (3) gatiee consultative examination “significan
weight”; and (4) and stated the mental RFC was “still indicated.” [R455].

That same day — August 5, 2008 — [@ooper completed a mental RF(
assessment. [R457-60]. @ooper found that Plaintiff véamoderately limited in the
ability to: (1) understand, remmer, and carry out detailed instructions; (2) mainte
attention and concentration for extendeefriods; (3) perform activities within a
schedule, maintain regulatt@endance, and be punctual within customary tolerang

(4) sustain an ordinary routine withoutesial supervision; (5) complete a norma

workday and workweek without interruptis from psychologically based symptoms;

(6) perform at a consistent pace withauat unreasonable number and length of ré
periods; (7) interact appropriately withetgeneral public; (8) accept instructions ar
respond appropriately to criticism with supervisors; (9) get along well with cowor
or peers without distracting them or exhibiting behavioral extremes; (10) res

appropriately to changestine work setting; and (11) be aware of normal hazards
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take appropriate measures. [R457-58 the functional capacity assessmer
Dr. Cooper noted that Plaintiff might have difficulty: (1) maintaining concentrati
persistence, or pace for more than two bBauthout a break; (2) dealing appropriatel
with others in the work $&ng for more than two hoarwithout a break, due to ¢
possible personality disorder; and (3) respogdippropriately tstressful changes in
the work setting without support. [R459].

A discharge from DCSB listing August 6, 2008, as the “transition date” —
signed by Dr. Nealy on September 3, 2008 -esidtl) “significant progress” since the
admittance date on November 7, 2007, wiffresenting problem of “depressed due
recent stroke”; (2) reduced depression sundidal thoughts through medication; (3)
diagnosis of depressive disorder and mgpelesterolemia; and (4) that Plaintiff's
medications at discharge were Seroquel 6G9ragd Effexor 75mg. [R495-96].
Plaintiff's “GAF” (Global Assessment of Functioning Scale) was 50, which is at
higher end of the range that the Diagnoatid Statistical Manual of Mental Disorder
-IV-TR (“DSM-IV-TR) (4™ ed. 2000) describes as “Serious symptoms . . . OR

serious impairment in social, occupatiomalschool functioning.” DSM-IV-TR at 34.

20 It is unclear when Plaintiff's $equel dosage was increased from 400n
to 600mg.

21

on,

y

|

and

\U

a

]

the

ANy




AO 72A
(Rev.8/8
2)

On September 19, 2008, Kristin DicksthD., of DCSB noted that Plaintiff had
presented for intake and was seeking topen his chart. [R497]. She indicated that
Plaintiff last saw Dr. Nealyn July 2008. [R497]. Plairfihad been out of Seroque
600mg for a month, was getting angry amdable more easilywas hearing voices,
had been having trouble sleeping, had ammgpulses, and denied depression. [R497].
Dr. Dickson restarted Plaintiff’'s Seroqueid prescribed a follow-up with a treating

therapist and psychiatrist. [R498]. @ecember 10, 2008, Dr. Nealy wrote that

Plaintiff’'s thoughts were organized, that he had no “delusional material or perceptual

distortions,” and that hiead a good response to his medications. [R501]. Plaintiff's
listed medications were Serodygffexor, and Klonopin 0.5 mg. On January 9, 2009,
Dr. Nealy noted that Plaintiff's mood was dghihat he denied auditory hallucinations,
and that he had a good response to his medications. [R502].

On March 2, 2009, a week before hesahng with the ALJ, Plaintiff was seen

at DCSB, where he was diagnosed wHthizophrenic Disorder, Schizoaffective”

21 Klonopin (clonazepam) is a benzodiazephma is used to control certain
types of seizures and telieve panic attacks.See MedlinePlus, Clonazepam,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a682279.html (last visited
03/10/11).
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hypercholesterolemia; and asthma. [R461, 504jlis GAF score was 48. [R461
504].

C. Evidentiary Hearing Testimor{iR24-58)

At the evidentiary hearing, Plaintiff tifsed that he had nalone any work for
pay since June 11, 2007, and that he hadeame. [R31-32]. Plaintiff reported tha

he received monthly treatment at the DCSBsfthizophrenia. [R33]He testified that

these visits were one-on-ooeunseling sessions with “M3essie,” and that they were

helpful. [R36]. Plaintiff stated that lveas taking medication for depression, anxiet

and schizophrenia, and thitvas helping. [R36-37]He also took Zocor, Klonopin,

aspirin, and a multivitamin. [R37]. Regarg side effects, Plaintiff reported that

Seroquel made him sleep really late, and sones all day. [R37]. He stated that he

still had residual effects from his June 200¢lst. [R37-38]. Specifically, he state
that he still had “paralysis” on his left siddnis leg trembled atpand he could barely
use his left hand (stating that when he fieidgs with his left hand, he tended to drg
them). [R38]. Plaintiff felt that he woultbt be able to hold a normal job in which h

was required to stay on task becausenmsnory and attention span were bad a

22 It is unclear who made these gienses, although the second page of {
assessment lists Jessie Mayfield-Gathany, LCE¥62, 505]. At the top-right of the
first page, however, is “Status Confirmed/Physician Diagnosis.” [R461, 504].
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because his medication had him “sleepinglajf most of the time&.[R39]. He stated
that he walked with a cane, but only torbere comfortable, nditecause of a doctor’s
prescription. [R47].

Plaintiff testified that helid not completénigh school but instead obtained hi

GED. [R40]. He reported that he ran otihis medication a couple of times when

was not able to keep an appointment. [R2]- He stated that without his medicine

he got very aggressive and mean, but wjthe got along with people fine. [R42, 43
44]. He indicated that his Klonopin was usedhelp him sleep when he did not hay

his Seroquel. [R43]. He also reporsdrt-term memory loss, though his long-ter

memory was good. [R42]. He stateddweild not drive because he did not notig¢

things on his left side (“because | got eaigns of glaucoma”) and because his lg
foot was not strong, therefore precluding him from pressing down on the brakes (V
would give him spasms). [R43].

Questioning the vocational expert (“YEthe ALJ inquired about unskilled,
entry-level occupations for a person of Pliiis age, education, and work history whc
was able to perform work at the lighteztional level that deenot require constant
grasping with the non-dominant hand; that estisof simple, routine, repetitious task|

with one- or two-step instructions; and that does not expose the worker to
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ventilation or extremes of dust, humidity,temperature. [R45-46]. In response, the
VE provided three examples of light, unskilled positions fitting those requirements:
parking lot attendant (700 positions @Georgia, 10,000 nationwide), bottle packer
(200 in Georgia, 5,000 natiomide), and ticket selleB00 in Georgia, 12,000 nation-
wide). [R46]. The VE stated that #iree involved insignificant amounts of walking.
[R47]. Both the parking lot attendgmbsition and the ticketeller position required

handling money and dealing with the publiiR47]. Regarding the bottle packing

Sl

position, the VE reported that if an inaiual only had “25% use” of the dominant
upper extremity, he could not perform the joladiottle packer. [R3]. He noted that
a person who was not able to maintairrkvpace and work standards would not be
retained in their employment. [R52].

Plaintiff's girlfriend, Marilyn Milne — a rgistered nurse — also testified at the
evidentiary hearing. [R53-57]. She repdrthat Plaintiff's gait when not using his
cane was not steady, that he would ¢nipinclines or uneven sidewalks — though she
admitted that she had never seen him fall. [R54-55]. She also stated that Plaintiff wa
clumsy with holding things in his left handR54-55]. Milne reported that Plaintiff
was “totally a different person” when teok Seroquel — “[iJt does help him sleep, but

he’s useless the next daytbe next couple of days.” [R56]. She stated it made him
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slow and non-alert. [R56]. She also stated that it was moretitanor twice a year
that Plaintiff had gone without his medication — when Plaintiff could not pay,

would go with him to pay. [R56]. Shemessed that when Plaintiff was not on h

medication, he became irritahlery agitated, and extretyg sensitive: “Someone say$

something to him and just becomes just mAdd he will leave a situation or he will
walk away totally and disappear for auple days.” [R56]. Regarding Plaintiff’g
memory, Milne said that Plaintiff would rfiget to turn off the water while washing
dishes, would forget to flush the toilet aftee used it, would forget an appointmen
and would forget what day it was. [R5&he stated that his long-term memory wsx
excellent, however. [R57]. ikally, Milne also reported that Plaintiff was very bad
following instructions, stating:
He’ll ask for clarification a couple times. And then sometimes he’ll
forget what he’s doing in the middle @task and will have to come back
or I'll call him on his cell phone and ask where are you? Did you
complete it? And he will be doing mething totally different that had
nothing to do with the task that he’s been asked to do.
[R57].
[ll.  ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact and conclusions of law:
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The claimant meets the insurgtdtus requirements of the Social
Security Act through December 31, 2011.

The claiman has not engage in substatial gainful activity since
Junell,2007 theallegeconse date (20CFR404.157 elseq.and
416.971et seq.)

The claiman has the following severe impairments: anxiety
disorder, adjustment disordevith depressed mood, borderline
intellectuafunctioning the residua effectsof a stroke ancasthma
(20 CFR 404.1520(c) and 416.920(c)).

The claiman doe¢ not have an impairment or combination of
impairment that meet: or medically eqlals one of the listed
impairment in 20 CFk Par 404 Subpatr P, Appendi 1 (20 CFR
404.1525, 404.1526, 416.925 and 416.926).

The claiman has the residua functiona capacit to perfornm work
thar doe¢ not require exetion above the light level (20 CFR
404.1567() and 416.967(b)); or constiagrasping with the non-
dominanhand or exposur to pooiventilatior or extreme of dust,
humidity, or temperature¢ or more thar simple routine repetitious
tasks, with one- or two-step instructions.

The claiman is unable¢to perforr any pas relevan work (2C CFR
404.1565 and 416.965).
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10.

11.

[R15-21].

The ALJ found that the record did not support a severe substance-a

impairment, a documented seg@ersonality disorder, arsevere cognitive disorder

[R15-16].

impression that this should be ruled out. [R16]. The ALJ also noted that Plain

The claiman was borr on June 4, 1964 and was 43 years old,
which is definecas a younge individual age 18-49 on the alleged
disability onset date. (20 CFR 404.1563 and 416.963).

The claiman has the equivalen of a high schoo edication and is

able to communicate in English (20 CFR 404.1564 and 416.964).

Transferabilit of job skills is nol materia to the determinatio of
disability becaus usin¢ the Medical-Vocatione Rules as a
frameworl sLpports a finding that the claimant is “not disabled,”
whethe or not the claimant has transferable job skills (See SSR
[(“Social Security Ruling™)] 82-41 and 20 CR Part 404, Subpart

P, Appendix 2).

Considerini the claimant’s age, education, work experience, and
residua functiona capacity there are jobs thar exist in significant
number in the nationa economtharthe claiman car perforn (20
CFR 404.1569, 404.1569416.969, and 416.969a).

The claiman has notl beer under a disability, as defined in the
Socia Sectrity Act, from June 11, 2007 through the date of this
decision (20 CFR 404.1520(g) and 416.920(Q)).

Regarding a severe cognitive disorder, the ALJ noted Dr. Fran
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statements to Dr. Francis about his @tion were inconsist¢ — Plaintiff told

Dr. Francis in October 2007 that he wasspecial educationnal later obtained his
GED (but denied learning difficulties), buteiitiff then told Dr. Francis in June 200¢
that he had graduated fronigh school and had attendedllege for two years, a
discrepancy that Dr. Franameted. [R16]. As a result dhis, the ALJ did not find a
diagnosed cognitive disorder, but he statadlithany event, gthadopted RFC specified
simple, routine tasks that “should accommodate any shortcomings in this area.” |
Later, the ALJ stated thae had assessed Plaintiff's Herline intellectual functioning,

noting that Dr. Francis had diagnosed imgairment in October 2007 but not whe

he examined Plaintiff again in June 200R17]. The ALJ acknowledged that Dr,

Francis found an IQ performance score oir6@ctober 2007, but the ALJ stated th4
there was evidence that this was not a tngecator of Plaintiff's intellectual status,
noting that while Plaintiff had been in spalceducation classelse had been able to
obtain his GED. [R17].

In conducting Plaintiffs RFC assessment, the ALJ found that Plainti
treatment records document that he hasreawental impairments but that they we
“not to a disabling extent.” [R18]. Th&.J noted that Dr. Fioranelli had complete

a form in August 2007 in which he: (DUnd an abnormal affect and mood brought ¢
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by recent stress; and (2) concluded that & tfs@mewhat likely” that Plaintiff would
decompensate under stress. [R18]. The didJnot find this inonsistent with the

adopted RFC, but the ALJ further noted thatwas inclined to give the form little

weight because: (1) Dr. Fioranelli did napéain the blocks he checked in any deta
nor did he referencany treatment records; and (2) the ALJ was unable to find any

evidence in the record th@t. Fioranelli had treated or examined Plaintiff. [R18].

The ALJ also discussed some of Plaintiff's subjective symptoms, noting |that

Plaintiff used a non-prescribed cangyaeed short-term memory problems (which

174

were confirmed by Plaintiff's friend), reped that he could not sustain full-time
employment because of bad memory artdngiion and because he sleeps all day
because of his medication, and repottetted vision on his left side (although the
ALJ stated that Plaintiff's eye examinatiodisl not confirm thisz [R19]. The ALJ

concluded that while Plaintiff's medicaltheterminable impairments could reasonably

O

be expected to cause the alleged sympté&mastiff's statements were not credible t
the extent they were inconsistent witie ALJ's RFC assessment. [R19]. The ALJ
concluded that the RFC adequately addeel any shortcomings documented in the

record, noting that the RFC protected Ridi against environmental irritants tg
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accommodate his asthma, and that it spetifrery simple tasks to address ar
reduction in concentration, psistence, or pace. [R19].

To determine the extent to which Plgi's limitations “erode the unskilled light
occupational base,” the ALJ asked the Wikether jobs exist in the national econom
for an individual with Plaintiff’'s age, edation, work experiese, and RFC. [R20].
According to the ALJ, the VE testifiedahthe hypothetical individual could work a
a parking lot attendant, bottle packer, adic#et seller. [R20]. The ALJ noted tha
while the VE stated that parking lot attentiaand ticket sellerdeal with the public,
Plaintiff had testified that dealing withe public was not a problem for him when h

took his medication. [R20]. Given the VE’s testimony, the ALJ found tH

considering Plaintiff’'s age, education, waskperience, and RFC, Plaintiff was capable

of performing work that existed in sidimant numbers in the national economy, ar
therefore a finding of “not disabled” was appropriate. [R20].

IV. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substantialnfid activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea

or which has lasted or can be expecteldsd for a continuous period of not less thé
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12 months.” 42 U.S.C. 88 423(d)(1)(AlL382c(a)(3)(A). The impairment of

impairments must result from anatomical, psychological, or physiological abnormalities

that are demonstrable by medically accepted clinical or laboratory diagn
techniques and must be of such sevedtigt the claimant is not only unable to d

previous work but cannot, considering aggcation, and worxperience, engage in

any other kind of substantial gainful vkothat exists in the national economy.

42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).

The burden of proof in a Social Securitigability case is divided between th
claimant and the Commissiondie claimant bears the primary burden of establish
the existence of a “disability” and theoe¢ entittement to disability benefits
See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
sequential process to determine whetherdlaimant has met the burden of provin
disability. See20 C.F.R. 8§ 404.1520(a), 416.920@)ughty v. Apfel245 F.3d 1274,
1278 (11 Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (%1Cir. 1999).
The claimant must prove at step one thatis not undertakg substantial gainful
activity. See20 C.F.R. 88 404.1520(a)(9, 416.920(a)(4)(i). At step two, the
claimant must prove that he is sufferiingm a severe impairment or combination ¢

impairments that significantly limit his abilitp perform basiwork-related activities.
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See20 C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4) (A step three, if the impairment
meets one of the listed impairments in Apgie 1 to Subpart P d?art 404 (Listing of
Impairments), the claimant will be considdrdisabled without consideration of agf
education and work experience. See 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). At step four, if the claimiis unable to prove the existence of
listed impairment, he must prove that the impairment prevents performance of
relevant work.See20 C.F.R. 88 404.1520(a)(4)(iv), 416.9a{{@)(iv). At step five,

the regulations direct the Commissioneraosider the claimant’s residual functiong

capacity, age, education, and past woqegience to determine whether the claimant

can perform other work bels past relevant work. See 20 C.F.R.
88404.1520(a)(4)(v), 416.920(a)(4)(v). The Commissioner must produce evidenc
there is other work available in the matal economy that the claimant has the capag
to perform. To be considered disable@, tlaimant must prove an inability to perforn
the jobs that the Commissioner lisBBoughty 245 F.3d at 1278 n.2.

If at any step in the sequence a clain@ant be found disabled or not disable
the sequential evaluation ceases and further inquiry en&ee 20 C.F.R.
88 404.1520(a)(4), 416.920(a)(4)Despite the shifting of bdens at step five, the

overall burden rests on the cfamant to prove that he ignable to engage in any
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substantial gainful activity tha&xists in the national economipoughty 245 F.3d at
1278 n.2;Boyd v. Heckler704 F.2d 1207, 1209 (1Lir. 1983).

V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial of Social Security benefits

by the Commissioner. Judicial review of the administrative decision addresses
guestions: (1) whether the proper legahdtds were applied; (2) whether there w
substantial evidence to support the finding&of; and (3) whether the findings of fag
resolved the crucial issuebields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980

This Court may not decide the facts anew, reweigh the evidence, or substity

judgment for that of the Commissionerlf substantial evidence supports the

Commissioner’s factual findings and ti@ommissioner applies the proper leg:
standards, the Commissionetitsdings are conclusivelLewis v. Callahanl125 F.3d
1436, 1439-40 (1M Cir. 1997);Barnes v. Sullivan932 F.2d 1356, 1358 (1LCir.
1991); Martin v. Sullivan 894 F.2d 1520, 1529 (£XCir. 1990);Walker v. Bowen
826 F.2d 996, 999 (¥1Cir. 1987);Hillsman v. Bowen804 F.2d 1179, 1180 (1 Tir.
1986);Bloodsworth v. Heckler703 F.2d 1233, 1239 (£ LTir. 1983).

“Substantial evidence” means motkan a scintilla, but less than :

preponderance. It means such releeardence as a reasdi@ mind might accept as
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adequate to support a conclusion and it rbestnough to justify a refusal to direct
verdict were the case before a juriRichardson v. Peralegt02 U.S. 389 (1971);
Hillsman, 804 F.2d at 118@loodsworth 703 F.2d at 1239. “In determining whethg
substantial evidence exists, [the Court] mustv the record as a whole, taking int
account evidence favorable as well as uofable to the [Commissioner’s] decision.
Chester v. Bowerr92 F.2d 129, 131 (YCir. 1986). Even where there is substanti
evidence to the contrary of the ALJ’s finds, the ALJ decision will not be overturne

where “there is substantially suppodievidence” of the ALJ’s decisiorBarron v.

Sullivan 924 F.2d 227, 230 (Y1Cir. 1991). In contrast, review of the ALJ'$

application of legal principles is plenaffyoote v. Chater67 F.3d 1553, 1558 (TTir.
1995);Walker, 826 F.2d at 999.
VI. CLAIMS OF ERROR

Plaintiff raises the following issues:)(Whether the ALJ mperly assessed the
opinions regarding Plaintiff's intellectuéinctioning; (2) whether the ALJ erred ir
disregarding Dr. Fioranelli’'s opinion on the basis that the record did not reflect
Dr. Fioranelli ever treated Plaintiff; (3yhether the ALJ erred in not referencin
Dr. Cooper’s finding that restricted Plaintiff eleven categories; (4) whether the AL

erred in “challenging medicapinions both of the doctors and the Plaintiff because
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a lack of ongoing treatment”; (5) whether the ALJ failed to sufficiently consider|the
effect of Plaintiff’'s medications on Plaifftiand whether these effects were also not
considered by the vocationaigert; and (6) whether the Allerroneously failed to pose
a hypothetical question to the VE that encompassed all of Plaintiff's impairments.
[Doc. 11 at 1-3].

A.  Plaintiff's Intellectual Functioning

Plaintiff first argues that it is “curiougbr the ALJ to find Plaintiff not credible
for relating an inaccurate educational amark history, because Plaintiff’'s medical
record reflects that he is “borderline mekad,” heavily medicated, and “suffering from
definite mental disorders that set forth a definitive impairment in his ability] to
function,” and therefore it is unsurprising that Plaintiff is a “miserable historigan.
[Doc. 11 at 8]. Plaintiff further argues thiavas improper for the ALJ to disregard thg
findings of Dr. Francis (who found that Ri&ff had an “IQ performance of 69, and a
Full Scale of IQ of 75,” as summarized iraftiff's brief) on the grounds that Plaintiff
had a GED, because of Plaif's “feeble” academic record and low reading and math
skills. [Id. at 9-10]. In addition, while Plafiff acknowledges the VE's testimony that
Plaintiff had previously worked at jobs tlvegre semi-skilled, Plaintiff notes that those

activities pre-date Plaintiff'dune 11, 2007, strokeld[ at 10]. Plaintiff also notes that

36

AO 72A
(Rev.8/8
2)




AO 72A
(Rev.8/8
2)

scheduling appointments at Grady Memorial Hospital (where Plaintiff was hospita
on June 12, 2007) is difficult, as is obtaining records from theédeat{ 11].
In response, apart from the issue ofiination side effects (addressed I&)er
the Commissioner does not appear to hasparded to any of the above contentior
In reply, Plaintiff reaffirms the argumerftem his original brief. [Doc. 13 at 1].

As noted below, the undersigned conchkitleat this case must be remanded

ized

S.

to

the Commissioner. As to the current issue, the Court concludes that the ALJ shoul

explicitly address certain evidence on rewha As support for the ALJ’s conclusior
that Plaintiff’'s 1Q performance score of @fs “not a true indicator of [Plaintiff’s]
intellectual status,” [R17], the ALJ statéae following: (1) although Plaintiff took
special education classes, he earned his GEthe VE testified that Plaintiff had
previously worked at semi-skilled jobs;)(Blaintiff’'s earnings reflect substantial
gainful activity as recently as 2005; and i@ any event, the RFC adopted specifie
“the simplest of tasks.” [R17]. Regardingetfirst three of these, as Plaintiff point

out, [Doc. 11 at 10], each occurred prior taiRiff’'s June 2007 stroke. While it would

2 In Plaintiff's brief, the heading for this issue states that “[tlhe A
disregarded or discounted the Claimant's documented borderline intelle
functioning and extended use of medicatiofDoc. 11 at 7]. Because a later issy
specifically involves the side effects ofRitiff's medications, the Court will discuss
those issues then.
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be inappropriate to presume without medical evidence that some of Plain
problems resulted from the stroke, there was sSadieation in the record that this was
the case. Less than a week after hisksty Plaintiff complained of depression t
Dr. Fioranelli. [R269]. It dognot appear from the recordthPlaintiff previously had
complained of this, and in December 2007tblel Dr. Nealy that he had not hac
psychiatric treatment prior to the strokR477]. A February 2008 clinical assessme
lists as a presenting problem that Pldintias “depressed sincgroke and feeling
depressed and having difficulty sleepingigattacks around others. Having difficult)
with memory.” [R373]. March 2008 notes from Dr. Dooley indicated that Plainti
girlfriend reported that Plaintiff had a decredsttention span since the stroke. [R26
403]. Dr. O’'Neil, a state-agency non-treating psychologist, reported the follow
“BIF; likely cognitive decline due to stroke [R322]. Finally, the treatment notes @
Dr. Cooper indicate in the “assessment” portbtihe notes that Plaintiff's depression
memory loss, and decreased attentioanswere “since CVA” (cerebrovascula
accident) — i.e., since the stroke. [R404].

Given the significant changes in functioning documented after Plaintiff's str
and the suggestions that they may be tigdecstroke, it was inmgoropriate for the ALJ

not to address that evidence when conandelaintiff's “intellectual status,” [R17].
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That additional evidence indles the following. First, Dr. Francis’s October 2007

evaluation noted that Plaintiff's perfornr@nIQ of 69 was in the “extremely low

average range,” and Plaintiff was diagnoseith borderline intellectual functioning.

[R315-16]. In that same @ober 2007) assessment, Dr. Francis noted that Plaintiff

“may not be able to reliably and consistently carry out simple instructions.” [R3/16].

While Dr. Francis’s later, June 2008 avaion did not include the BIF diagnosis,

Dr. Francis noted that “[t]he possibility of cognitive deficits cannot be ruled
conclusively based on tltata available.” [R423].
The ALJ did not specifically address thigdence, nor did he give any indicatio

that he considered the possibility that tiielet may have affected Plaintiff’'s cognitive

out

)

\174

functioning, as several medical sourgeticated. Because the Court finds, for reasgns

explained below, that the ALJ’s deasi should be reversed on other grounds,
remand the ALJ should explicitly consideistbther evidence when fashioning a ne

RFC?2
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24 Given that the ALJ listed bordergnintellectual functioning as one o

Plaintiff's severe impairments despite disating the evidence that Plaintiff had an I

performance score of 69, it is not clear thaving the ALJ specifically consider the

other evidence will yield a different result for Plaintiff — but that is for the ALJ
determine on remand.
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B.  Dr. Fioranelli, Dr. Cooper, Dr. O’Neil, and Dr. Francis®

Plaintiff argues that thALJ erred in discounting Dr. Fioranelli's opinion an

ignoring altogether the findings of Dr&ooper and O’Neil. [Doc. 11 at 11-15]

Plaintiff first points to Dr. Fioranelli’'s@nclusion that it was “somewhat likely” tha
Plaintiff would decompesate under stressid[ at 13 (referring to R277)]. Plaintiff
notes that the ALJ stated that he gBveFioranelli’'s opinion limited weight because
there was no indication in the recordf. Fioranelli having treated Plaintiff, but
Plaintiff states to the contrary that DroFanelli’s “record of treatment” is plainly sef
forth in the record. 1fl. at 11-13 (citing R405-12)]. PIdiff also observes that anothe
doctor, Dr. Francis, found that Plaintiff a8 borderline intellectual functioning” anc
that his personality disorder would likely result in difficulties with supervisors 4
coworkers in many settingsld[ at 12-13 (emphasis omitted) (citing R316)].

In addition to Dr. Fioranelli’'s opinion that Plaintiff was somewhat likely
decompensate under stresgiftiff also points to the same opinion of Dr. Coopg
[Id. at 13-14]. According to Plaintiff, bothe ALJ and VE wereequired to — but did

not — consider the reports bfs. Cooper and O’Neil.ld. at 14]. Plaintiff states that

AO 72A
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25 Although the issue heading does not mention Dr. Francis, Plail

discusses Dr. Francis as part of that iss&elDoc. 11 at 11-13].
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Dr. Cooper’s report from Augu$, 2008, found that Pldiff was moderately limited
in eleven areas; according to Plaintiff, tadsdings were markedly worse than those
in Dr. O’Neil’s earlier report from Novenan 7, 2007, where Dr. O’Neil noted eight
such moderate limitations.Id[ at 14-15]. Plaintiff argues that these reports were
ignored. [d. at 15].

The Commissioner responds that, contrailgntiff’'s contentions, substantia
evidence supports the ALJ’s decision to ditike weight to Dr. Fioranelli’'s opinion.
[Doc. 12 at 4]. The Commissioner argues thatweight afforded a medical source’s
opinion on the nature and severity of amlant’s impairments depends on a variety pf

factors, and that even a treating phigits opinion may be discounted when the

D

opinion is not well-supported by medically actadge diagnostic techniques or if th
opinion is inconsistent with the record as a wholkl. &t 4-5 (citingCrawford v.

Comm’r of Soc. Sec363 F.3d 1155, 1159-60, (1.Cir. 2004);Phillips v. Barnhart

357 F.3d 1232, 1240-41 (11Cir. 2004); 20 C.F.R. 88 404.1527(d), 416.927(d);
SSR 96-2p)]. Moreover, states the Comnoissr, opinions on some issues — such|as
whether a claimant is disabled and thermlnt's RFC — are not medical opinions but
are instead opinions on issues reserf@dthe Commissioner because they are

administrative findings dispositive of a case. [Doc. 12 at 5 (citmbey, alia, 20 C.F.R.
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88 404.1527(e), 416.927(e))]. While thennissioner acknowledges that statemer
from acceptable medical sources about whatlaimant can do are still relevan
evidence, he argues that they are determinative, because it is the ALJ
responsibility to assess a claimant’'s RfBoc. 12 at 5 (iting 20 C.F.R. 88 404.1527,
404.1545, 404.1546(c), 416.927, 416.945, 416.946(c); SSR 96-5p)].

Commissioner notes that, here, the ALJ foDnd=ioranelli’'s medial source statement
was conclusory and did not explain tleasons he checked certain boxes, nor dig
reference any treatment records. [Doc. 12 at 6]. According to the Commissiof
check on a form without supporting eviderdmmes not provide much insight into :

claimant’s limitations. Id. (citing Mason v. Shalala994 F.2d 1058, 1065 (3d Cir

1993))]. Further, the Commissioner asstréd Dr. Fioranelli’'s notes do not provide

objective medical signs or findings to support the limitations included in his Aug
2007 opinion, and while Dr. Fioranelli noted Plaintiff's depression, insomnia,
asthma, findings and diagnoses do not distaldisabling limitations. [Doc. 12 at 6].
The Commissioner next turns to Plaintiff's contention that the ALJ did
explain the weight given to the PRTFsmqaeted by Dr. O’Neil in November 2007 ang
Dr. Cooper in August 20081d. at 7]. The Commissionerates that Drs. O’Neil and

Cooper concluded Plaintiff daa severe mental impaient but did not have an
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impairment that met or equaled a listechamment, and that the ALJ also used

psychiatric review technique and came to the same concludmn(cifing R15-17,

a

321-34, 443-58]. Thus, according to the Commissioner, the ALJ's decision is

consistent with the PRTFs completed bysDD’Neil and Cooper. [Doc. 12 at 7-8]|

The Commissioner further argues that to themxPlaintiff is arguing that the PRTF$

set forth functional limitations, Plaintiff is incorrectld[ at 8]. The Commissioner

observes that SSR 96-8p states that the limitations identified in “paragraph BT anc

“paragraph C” criteria on the PRTF are noR#C assessment but are used to rate the

severity of a claimant’'s mental impairmsrat steps two and three of the sequentjal

evaluation process. Id. (citing SSR 96-8p; 20 €.R. 88 404.1520a(d)(1)-(3),

416.920a(d)(1)-(3); 20 C.F.R. pt. 404, subptapp. 1, § 12.00)]. According to the

Commissioner, Drs. O’'Neil and Cooper’s natas in the PRTFs do not represent thei

r

assessment of Plaintiff's mental limitations; rather, they provided Plaintiff's mental

RFC in section Il of the meal RFC form, and that apion also supports the ALJ’S
assessment of Plaintiffs RFC. [Doc. 428 (citing R319, 459)]. The Commissiong
asserts that as a result of this, the ALJ dicheed to include the PRTF notations in h

assessment of Plaintiff's RFC or otheravdiscuss Drs. O’Nieand Cooper’'s PRTFs.

[Doc. 12 at 8-9 (citingMartino v. Barnhart No. 01-17085, 2002 WL 32881075, *2
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(11™ Cir. Sept. 27, 2002)per curian) (holding that the ALJ is “not required tg
incorporate the “B” criteria of PRTFstheir residual functiodaapacity assessment’
(citing SSR 96-8p))Smith v. Halter307 F.3d 377, 379 {&Cir. 2001) (holding, under
the circumstances of the catiegt the ALJ did not need to include a “finding” on th
PRTF in the hypothetical question to the VE)].

Finally, the Commissioner turns to Plaffii contention that the ALJ overlooked
Dr. Francis’s opinion that Plaintiff's personality disorder would likely result
difficulties with supervisors and coworleer [Doc. 12 at 9 (citing R423)]. The
Commissioner contends that the significdimitations the ALJ included in his

assessment of Plaintiff’'s mental limitations (limiting Plaintiff to simple, repetitic

work with one- and two-step instruatis) encompassed the limitations Dr. Frangi

e

in

us

noted in his opinion.I§.]. In support of this argument, the Commissioner first states

that the record does not indicate that raggiPlaintiff to perform the minimal taskg

the ALJ included in Plaintiff's mental RFassessment would cause Plaintiff to haye

difficulties with supervisors or coworkersld]]. The Commissioner continues by

stating that to the extent Dr. Francigipinion is interpreted as imposing greatg
limitations than those found by the ALJslmipinion would not bsupported by his own

clinical notes or the othervidence in the record.Id[ at 9-10]. As examples, the
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Commissioner first notes that Dr. Francis quedithis opinion “by stating that Plaintiff
nonetheless could function inree work environments providehat he is able to gain
insight into his role in conflicts and respond appropriately to supervisdos.at[10

(citing R423)]. Second, the Commissioner peimiit that Dr. Francis did not indicatg
in his previous, October 2007 opinion tH&intiff would have difficulties with
supervisors and coworkers, but instead stated that Plaintiff could understand s
instructions and had adequatacentration but would ke some difficulty adhering
to a work schedule and maintaining an adequate pate(cfting R316)]. The

Commissioner argues that Plaintiff has explained why the ALJ should have give

greater credence to Dr. Francis’s JA688 opinion than to the October 2007 opiniop.

[Id. (citing, inter alia, Stanley v. Sec’y of Health and Human SeR%F.3d 115, 118
(6™ Cir. 1990) (holding that #h ALJ did not err in declining to refer to physician’
opinion because the physician changedpision without providing objective medica
evidence “to support his change of hegit” Further, the Commissioner notes th;
while Dr. Francis diagnosed Plaintiff wiim adjustment disorder, Dr. Francis’s notg
do not indicate that Plaintiff's condition posed disabling limitations. [Doc. 12 at 1
(citing, inter alia, Higgs v. Bowen880 F.2d 860, 863 {6Cir. 1988) (“The mere

diagnosis of [a condition], of course, says nothing about the severity of
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condition.”))]. In conclugin, the Commissioner contends that given the evide
regarding Plaintiff's mental condition anide significant limitations included in the
ALJ’s mental RFC assessment of Plainthig ALJ did not need to specifically includg
a finding that Plaintiff's alleged personaldysorder would likely result in difficulties
with supervisors and coworkers, and that an RFC finding including “that aspe
Dr. Francis’s opinion over and above” fimaitations already included by the ALJ in
his RFC finding would be unsupported by thedical findings and inconsistent with
the record as a whole. [Doc. 12 at 11].

In reply, Plaintiff does not address the Commissioner’s arguments but ins
reaffirms the arguments from his original brief. [Doc. 13 at 1].

The Commissioner evaluates every medogahion that it receives, regardles
of the source. 20 CR. 88 404.1527(d), 416.927(d). Thus, both examining &
nonexamining sources provide opinion evidefocghe ALJ to consider in rendering

a decision. 20 C.F.R. 88 404.1527(d), (f), 226(d), (f). In determining the weight

of medical opinions, the ALJ must considér) the examining relationship; (2) the

treatment relationship; (3) evidence suppaytihe conclusions; (4) the consistency
the opinion with the record as a whole; 8% medical expert'area of specialty; and

(6) other factors, including the amounuoiderstanding of disability programs and th
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familiarity of the medical source with infoation in claimant’s case record. 20 C.F.R.

§8 404.1527(d)(1)-(6), 416.927(d)(1)-(6).

The opinion of a treating physician mim given substantial or considerable

weight unless “good cause”shown to the contraryPhillips, 357 F.3d at 1241 (citing

Lewis 125 F.3d at 1440). Good cause existemvlil) the treating physician’s opinion

was not bolstered by the evidence; (2 @vidence supported a contrary finding; or

(3) the treating physician’s opinion was conclusory or inconsistent with the doc
own medical recordsPhillips, 357 F.3d at 1241.
When electing to disregard the opinioha treating physician, the ALJ mus

clearly articulate its reasongd. A one-time examining (i.e., consulting) physician

opinion is not entitled to great weighCrawford, 363 F.3d at 1160. Also, in the

Eleventh Circuit, “the report of a non-exemmg doctor is accorded little weight if it
contradicts an examining doctor’'s report; such a report, standing alone, ci
constitute substantial evidenceBdwards v. Sullivan937 F.2d 580, 584 (Y1Cir.

1991);see als&emp v. AstrugNo. 08-12805, 2009 WL 163019, *3 (1Cir. Jan. 26,

2009).

Dr. Fioranelli: The Court initially noteshat the ALJ was incorrect to sugges

that nothing in the record indicates that Broranelli treated or examined Plaintiff
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[R18]. Several portions of the reconddicate that Dr. Fioranelli was a treatin
physician of Plaintiff. $eeR259-60, 265-70, 397-98, 401-02, 407-12].

However, the incorrect assertion that Broranelli was not Plaintiff's treating
physician was not the only reason cited by the ALJ for giving Dr. Fioranelli’s opir|
limited weight. The ALJ also stated that Broranelli did not gplain in detail why he
checked certain boxes, nor did reference any treatmegtords. [R18 (referencing
R275-78, the “Mental Impairment Questionedji. On the form in question, Dr.
Fioranelli's only comment on his conclusion that Plaintiff was “somewhat likely’
decompensate under stress was the followDgpressed affect and mood, brought ¢
by recent stroke. Not currently suicida[R275-76]. While Dr. Fioranelli had see

Plaintiff on multiple occasions prior to filling out the questionnaire, these are f¢

conclusory statements that entitled the Ad.&djust the weight given to the opiniory.

See20 C.F.R. §§ 404.1527(d)(3), 416.927(d)(3).

Nevertheless, the ALJ did not properévaluate Dr. Fioranelli’'s records

generally because the ALJ did not recagnDr. Fioranelli as a treating physician.

Because the Court finds (as discussed befloat)the ALJ erred in conducting the RF(
assessment, when fashioning a new RFC on remand the ALJ should reco

Dr. Fioranelli’'s conclusions in light of tHact that he was indeed a treating physicig
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Drs. Cooper and O’Neil:The Court next turns to Plaintiff’'s contention that th
ALJ erred by not refencing or considering thepert of Drs. Cooper and O’Neil,
[Doc. 11 at 14]. As the Commissioner references, [Doc. 12 at 9],

the limitations identified in the ‘gragraph B” and “paragraph C” criteria

are not an RFC assessment but are tsedte the severity of mental

impairment(s) at steps 2 and 3 of tequential evaluation process. The

mental RFC assessment used at stepped 5 of the sequential evaluation

process requires a more detailed assessment by itemizing various

functions contained in the broad egories found in pagraphs B and C

of the adult mental disorders tiisgs in 12.00 of the Listing of

Impairments, and summarized on the PRTF.
SSR 96-8p at *4accordMartino, 2002 WL 32881075 at *2 (“The ALJ is not boun
by a state agency psychologist’s findings, 20 C.F.R. 8§ 41[6].927(f)(2)(i), and ig
required to incorporate the “B” criteria BRTFs in their redual functional capacity
assessment.” (citing SSR 96-8pBut while an ALJ is notequiredto incorporate the
“B” criteria into the RFC assessment, an Abdydo so. On this very point, the

Eleventh Circuit has recently stated tHghough the PRT and RFC evaluations af

undeniably distinctsee 20 C.F.R. 88 404.1520a(d)(3416.920a(d)(3), nothing

precludes the ALJ from considering the resulthefformer in his determination of the

latter.” Winschel v. Comm’r of Soc. Se631 F.3d 1176, 1180 (11Cir. 2011)

e

not

e

(rejecting Commissioner’'s argument that including limitations on concentration,
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persistence, or pace in a hypotheticalestion “would inappropriately conflatg

independent inquiries — the PRT, at steps and three, and the RFC, at step four?).

In any event, because the ALJ was not nexgliio incorporate the functional limitationy
marked under the “B” criterian the PRTFs, Plaintiff' sssertion that the ALJ's RFC
assessment was incorrect is not bolstered by that argument.

The law described above, however, stdes not explain why the mental RF(
assessments conducted by Drs. O’Naild Cooper, [R317-23{57-60], were not
mentioned in the ALJ’s decision, an@t@Gommissioner has not provided any author
for the proposition that this was notpnoper. While ALJSare not bound by any
findings made by State agency medical or psychological consultants,” those indivi

“are also experts in Social Securitywalility evaluation,” and therefore ALJS “mus

N—r

UJ

U

duals

t

consider [their] findings and other opinions . . . as opinion evidence, except for the

ultimate determination about winer you are disabled.” 20 C.F.R.

88404.1527(fH)(2)(1), 416.927()(2)(1). “The RFC assessment must always canside
addressnedical source opinions. If the RF€sassment conflicts with an opinion fron
a medical source, the adjudicator must explain why the opinion was not adog

SSR 96-8p at *7 (emphasis adfleIn not addressing themitations, the ALJ erred.
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Further, the error was not harmless. The ALJ's adopted RFC assessmer

provides for “simple, routine, repetitioussks, with one- or two-step instructions.

[R17]. Thisis consistent with muchibie RFC assessments conducted by Drs. O'N

and Cooper, [R317-20, 457-60], but Dr. Coopassessment (which was completed

after Dr. O’'Neil's) states that Plaintiff might have difficulty: (1) maintainin
concentration, persistence, or pace for nioa@ two hours without a break; (2) dealin
appropriately with others in the worktsieg for more than two hours without a breal

due to a possible personality disorderd d3) responding appropriately to stressf

changes in the work setting without supp@iR459]. This statement conflicts with the

ALJ’s adopted RFC assessment to therexteat the ALJ's RFC assessment does 1

address the need for such frequent seakd therefore the ALJ was required t

explain why the opinion was not adopted, SSR 96-8p at *7. At oral argument, co
for the Commissioner admitted thatishstatement undercut the Commissioner,
argument, but he stated that this esta¢nt should have been included on the PR
(and, implicitly, notincluded in Dr. Coope RFC assessment). The Commissioner d

not have any authority to support thioposition apart from two cases cited in th

eil

g
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10t
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e

Commissioner’s brief -Smith and Martino — but those cases do not address the

guestion of what is properly included in RFC assessment versus what is prope
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included on a PRTF. Itis not apparenti® Court that the statement quoted above W

as

not proper for inclusion in a mental RESsessment, and the Court will not assuine

otherwise. Because Dr. Cooper opined thairfiff might have difficulty working for

more than two hours without a break, aedduse this conclusion is not addressed

the ALJ’'s adopted RFC, the Court findathhe ALJ’s error in not addressing Dr.

Cooper's mental RFC assessment was not harmless. On remand, the ALJ |
explicitly address the mental RFC assessis of both Dr. Cooper and Dr. O'Neil.

Dr. Francis:Dr. Francis opined that Plaintiffadleged personality disorder “will
likely result in difficulties with supervisors and coworkers in many work setting
[R423]. The ALJ also did not address thtatement. As witlthe other evidence
discussed above, the ALJ shouigkicitly address this on remantl.

C. Lack of Treatment in the Record

Although Plaintiff's argument is not entigetlear, he appears to argue first th
— as stated above — the ALJ failed to propeonsider the reads of Drs. Francis,

Fioranelli, Cooper, and O’Neil, along withdhtiff's testimony, and, second, that i

26 The Court notes, however, that RI#i’'s own testimony somewhat cuts
against Dr. Francis's statement in thatiftiff testified that when he took his
medication he was “pretty calm” and “g[@long with people fine.” [R42, 44].

52

by

shou

S,




AO 72A
(Rev.8/8
2)

was not realistically possible for Plaintiff to establish a well-documented medical

record. [Doc. 11 at 16-17].

Regarding the first argument, Plaintiff redees the earlier assertion that the ALJ

failed to consider the findings of Dr&€ooper and O’Neiland Plaintiff cites

MacGregor v. Bowen786 F.2d 1050 (#1Cir. 1986), for the proposition that whers

the Commissioner has ignored or failed tefate a treating physician’s testimony, he

has accepted it as true. [Ddd at 16-17]. Regarding tsecond argument, Plaintiff

1%

states that “the medical documentation generally required to establish recuirren

episodes of recurrent severe panic aganknifested by sudden unpredictable onset of

intense apprehension, fear terror andsefsnpending doom occurring on an average

of once a week, as set forth in IS Section D 3400032, 12:06,” was not

realistically attainable because he waswiit income or insurance and because vigits

to Grady Memorial Hospital are not available on a weekly basis. [Doc. 11 at 17

The Commissioner’s response to theguaments regarding the records d
Drs. Francis, Fioranelli, Cooper, and O’Neil have already been addressed aboV
also stated above, the Commissioner does not respond to Plaintiff's conter

regarding the ability to obtain regular appointments at Grady Memorial Hospital
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In reply, Plaintiff does not address the Commissioner’s arguments but insteac
reaffirms the arguments from his original brief. [Doc. 13 at 1].
The Court has already addised above the argumerdggarding the records of

Drs. Francis, FioranelliCooper, and O’Neil.

—

Next, Plaintiff appears to argue thaetALJ erred in finding gaps in treatmen
because Plaintiff lacked insuraremed income to obtain treatmeng§efeDoc. 11 at 17
(noting that Plaintiff suffered from “recxent episodes of recurrent severe parjic
attacks” because of his lack of insurarand income)]. Theecord does not support
such an argument. The ALJ concluded tRktintiff's complaints of experiencing
frequent panic attacks were not documen{&il6]. Howeverthere is no evidence
in the record that RIntiff failed to seekreatmentfor his panic attacks due to lack of
an ability to pay for treatment. Rather, thedence shows that Plaintiff failed to take

his medicine at times due to lack of resourca=e [e.g.R56 (girlfriend’s testimony)],

but Plaintiff testified that he ran out afedications because he failed to keep his
appointment with his psychiatrist. [R41-4Zs a result, the Cotfinds that the ALJ
did not err in failing to take into account Plaintiff's impecuniosiBompare Ellison

v. Barnhart 355 F.3d 1272, 1275 (1Cir. 2003) (“We have held that refusal to follow

prescribed medical treatment without a good reason will preclude a finding of
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disability, and poverty excuses noncomplianéelditionally, when an ALJ relies on
noncompliance as the sole ground for the alewfi disability benefits, and the recor

contains evidence showing that the clamne financially unable to comply with

prescribed treatment, the Alslrequired to determine \ether the claimant was able

to afford the prescribed treatment.”) (citidgwkins v. Bower848 F.2d 1211, 1213-14
(11™ Cir. 1998) (internal quotation marks omittealjrord Martin v. AstrugNo. 1:09-
CV-3497, 2010 WL 3881201, *7 (N.D. Ga. Sep8, 2010) (King, M.J.) (citing SSR
96-7p)?’

D. The Effect of Plaintiff's Medications

Plaintiff argues that the record demonstrates that he took a numbe

prescription medications, including Effex&eroquel, Nexium, Zocor, and Klonopin;

27 The Court also notes that while Pl#iireferences the requirements of th
POMS (Program Operations Manual System),

POMS does not have the force of lavsee Schweiker v. Hansen
[450 U.S. 785, 789] (1981) (claims mahofthe SSA is not a regulation
and has no legal, bindingrie). POMS . . . is only used for guidance at
the lower levels of adjudication, i.at the State agency and at the Social
Security Administration district office. POMS do[es] not carry the power
or authority of law and it is not &rceable at the Administrative Law
Judge hearing levell[.]

Wells v. Michael J. Astrué&lo. 8:09-CV-1947-T-TGW, 2010 WL 3894788, *4 (M.D|

Fla. Oct. 4, 2010) (internal quotation marks omitted).
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that Seroquel made him sleepy; and thdurfa to take his medication leaves hin

combative and agitated. [Doc. 11 at (t&ing R37, 43, 56243)]. According to

Plaintiff, the side effects of these medioas are germane to a disability finding, ye

they were never completedyldressed by the ALJ, nor wehey presented to the VE
[Id.]. Plaintiff acknowledges thALJ’s conclusion that Plaintiff's medication allowe
him to deal with the public, but Plaintiff astethat the other edtts of the medication
were not addressed, and “that conclusion was not put forth to the [\f&]dt R1-22].
In response, the Commissiorentends that: (1) the ALJ properly consideré
Plaintiff's allegations and the other evideméeecord in evaluating his credibility and

in assessing his RFC, [DdR at 12 (citing R15-10)]; (2) the medical records submitt

to the ALJ did not document complaintsside effects (and therefore the records di

not indicate that any side effects would hanterfered with Plaintiff's ability to work),
apart from one note that Plaintiff felt irritable on Celexa (which was discontinuged)
(citing R487)]; and (3) to theontrary, the medical recordxlicated that Plaintiff had
a good response to his medicatiad, (citing R488, 490, 493, 501-02)].

In reply, Plaintiff does not address the Commissioner’s arguments but ing

reaffirms the arguments from his original brief. [Doc. 13 at 1].
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The Court finds that the ALJ did not @mraddressing Plaintiff’s medication side¢
effects. When a claimant attemptegtablish disability through his own testimony of

subjective symptoms, the Eleventh Ciraeituires: “ ‘(1) evidence of an underlying

medical condition and either (2) objectivedigal evidence thatomfirms the severity
of the alleged symptom arising from thabndition or (3) that the objectively
determined medical condition is of suchewerity that it can be reasonably expect
to give rise to the alleged symptom.Carter v. Comm’r of Soc. Se®No. 10-11192,

2011 WL 292255, *2 (11.Cir. Feb. 1, 2011 )er curian) (alteration omitted) (quoting
Holt v. Sullivan 921 F.2d 1221, 1223 (1Cir. 1991)). The ALJ has discretion ir
making credibility determinations after listagito a claimant’s testimony, “[b]ut the
ALJ’s discretionary power to determine the credibility of testimony is limited by
obligation to place on the record explicit and adequate reasons for rejecting
testimony.” Holt, 921 F.2d at 1223. As a result, the credibility determination can
be “a broad rejection which is ‘not enough to enable [thettto conclude that [the
ALJ] considered [a plaintiff's] medical condition as a whole.’Dyer v. Barnhart

395 F.3d 1206, 1210 (T1Cir. 2005) (quoting-oote 67 F.3d at 1561). “A clearly
articulated credibility finding with substaal supporting evidence in the record wil

not be disturbed by a reviewing courtFoote 67 F.3d at 1562. If the ALJ fails tg
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explain the reasons that he discreditetaamant’s testimony, the testimony must b
accepted as truéVilson v. Barnhart284 F.3d 1219, 1225 (£ LCir. 2002).

At oral argument, the Commissioner argtieat there was clear case law in th
Eleventh Circuit on the side-effects issue, citifapes v. Bowen810 F.2d 1001

(11™ Cir. 1986), andPassopulos v. Sulliva®76 F.2d 642 (11Cir. 1992). According

e

e

to the Commissioner)Jonesstates that absent some reference to side effects in

treatment notes, it is not error to discount Plaintiff's complaints. The Court doeg not

find such a proposition idlones however? In that case, the ALJ had determined th

“[t]he claimant’s testimony concerning higepiness, chest pain, loss of vision, back

pain and swelling in his legenees and feet and their effect his ability to work prior

to June, 1983, was not credilbethe extent alleged.Jones 810 F.2d at 1004. Citing

at

28 Passopuloss also unhelpful for the Commissioner. There, Eleventh

Circuit stated:

The ALJ did not have any evidencatPassopulos was taking medication
for a mental impairment which causside effects for his consideration.
See generally Swindle v. Sulliye@l4 F.2d 222, 226 (T1Cir. 1990)
(holding that an ALJ’s determinati@m side effects was proper where the
claimant did not complain about side effects nor did the record disclose
any concerns about side effects by the doctors examining the claimant).

976 F.2d at 648. Because it gparent that Plaintiff was ifact taking Seroquel, and
because Plaintiff testified that it causkon to feel sleepy all day, this case i
distinguishable from botRassopulogndSwindle
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the requirement discussed Miehrman v. Schweike679 F.2d 223, 228 (Y1Cir.
1982), that the fact-finder articulate reasémsquestioning a claimant’s credibility
when his testimony is “critical,” along withnother requiremenirrelevant here)
regarding discrediting testimonlyat pertains to subjectiymin, the Eleventh Circuit
found that the ALJ’s statement that the plaintiff's testimony “was not credible to
extent alleged” was “clearly infficient” under those standardslones 810 F.2d
at 1004. The court nevertheless foura error in the Commissioner’s credibility
determination, however, because the égdp Council had recognized the shortcomin

in the ALJ’s decision and set forth more specific reasons for not fully crediting

plaintiff's testimony.ld. Specifically, with respect to the plaintiff's subject complaints

of sleepiness, the Appeals Council ncteddical treatment for sleepinesdd.

Here, the ALJ’s statemeittat “[t]he record does not support medication si
effects that would prevent sustained exertiffR]19], is barely less conclusory than th
statement found “clearly insufficient” ilones 810 F.2d at 1004. Brief though thg

explanation may be, however, the ALJ’s staént does provide a reason for rejectir

the

the

e

D

1%

—

g

Plaintiff's testimony at the evidentiary hearing: there is no indication of such gide
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effects in the recor®. Because of lack @vidence in the record (apart from Plaintiff’

testimony at the hearing before the Aiddicating any side effects from Plaintiff's

UJ

medications that would inhibit his ability to work within the bounds of the ALJ’s

adopted RFC assessment, the Court findsshibstantial evidence supports the ALJ
implicit determination to discount Plaintifftestimony that he could not sustain ful
time employment on the basis of side effects of his medicateeR[L9]. SeeCarter,
2011 WL 292255 at *2.

E. The ALJ's Failure to Pose aHypothetical Question to the VE
Comprising All of Plaintiff's Impairments

Finally, Plaintiff argues that the ALJ erred in failing to pose to the VE

hypothetical question encompassing all of ftiéis impairments. [Doc. 11 at 19].
Plaintiff acknowledges that Dr. Cooper’'sigust 5, 2008, reportir which Dr. Cooper

diagnosed Plaintiff with narcissistic aadti-social traits ad designated “moderate’

functional limitations in certain areas,4B3] — may not alone establish disability.

However, he argues, when considereaimanction with Plaintiff’'s other impairments

resulting from the June 2007 stroke (includingt&on his left arm and left leg, effects

on his gait, and his “compromised thougitbcess”), that his burden of proving

AO 72A
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29 Plaintiff did complain about feeling irritable while on Celexa, and th

medication was subsequentliscontinued. [R487].
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disability has been metld] at 18-19]. In any event, PHiff asserts, in order for the

testimony of a VE to constitusibstantial evidence, itan absolute requirement tha

—

the ALJ pose a hypothetical question encompassing all of a claimant’s impairments

[Id. at 19-20 (citingslover v. AstrueNo. CA 08-0291-C2009 WL 455483, [no pin-
cite] (S.D. Ala. Feb. 19, 2009))]. He arguésat, contrary to this requirement, th
ALJ’s hypothetical only included Plaintiff's physical limitations and was “woefu
non-specific” even in that. [Doc. 11 at 20]. darticular, Plaintiff states that the AL
presented no hypothetical addressing Rlfimwell-documented short-term memory
problems or his ongoing problems in dealing with othdds]. [According to Plaintiff,
the ALJ’s hypothetical failed to address thects of Plaintiffs medications (ag
mentioned above); Plaintiff's specific functional mental impairments;
schizophrenia; his multiple reports of @ody and visual hallucinations; evidenct
regarding his concentration, persistermepace; his documented lethargy; and I

restrictions on daily living activities.Id. at 20-21].

In response, the Commissioner stated the ALJ asked the VE whether an

individual with Plaintiff's age, educatiowork experience, and RFC could perform ar
jobs, and thus the VE’s testimony was basea@ hypothetical question that fairly se

out all of Plaintiff's reasonable limitations. [Doc. 12 at 13-14]. According to
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Commissioner, an ALJ is not required talude in a hypothetical question refereng

to a claimant’s diagnoses, impairmgrdr intelligence test scoredd.[at 14]. Instead,

e

the Commissioner states, the hypothetical question need only include the claimant’

functional limitations that & supported by the recordld] (citing Jones v. Apfel
190 F.3d 1224, 1229 (T1Cir. 1999);McSwain v. Bowen814 F.2d 617, 619-20
(11™ Cir. 1987);Graham v. Bowen790 F.2d 1572, 1576 (11Cir. 1986)]. The
Commissioner contends that a VE is notldjea to interpretdiagnoses or other
medical evidence; rather, it is the ALJ's ylth review the medical evidence and s
forth the claimant’s credible limitationstioe VE, which was dorteere. [Doc. 12 at 14
(citing R45-46 andMaziarz v. Sec’y of Health and Human Ser887 F.2d 240, 247
(6™ Cir. 1987) (“The vocational expert did ragtermine what restrictions claimant i
fact had. Rather, it was tié¢.J’s function to first determine what medical restrictior
claimant was under and how they affedtesdresidual functionalapacity, and then to
determine whether the vocational exped fdentified a significant number of jobs ir
a relevant market given these restrictions.”))].
In reply, Plaintiff argues that because the ALJ found that Plaintiff |
documented severe mental impairments pfifhivas entitled to have these considere

by the VE, yet the existence of Plaintiffisental impairments and the accompanyir
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severe mental symptoms were not préseno the VE in the ALJ’'s hypothetical

[Doc. 13 at 2-3see also idat 3 (citingShumaker v. Astryé57 F. Supp. 2d 1178,

1184 (D. Mont. 2009) (“When an ALJ posa$iypothetical question to a vocationa

expert, the question must include all liniibas supported by medical evidence in the

record.” (quotingStewart v. Astrueb61 F.3d 679, 684 (TCir. 2009) per curian)))].
As the Eleventh Circuit has stated,

In order for a vocational experttestimony to constitute substantial
evidence, the ALJ must pose a hypothetical question which comprises all
of the claimant’s impairments.Vega v. Comm. of Social Secuyrity
265 F.3d 1214, 1220 (1Tir. 2001). Importantly, the ALJ is not required

to include findings in the hypothetical that the ALJ has found to be
unsupportedCrawford v. Comm. of Social Securi®p3 F.3d 1155, 1161
(11™ Cir. 2004). Thus, the hypothetical need only include limitations
supported by the recordlones v. Apfell90 F.3d 1224, 1229 (1 Cir.
1999).

Gordon v. Astrug249 Fed. Appx. 810, 812-13 (1 Cir. Oct. 4, 2007).
The Court finds that the adopted RFC did not sufficiently address Plaint

mental impairments, and therefore the hypothetical posed to the VE was

iff's

alsc

insufficient. InWinschel the ALJ had determined at step two that the claimant’s

mental impairments caused a moderkteitation in maintaining concentration,

persistence and pace, but did not indicate that medical evidence suggested his
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to work was unaffected by this limitatiomor did he otherwise implicitly account fol
the limitation in the hypothetical to the \VVEOn appeal, the Elewnth Circuit held that

the ALJ should have explicitly inatled the limitation in his hypothetical
guestion to the vocational expert.

Because the ALJ asked the vocatiaaglert a hypothetical question that
failed to include or otherwise implicitly account for all of Winschel’s
impairments, the vocational expsrttestimony is not “substantial
evidence” and cannot support the ALdanclusion that Winschel could
perform significant numbers of jobs in the national economy.
Accordingly, we reverse. Onmand, the ALJ must pose a hypothetical
guestion to the vocational expert that specifically accounts for Winschel's
moderate limitation in mataining concentration, persistence, and pace.
Winschel631 F.3d at 1181. TWinschelCourt recognized that some courts reject the
argument that an ALJ generally accountsafofaimant’s limitations in concentration
persistence and pace when restricting the ngimal question to simple, routine tasks
or unskilled work. Id. at 1180 (citingStewart v. Astrue561 F.3d 679, 684-85
(7" Cir. 2009);Ramirez v. Barnhay372 F.3d 546, 554 (3d Cir. 2004); axdewton v.
Chater, 92 F.3d 688, 695 {8Cir. 1996)). The court alsabserved that where medical

evidence demonstrates thatlaimant can engage in simple, routine tasks or unskilled
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3% In the opinion below, the district court noted that the ALJ limited the

claimant in the hypothetical to unskilled or semi-skilled waikinschel v. Comm’r of
Soc. Se¢.No. 6:08-cv-1750-Orl-DAB, 2009 WL 4885019, *5 (M.D. Fla. Dec. 14,
2009),rev’d 631 F.3d 1176 (#1Cir. 2011).
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work despite limitations in concentratiopersistence, and pace, other courts hgve
concluded that limiting the hypothetical iteclude only unskilled work sufficiently
accounts for such limitationsVinschelid. (citations omitted). Finally, the court noted
that other circuits have held that hylpetical questions adequately account for| a
claimant’s limitations in concentratiopersistence, and pace when the questigns
otherwise implicitly account for these limitationkl. at 1180-81 (citations omitted).
From this discussion, it appears thatfEheventh Circuit has chartered a middle
ground between the positions taken by the Seventh Circ8iewvarf where mental
limitations must be expressly includedthe hypothetical, and those other circuits
where the limitations are impliedly included.
However, it is clear that the hypotheticathe VE in the present case falls short
of even those cases which requordy an implicit inclusion. Likestewart limiting a
claimant to simple tasks inadequately cors/Blaintiff’s limitations in concentration,
persistence and pace. And, unlike those cases cited WittsehelCourt which
approved implicit inclusionsee Winscheld. (citing White v. Comm’r of Soc. Sec.
572 F.3d 272, 288 {&Cir. 2009) (concluding that the ALJ’s reference to a moderate

limitation in maintaining “attention and coentration” sufficiently represented thg

\U

claimant’s limitations in concentiian, persistence, and pace), dimbmas v. Barnhayt
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278 F.3d 947, 956 {&Cir. 2002) (concluding thatéhypothetical question adequately
incorporated the claimant’s limitations in concentration, persistencpaardvhen the

ALJ instructed the vocational expert tedit fully medical testimony related to thos

D

limitations), the ALJ’s hypothetical in thisase did not reference the medical records
or the limitations in concentration, petence and pace caused by Plaintiff’'s mental
impairments.

Because, as previously noted, the A_RFC determinatn did not properly

accommodate limitations from all of Phiff's impairments, the ALJ erred.

L4

Consequently, the VE necessarily coulot have properly assessed whether there
existed significant jobs in the relevamiarket for the hypothetical individual with

Plaintiff’s limitations. SeeSSR 96-8p at *7 (listing namige discussion requirements

for the RFC assessment) Asesult, the ALJ’s decisiomas not based on substantia
evidence and must be revers&gePendley v. Hecklei767 F.2d 1561, 1563 (1 Tir.
1985) (“[W]e cannot assume that the vocadibexpert would have answered in |a
similar manner had the ALJ instructed himctnsider all of the appellant’s severg
impairments. Thus, we must conclude thet Secretary failed to meet its burden pf
showing that the appellant could perfootimner gainful employment in the economy.

We hold that the Secretary’s decisionswent supported by substantial evidence.);
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accord Manzo v. Comm’r of Soc. Sé¢o. 10-12334, 2011 WL 69507, *2 (1 Cir.
Jan. 7, 2011). As aresult, Plaintiff @ach must be remanded to the Commissioner 1
further consideration.
VIIl. CONCLUSION

For the aforementioned reasons, the CREHYERSESthe final decision of the
Commissioner anBREMANDS the case for further proceedings consistent with t
opinion. The Clerk iIPIRECTED to enter final judgment in Plaintiff’'s favor.

IT IS SO ORDERED and DIRECTED, this the 29th day of March, 2011.

ALAN J. BAVERMAN
UNITED STATES MAGISTRATE JUDGE
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