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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GWENDOLYN PETERS,
Plaintiff, CIVIL ACTION FILE NO.
V. 1:09-CV-3227-JFK

MICHAEL J. ASTRUE,
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

FINAL OPINION AND ORDER

Plaintiff in the above-styled case brinpss action pursuant to 8§ 205(g) of the
Social Security Act, 42 U.S.C. § 405(g), toahtjudicial review of the final decision
of the Commissioner of the Social Satu Administration which denied her
application for Supplemental Security Imse. For the reasons set forth below, the
courtORDERS that the Commissioner’s decisionREVERSED and that the case
be REMANDED for further proceedings.

l. Procedural History
Plaintiff Gwendolyn Peters filed an application for Supplemental Security

Income on February 13, 2007. [Record (“Rat)108-14]. Plaintiff alleged that she
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became disabled on October 24, 2006, Wukeipus, affective and mood disorders,
osteoarthritis, and chronic obstructive palmary disease. [R. at 61-62, 108-15, 120,
182]. After her application was deniaditially and on econsideration, an
administrative hearing was ldeon April 8, 2009. [R. a23-60, 63-66, 70-72]. The
Administrative Law Judge (“ALJ") issuea decision on May 20, 2009, denying theg
claimant’s application, and the Appealsu®cil denied Plaintiff’'s request for review
on September 15, 2009. [R. at 1-3]. Plaintiff filed a complaint in this court pn
November 4, 2009, seeking judicial revievitwg final decision. [Doc. 2]. The parties
have consented to proceed before the undersigned Magistrate Judge.
1. Statement of Facts

The ALJ found that claimant Gwendolyn Rstlas lupus (currently inactive),
chronic pulmonary disease, bipolar disorder, and depression. [R. at 16]. Althqugh
these impairments are “severethin the meaning of the 8@l Security Regulations,
the ALJ found that Plaintiff does not /& an impairment or combination of
impairments that meets or medically equmads of the listed ipairments in 20 C.F.R.
Part 404, Subpart P, Appendix 1. [R18]. The ALJ found thaPlaintiff has the
residual functional capacity to perform setiy work with the following limitations:

she requires a sit/stand option for twoeinutes every hour; must avoid all
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environmental irritants; is limited to oceasal contact with te general public only;
is limited to low stress and one-two stepg only (due to depssion); is precluded
from performing overhead reaching and fronrkweg at heights; is unable to climb

scaffolding, ropes, ladders, and stairg] & unable to perform crouching, kneeling,

or crawling. [R. at 19]. The ALJ found that Plaintiff could not perform her past

relevant work but that there are a sigrafit number of jobs in the national economy

that she is able to perform, such aslfessembler, documepteparer, and patcher.
[R. at 21-22]. Accordingly, the ALJ colucled that Plaintiff has not been under 3
disability since February 12007, the date she filed hegoplication for Supplemental
Security Income. _[Id.

The ALJ’s decision [R. at 14-22] states thkevant facts of this case as modified
herein as follows:

The record reveals that the claimamés diagnosed with systemic lupus
erythematosus in 2007. (Exhibit 12F). On July 31, 2007, an orthopedic impairn
questionnaire was completed by S. Lim, M.[Dr. Lim reported tht the claimant is

diagnosed with lupus and has arthritis in h@nds and knees. The claimant also ha

The court notes that throughout his dem, the ALJ misnamed this treating
physician as “Dr. Lin.” [R. at 16-21].
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synovial thickening of the PIP and MCP joints and knees. Dr. Lim reported that
claimant has full range of motion and hasited fine and gross coordination of all
extremities. Dr. Lim reported that tldaimant has a limited ability to perform
pushing, pulling, grasping, and fingeringdahas painful knees when walking threg
blocks or up and down stairs. (ExhidiltF). Dr. Lim also completed a pain
guestionnaire on July 31, 2007. Dr. Lim reedrthat the claimant’s onset of lupus
and degenerative joint disease was in 20D6. Lim reported that the claimant has
pain located in her hands, wrists, kneesl back. Dr. Lim opined that the claimant

has been physically capable of perfanga full eight-hour wikday since the onset

date. (Exhibit 13F). Dr. Lim completedratigue Questionnaire on July 31, 2007. Dr}

Lim opined that the claimant would be unable to perform a full eight hour workd
given her recurrent or chronic fatigue. (Exhibit 14F).

Outpatient records from Grady Hospitaleal that the claimant was seen on
July 31, 2007. It was reported that themlant had lupus with increasing joint pains
and a history of swelling. The claimamas taking 20 mg prednisone. Examinatior

was remarkable for some limitation apdin but without obvious synovitis. When

seen on October 30, 2007, the claimamisod was reported to be stable. The

claimant had no outward signs of lupastivity. The claimant was seen for a
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consultation on December 4, 2007. Itsnraported that there was no evidence 0
active systemic lupus erythematosus. The claimant’s chest was clear to ascult
bilaterally, and her blood pssure was 158/110. The claimant’'s dosage of enalap
was increased. When seen on April 29, 200& claimant complained of occasional
aches and pains in some of her fingerd albows without significant swelling. The
claimant also complained of occasionaliér back pain. The claimant reported tha
her primary care physician was addressing her hypertension. The claima
medications included Plaquenil and 5 mgddnisone daily. On examination, the
claimant’s blood pressure was 146/98. Tlagnchnt was reported to be in no apparen
distress. The claimant’s chest was cleascultation bilaterally. The claimant had
full range of motion throughout without actisgnovitis, edema, or deformities. Itwas
reported that there was no active evickeof lupus disease. (Exhibit 12F).

On November 18, 2008, Dr. Lim completed a Lupus Questionnaire. Dr. L
reported that the claimant has erosive arthritis involving the joints of her hands, wr
knees, and feet. The claimant experierfaggue, weight loss, malaise, lymph node
enlargement, dyspnea on exertion, and lwsis. Dr. Lim assessed the claimant a
capable of sitting for thirty minutes and standing for five minutes. In an eight hq

working day, Dr. Lim reported that the al@ant was capable of sitting, standing, and
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walking less than two hours. Dr. Lim reported that the claimant would need
sometimes take an unscheduled break during an eight-hour day every two hout
thirty minutes. Dr. Lim reported that tkiaimant needs a job which permits shifting
positions from sitting, standing, or walkin@r. Lim reported that the claimant was
precluded from lifting and carrying any ight and unable to perform twisting,

stooping, crouching, climbing ladders, andrstaDr. Lim reported that the claimant
is capable of low stress jobs. (Exhibit 20F).

With regard to the claimant’s meniaipairments, the claimant was seen fof
treatment of bipolar disorder and depressat Rockdale Mental Health Clinic. In
October 2006, it was reported that the claibwas stable on medication and that he
global assessment of functioning was 58Nbavember 2006, it wareported that the
claimant was experiencing mild depressi The claimant’s global assessment o
functioning was 58. (Exhibit 2F).

Treatment records from GRBbmmunity Service Boardveal that the claimant
was seen in July 2007 for treatment of bipolar disorder. The claimant’'s glo
assessment of functioning score at this tivas reported to be 5§Exhibit 21F). On
August 9, 2007, a mental impairment guennaire was completed by a treating

physician from GRN Community Service Boailtiwas reported that the claimant is
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diagnosed with bipolar disorder angas experiencing intermittent auditory
hallucinations, non-command type. The clam®affect and mood were reported to
be depressed with lability. The claimaresent and remote memory was reported t
be normal. The claimant’s insight/judgment/impulse control were normal. W
regard to the claimant’s ability to galong with the public, supervisors, and
coworkers, it was reported that the claimaats unable to copeitl stressors at that

time. (Exhibit 15F). When seen in August 2008, no psychosis was present.

claimant’s global assessment of functimnscore was 60. When seen on Novembe
4, 2008, the claimant’'s mood was pleasantsaadle. The claimant reported that hel
lupus had flared up recently resulting in edbpain and mood swings. The claimant
reported that her prednisone was increasddtmg and that thiselped control her

symptoms. No suicidal/homicidal ideationpsychosis was noted. The claimant wa
reported to be responding fairly well meedications, and her global assessment ¢
functioning score was 60. When seen awday 27, 2009, the claimant was reportec
to be neatly dressed and &leShe was oriented timesur. The claimant complained

of feeling depressed duetter finances. The claimant reported that she was sleep

well and denied suicidal/homéal ideation and hallucinations. The claimant admitte
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to slight paranoid thinking. The claim&global assessmentfoinctioning score was
55. (Exhibit 21F).
With regard to the claimant’s chrorobstructive pulmonary disease, the record

shows that the claimant underwent pulmmyrfanction studies on July 23, 2007, for

117

a diagnosis of shortness of breath andraathTesting revealed moderate obstructiv

lung defect and mild restrictive lung @ef. There was mild decrease in defusing

L4

capacity. Poor test performance was indidagind it was repoidethat testing was
interpreted as a mild response to brondators. An FEV1 reading of 2.10 was
reported. (Exhibit 10F).

The claimant has reported that she is ablerepare meals daily and is able tg
care for her personal needs. The claimasu eéported that she is able to go grocery
shopping once a month for about forty-five minutes. (Exhibit 8E).

The claimant testified that her chrorabstructive pulmonary disease is undef
control, except for hot summer days odési and that her depression is helped
somewhat by medications. The claima#sher daughter every day and kept up with
a long-term neighbor until the neighbor diedently. The claimant does not take pain
medications. She testified that she canria fmin medications due to chronic kidney

disease, but she did not @&ekidney problems in her application. The ALJ did not




AO 72A

(Rev.8/82)

notice any mention of kidney issues in thedmal records. Thelaimant agreed that
her lupus is currently inactive, and thic@nsistent with medical records. (R. at 26
and Exhibit 20F). Specifically, whenaxined in December 2007 and in April 2008,
there was no evidence of active lupusedise. (Exhibit 12F). The claimant
complained of an inability to sit for motkan thirty minutes at a time, but she ther
testified that she merely needed tonsitdor three seconds to ease her back. Whe
guestioned by her representatigbe revised her answerrneeding to stand for ten
minutes, raising an issue tascredibility. The claimant’'slepression also appears to
be mild, with psychiatric treatment mainty2006 and in early 2007. (Exhibits 2F and
21F).

The claimant has past relevant waik a housekeepe®eaner, handpackager,
and gluer. According to vocational expedtimony, the claimant’s past relevant work
Is classified as follows: housekeep&rémer (light/unskilled), handpackager
(medium/unskilled), and gluer (light/unskilled).

Additional facts will be set forth asecessary during discussion of Plaintiff's

arguments.
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[11. Standard of Review
An individual is considered to be disablif she is unable to “engage in any

substantial gainful activity by reason of angdically determinable physical or mental

impairment which can be expected to tegudeath or which has lasted or can be

expected to last for a continuous perioaof less than twelve months.” 42 U.S.C. §
423(d)(1)(A). The impairment or impairments must result from anatomic
psychological, or physiological abnormalities which are demonstrable by medic:
acceptable clinical and laboratory diagnotithniques and must be of such severity
that the claimant is not only unable to do her previous work but cannot, conside
age, education, and work experience, engagay other kind ofubstantial gainful
work which exists in the national economy. 32dJ.S.C. 88 423(d)(2) and (3).

The scope of judicial review of the Commissioner’s decision is limited. T}

court’s function is to determine: (1) wther the record, as a whole, contains

ne

D

substantial evidence to support the findings and decision of the Commissioner; and (2)

whether the Commissioner applipbper legal standards. S€aughn v. Heckler

727 F.2d 1040, 1042 (1Tir. 1984). Substantial evidemis more than a scintilla, but

less than a preponderance. It means seiglvant evidence as a reasonable mind
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might accept as adequate to support a conclusionBlSedsworth v. Heckler703

F.2d 1233, 1239 (1"1Cir. 1983).

The claimant has the initial burden ofadishing the existence of a “disability”
by demonstrating that she is unable to perform her former type of work. If
claimant satisfies her burden of proving disability with respect to her former type
work, the burden shifts to the Commissioteedemonstrate that the claimant, giver
her age, education, workgerience, and impairment, thg capacity to perform other

types of jobs which exist ithe national economy. S&w»yd v. Heckler 704 F.2d

1207, 1209 (1% Cir. 1983).

Under the regulations as promuigeé by the Commissioner, a five step
sequential procedure must be followedewtevaluating a disability claim. S26
C.F.R.88404.1520(a) and 416.920(a). &gbquential evaluation, the Commissione
must consider in order: (1) whether thaiglant is gainfully employed, 20 C.F.R. 8§
404.1520(b) and 416.920(b); (2) whether thenctait has a severe impairment which
significantly limits her ability to perforrbasic work-related functions, 20 C.F.R. 88
404.1520(c) and 416.920(c); (3) whether the claimant’s impairments meet the Lis
of Impairments, 20 C.F.R. 88 404.1520&md 416.920(d); (4) whether the claimant

can perform her past relevant work,Q%.R. 88 404.1520(ehd 416.920(e); and (5)
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whether the claimant is disabled in ligiftage, educatiorand residual functional
capacity, 20 C.F.R. 88 404.1520(Ac416.920(f). If, at anyap in the sequence, the
claimant can be found disabled or natatiled, the sequential evaluation ceases at

further inquiry ends._Se20 C.F.R. 88 404.1520(a) and 416.920(a).

V.

5.

Findings of the ALJ
The ALJ made the following findings of fact:

The claimant has not engaged in suttsthgainful activity since February 13,
2007, the application dat8(@ C.F.R. 416.920(b) and 416.9&t1seq.).

The claimant has the following severg@airments: lupus (currently inactive),
chronic obstructive pulmonary diseabgyolar disorder, and depression (20
C.F.R. 416.920(c)).

The claimant does not have an impaimirm@ combination of impairments that
meets or medically equals one of tiséed impairments in 20 C.F.R. Part 404,
Subpart P, Appendix 1 (20[ER. 416.920(d), 416.925 and 416.926).

The claimant has the residual fupno@l capacity to perform sedentary work|
except the claimant requires a sit/stapdon for two minutes in place every
hour. The claimant should avoid all environmental irritants. The claimant
limited to occasional contact with tligeneral public only. The claimant is
limited to low stress and one-two stgs only (due to depression). The
claimant is precluded from performirgyerhead reaching. The claimant ig
precluded from working at heights anduisable to climb scaffolding, ropes,
ladders, and stairs. The claimantirsble to perform auching, kneeling, or

crawling.

The claimant is unable to perform grgst relevant work20 C.F.R. 416.965).

12
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10.

[R. at 14-22].

V.

that Plaintiff Gwendolyn Peters has not egegin substantial gainful activity since
February 13, 2007, the date she applie®tgplemental Security Income. [R. at 16],
At the second step, the ALJ determined thatlaimant has lupus (currently inactive),
chronic obstructive pulmonary disease, bipal@order, and depression. [R. at 16]

Although these impairments are “severe” witthe meaning of the Social Security

The claimant was born on August 1B62, and was 44 years old, which is
defined as a younger individual age 18-@4the date the application was filed.
The claimant attained age 45 on Audlist2007, and is currently 46 years old,
which is defined as a younger imndlual age 45-49 (20 C.F.R. 416.963).

The claimant has a limited education &able to communicate in English (20
C.F.R. 416.964).

Transferability of job skills is not aasue in this case because the claimant’s

past relevant work is unskilled (20 C.F.R. 416.968).
Considering the claimant’'s age, edtion, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in f{

national economy that the claimant can perform (20 C.F.R. 416.960(c) «
416.966).

The claimant has not been under a dlisgbas defined in the Social Security

Act, since February 13, 2007, the d#te application was filed (20 C.F.R.
416.920(g)).

Discussion

In the present case, the ALJ found atftlet step of the sequential evaluation
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Regulations, the ALJ found at the third step that they did not meet or medically equal
one of the listed impairments in 20 C.F.RrtB84, Subpart P, Appelix 1. [R. at 18].
The ALJ found at the fourth step of theggential evaluation that the claimant was
unable to perform her pagllevant work as a housekeegfcleaner, handpackager, and

gluer. [R. at 21]. At the fifth step, thi_J concluded that the claimant is able to

[2)

perform other jobs that exist in signifidarumbers in the national economy, such a
final assembler, document preparer, antthper. [R. at 21-22]. Therefore, the
claimant has not been under a disabifitgm February 13, 2007, the date the
application was filed. [R. at 22].

Plaintiff Peters argues that the Altdexl when he ignored and discounted somg
limitations imposed by her treating rheumagtpst, Dr. Lim. [Doc. 11 at 12-16].
Plaintiff also contends that the ALJ didt properly assess heredibility. [Doc. 11
at 19-22]. In addition, Rintiff argues the ALJ, in assessing her mental residugal
functional capacity (“RFC”), failed to evaligethe limitations imposed by experts ang
did not determine what causes her stress. [Doc. 11 at 16-19].

In a November 2008 RFC questionnaire,llm opined that Plaintiff: could sit,
stand, or walk less than two hours in agh&ihour day; could neer lift, carry, twist,

stoop, crouch, or climb ladders or stagsuld grasp, turn, and twist objects only 20%

14
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of an eight-hour day; and could reactglinling overhead, for only 5% of an eight-
hour day. [R. at472-78]. Dr. Lim found tilaintiff was capable of working at a low

stress job but that she would have t@éanitted to shift positions at will from sitting,

standing, or walking, and leermitted to take a thirty minute break every two hours.

[Id.]. Dr. Lim also opined that Plaintiff @uld be absent from work more than four,
days per month._[I§l. At the administrative heany, the vocational expert (“VE”)
testified that a person with these limitations would not be able to perform &
competitive work. [R. at 58-59].

Absent a showing of good cause to¢batrary, opinions of treating physicians
must be accorded substantial onsiderable weight by the CommissioA&ed _ewis
v. Callahan 125 F.3d 1436, 1440 (1LCir. 1997). The Eleventh Circuit has found
good cause when a treating physician’s reigarot accompanied by objective medica

evidence or is wholly conclusory. SEdwards v. Sullivan937 F.2d 580, 583 (11

Cir. 1991). “The ALJ must clearly articuéathe reasons for giving less weight to the

opinion of a treating physician, and the failtoelo so is reversible error.” Lewik25

F.3d at 1440. An ALJ's failure “to prode the reviewing court with sufficient

%In weighing the opinion of a physician, the ALJ must also consider whether
physician is a specialisR0 C.F.R. § 416.927(d). Dr. Lim is a specialist whose arg
of expertise is rheumatology.
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reasoning for determining that the propegdeanalysis hasden conducted mandates

reversal.”_Keeton v. Deptif Health and Human Servigexl F.3d 1064, 1066 (11
Cir. 1994). “The ALJ’s decisn must stand or fall with the reasons set forth in th

ALJ’s decision, as adopted by tAppeals Council.”_Newton v. ApfeP09 F.3d 448,

455 (8" Cir. 2000). The court finds that ithe present case, the ALJ failed to
adequately explain his evaluation of Dr. Lim’s opinion.

In formulating his RFC assessment, &) found that Plaintiff could “perform
sedentary work except the claimant regaigesit/stand option for 2 minutes in place
every hour.” [R. at 19]. She is limited dacasional contact with the public and low

stress and one or two step jobs. ][Id’he ALJ also found that Plaintiff is precluded

e

from: performing overhead reaching; working at heights; climbing scaffolding, ropges,

ladders and stairs; and crouchingeg&hing, and crawling. [R. at 19].

As the Commissioner correctly notesp“examination of the ALJ’s decision
shows that the ALJ agreed with some of Dm’s findings.” [Doc. 12 at5]. Dr. Lim
found that Plaintiff was “capable ofvostress jobs,” and the ALJ included this
restriction into his RFC assessment, as neteda. [R. at 19, 474]. However, it is
clear from the RFC that the Alalso rejected many aspeat®r. Lim’s opinion. And

the only explanation the ALJ offered fogjecting this treating rheumatologist’s

16
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opinion was that “Dr. Lin’s [sic] questionimas seem overstated compared to hi
various examinations of the claimant.” [R. at 21].

The ALJ did not explain why, for exangylhe rejected DLim’s finding that
Plaintiff could grasp, turn, and twist objednly 20% of an eight-hour day and could
reach for only 5% of an eight-hour day. [R. at 472-78]. These limitations found
Dr. Lim are significant becausas Plaintiff's attorney points out, “All of the unskilled
sedentary jobs which the ALJ found Peteoslld perform require frequent reaching,
handling, and fingering.” [Doc. 11 at 14]Frequent” is defined by Social Security
Ruling ("SSR”) 83-10 as occurring from one-third to two-thirds of the time. TH
Ruling also provides, “Mosinskilled sedentary jobs require good use of the hands g
fingers for repetitive hand-finger actionsSSR 83-10. If the manipulative limitations
as expressed by Dr. Lim were creditedpélihe jobs identified by the ALJ would be
eliminated. The evidencesal reveals that Dr. Lim’s opinion on these issues
supported by findings that Plaintiff had syraihickening, swding, and tenderness
in her hands and that shengolained of pain and swelling in her hands, wrists, an
fingers. [R. at 385, 394-98, 419, 422, 472-74].

The ALJ might have had legitimate reas for discrediting Dr. Lim’s opinions

regarding Plaintiff's limited ability to rea@nd manipulate. However, the ALJ did not
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specifically state what those reasons wane,the court cannot “affirm simply because

some rationale might have supportedAhd’s conclusion.”_Owens v. Heckler48

F.2d 1511, 1516 (11Cir. 1984). From the ALJ’s statement that Dr. Lim’s opinion;
“seem overstated compared to his variousn@rations of the claimant,” it appears
that the ALJ “rejected the opinions of the treating physician not even on the bas
a differing opinion expressed layother doctor, but rather because [the] ALJ himse

reached a different conclusion after viewihg medical records.” Hillsman v. Bowen

804 F.2d 1179, 1182 (1'1Cir. 1986). This was erroneous. “An ALJ sitting as 3
hearing officer abuses his discretion wiersubstitutes his own uninformed medica

evaluations for those of a claimant’s tieg physicians. . . .”_Marbury v. Sullivan

957 F.2d 837, 840 (¥1Cir. 1992) (per curiam) (Johnson, J., concurring).

The Commissioner also argues that Aie) rejected the opinion of Dr. Lim
based on a finding that Plaintiff's testimowgs not entirely credible. Dr. Lim found
that any job Plaintiff could perform wouldV¥&to allow her to shift positions at will
from sitting, standing, or walking and to take a thirty minute break every two hot
[R. at 472-78]. The ALJ apparently eejed this finding because in his RFC
assessment he found thaaiRtiff only requires a sit/stand option for two minutes

every hour. [R. at 19-20]. Although uncledrappears that the ALJ’s decision to
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reject Dr. Lim’s finding on this issue wasdeal on statements made by Plaintiff at thg

117

hearing which the ALJ believed cast doubt on her credibility. The ALJ wrote:

The claimant complained of an inkty to sit for more than 30 minutes

at a time, but then testified thatesmerely needed to stand for three

seconds to ease her back. Whenstjared by her representative, she

revised her answer to needing targt for 10 minutes, raising an issue as

to credibility.

[R. at 20].

Social Security Ruling 96-2p providestlia treating source’s medical opinion
on what an individual can still do despits br her impairment(s) will not be entitled
to controlling weight if substantial, nonmedl evidence shows that the individual’s
actual activities are greater than those mresliin the treating source’s opinion.” The
Commissioner contends that this Ruling pgsrthe ALJ to discount the opinion of a
treating physician if he finds the claimanbt credible. [Doc. 12 at 8]. The
undersigned, however, finds that this\at a correct understanding of Ruling 96-2p

As Plaintiff's attorney states, “The Ruling does not permit an ALJ to ignore a treating

rheumatologist’s opinion because he dislvegthe testimony the claimant gave at thg

11”4

hearing.” [Doc. 13 at 2]. Pursuant to the language qusof@a from SSR 96-2p, an
ALJ is permitted to discredit a treating @ngian’s opinion if substantial evidence

reveals that the claimant’s abilities are gee#ltan those found by the physician. But
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the court finds that Plaintiff's testimorat the administrative hearing on her need {¢
alternate between sitting asthnding does not constitigebstantial evidence on this

issue. Plaintiff was asked and testified to the following:

[R. at 44-45]. The court finds that Plaffis bewildering testimony may establish that
she was confused, but it does not constitute “substantial, nonmedical evidence’
her activities are greater thdnmose found by Dr. Lim. She first stated that after sittin
for thirty minutes to an hour, she neededmove around a little bit” for one second,
then she stated three seconds. [R. at 44\M%len three secondas described to her,

she testified that she needed minutes. [R. at 45]. It does not appear that Plainti
had even a remotely accurate peraeptof how much time she was describing

Moreover, there were other statements nigdelaintiff at the hearing that support her,

>O0PO0POPOPO> O

Okay. Do you ever have taone around after you'veat, let’'s say
you’'ve sat 30 minutes to an hour.

Yes, | have —

What would you have to do under that circumstance?

I'd have to move around a little bit.

What does a little bit mean in terms of minutes, seconds, hours?
| say about a second.

One second?

About three seconds.

Three seconds, okay. Oneptihree, that's three seconds.
No, not that.

What do you mean?

| say about ten minutes.

20
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allegation and Dr. Lim’s finding that she dngently needs to shift between sitting anc
standing. Plaintiff, for example, askéxk ALJ without prompting whether she could
“stand up for a few minutes” during the hearinfB. at 37]. The ALJ did not mention
this testimony. For these reasons, the court finds that the ALJ did not adequ:
explain his reasons for rejecting Dr. Lim’s opinion.
Plaintiff argues that the ALJ’s failure to properly refute a treating physiciar

opinion means that it was accepted as tr{[2oc. 11 at 16]. In support thereof,

Plaintiff cites to MacGregor v. Bowe86 F.2d 1050, 1053 (1 Cir. 1986), in which
the Eleventh Circuit stated, “Where tBecretary has ignored or failed properly tc
refute a treating physician’ssiemony, we hold as a mattefrlaw that he has accepted
it as true.” The court finds Plaintiffargument to be unpersuasive for a number g
reasons.

First, it does not appear that the “adeepas true” doctrine as held by the

MacGregorcourt is binding authority. The Eleventh Circuit has held, “The law of th

circuit is ‘emphatic’ that only the Supreme Court or this court sitting en banc ¢

judicially overrule a prior panel decision.”_Carqill v. Turpii?0 F.3d 1366, 1386

(11™ Cir. 1997) (citing_United States v. Wooda@B8 F.2d 1255, 1258 (1iCir.

1991), cert. denies02 U.S. 1109, 112 S. Ct. 1210, 11Ed. 2d 449 (1992)). With
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regard to the issue of whether an Alak accepted a treating physician’s opinion as
true because it was ignored or improperly rediithe court notes that Eleventh Circuit

opinions issued before MacGregsuch as Broughton v. Heck|&i76 F.2d 960, 962

(11™ Cir. 1985), and Wiggins v. Schweike§79 F.2d 1387, 1390 (1Cir. 1982),

remanded the respective cases to the d&ddecurity Administration for further
administrative proceedings despite findthgt the treating physicians’ opinions had
not been properly refuted. Meover, the court in MacGregarpon which Plaintiff
relies, offered no explanatiofor the “accepted as &l doctrine and cited to no
authority in support of its holding. 786 F.2d at 1053.

While the Eleventh Circuitecently reaffirmed the MacGregstatement in

Newton v. Astrue 297 Fed. Appx. 880, 884 (11Cir. 2008), as an unpublished

-

opinion, the decision does not constituteding legal authority, and it does not appea
that the court’s holding supports the arguniéaintiff is asserting in the present case
In Newton the plaintiff testified that her jads a census clerk involved writing, typing,
and handling small objects for up to seveurs a day but that she had difficulty
writing due to pain in her right hand and arm. #i.884. These claims were
confirmed by a consultative physicianhav found that the plaintiff could only

occasionally use her right hand for reachimandling, fingering, and feeling. ldt
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881. The court stated that because thedilLiot specifically discredit the statements
from the plaintiff and the physician, he accelptieem as true as a matter of law. Id
at 884. But despite the fact that a pensthout the ability to frequently write, type,

and handle small objects could not perform the plaintiff's job as a census clerk,
court did not remand for benefits. Instedidemanded the case to the ALJ for him tg

develop the record more fully and fairly. &.885. Thus, although the Newtoourt

stated that it applied the “acceptedtase” doctrine, the case does not suppornt

Plaintiff's argument.
For all these reasons, the undersigneddithat the ALJailed to properly

evaluate Dr. Lim’s opinion as a treating pityan and that substantial evidence doe

not support the ALJ’'s decision. Howevthis does not mean that the ALJ accepted

the opinion as true and that Plaintiff is automatically entitled to payment of bene
as she argues. The undersigned, therefoRDERS that the ALJ’'s decision be
REVERSED and that the case BEM ANDED for further proceeidgs in accordance
with the prior discussion. Because remanaasranted on this basis alone, Plaintiff’s
remaining arguments will onlye addressed briefly.

Plaintiff contends that the ALJ erred in evaluating Plaintiff's credibility. Th

ALJ wrote in his decision that he foundathPlaintiff's “statements concerning the

23

UJ

the

fits



intensity, persistence and limiting effect§ludr] symptoms are nentirely credible.”
[R. at 20; Doc. 11 at 19-22]. As discussegra, although the ALJ found that
Plaintiff's statements regarding her nededalternate between sitting and standing
“rais[ed] an issue as toelibility,” it appears that thigestimony revealed confusion
rather than a lack of credibility. Plaintiff also asked for permission to stand up duiing
the hearing without any prompting, whigtves credibility to her sit/stand assertion,
but this was not mentioned by the ALJ. [R. at 37].

The ALJ’s other reason for finding Plaintiff's testimony to be not entirely
credible is even more problematic andsugported by substantial evidence. The ALJ
explained in his decision that Plaintiff'glaims of severe fatigue do not seem
supported by the record by her appearance at the hearing.” [R. at 21 (emphasis
added)]. The Eleventh Circuit ha®ndemned this type of “sit and squirm”
jurisprudence:

In this approach, an ALJ who is not a medical expert will subjectively

arrive at an index of traits which he expects the claimant to manifest at

the hearing. If the claimant falls shof the index, the claim is denied.

... [T]his approach “will not onlyesult in unreliable conclusions when

observing claimants with honest intentions, but may encourage claimants

to manufacture convincing observable manifestations of pain, or, worse
yet, discourage them from exeraigi the right to appear before an

Administrative Law Judge for fear ah they may not appear to the
unexpert eye to be as bad as they feel.”
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Freeman v. Schweike681 F.2d 727, 731 (T1Cir. 1982) (quoting_Tyler v.

Weinberger409 F. Supp. 776, 789 (E.D. Va. 1976The Commissioner argues that

“the ALJ did not rely on Plaintiff’'s presentation exclusively in evaluating credibility

[Doc. 12 at 17]. This is true, but as Plaintiff's attorney notes, “[A]n improper sit-and-

squirm credibility rejection is still improp&rhen additional reasons are given.” [Doc|
13 at4]. An ALJ is not medically qualified observe a claimant at a hearing and the
determine whether her appearance meetdntex of traits” that the ALJ expects to
be manifested for a person claiming fatigue.

The Commissioner correctly argues thatAdn) is allowed “to consider his
observations of the claimant in assessimgctiedibility of the claimant’s allegations.”
[Doc. 12 at 16]. Social Security Ruling 96-7p provides, “In instances where
individual attends an administrative proceeding conducted by the adjudicator,
adjudicator may also consider his or bem recorded observations of the individual
as part of the overall evaluation of the ¢bddy of the individual’s statements.” The
Eleventh Circuit has also held, “The Alis not prohibited ‘from considering the

claimant’s appearance and demeanoinguthe hearing.”_Macia v. Bowe829 F.2d

1009, 1011 (1".Cir. 1987) (quoting Norris v. Heckler60 F.2d 1154, 1158 (1 Cir.

1985)).
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The problem in the present case is tifnt ALJ’'s statement about Plaintiff's
appearance not supporting her claims ofjfatiis so vague that no reviewing court
could determine whether this decisionssgpported by substantial evidence. Fron
the ALJ’s decision, it is not possible ttetermine what it was about Plaintiff's
appearance that allegedly did not supportdi@ms of fatigue. In contrast to the
present case, the ALJ in Noresplained that despite the claimant’s allegations @
disabling pain in his back and leg when walking, standing, or sitting, the claim
“displayed no significant problem ambtitay around the hearing room or sitting
throughout the hearing.” 760 F.2d at 119®&is was a specific observation made by
the ALJ that allowed a reviewing court évaluate the reasoning behind the ALJ’S
credibility assessment and determine if thagoer legal analysis was conducted. In thg
present case, the ALJ gave no spediicts about Plaintiff's appearance which
allegedly undermined her allegans but only stated that helaims of severe fatigue
do not seem supported by . . . her appearance at the hearing.” [R. at 21]. The
finds that the ALJ’s credibility assessmevds the result of a ilare to apply the

proper legal standards and was sigbported by substantial evidence.

Finally, Plaintiff argues that the ALs’'mental RFC assessment was not base

on areasoned and accurate eviabueof all of the evidence ithe record. Specifically,
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Plaintiff contends that the ALJ failed &valuate the limitations imposed by experts

and did not determine what causes her sfref3oc. 11 at 16-19]. A physician
completed a mental impairment questianaa August 2007 and found that Plaintiff
had an abnormal ability tainderstand, remember, and casty simple instructions;
get along with the public, supervisors, andnarkers; deal with changes in the work

setting; and make simple work-related demis. [R. at 440-42]. Although the parties

disagree over whether the phyaitwas a state agency physician, Plaintiff is corre¢

in noting that the ALJ failed to mention the questionnaire in his decision. The A
also made no mention of two agency phigsis who found that Plaintiff had a reduced
ability to work in close coordination withlzers and interact with large groups and co

workers. [R. at 350, 468]. Because an Ak3 a “basic obligation to develop a full

3Plaintiff also argues that “even if tl#¢.J’s restriction to one-to-two step jobs
were correct, it would eliminate the patcpesition . . . [and] the document preparer’
position because both jobs allegedly reqmrdtiple steps. [Doc. 11 at 17-18]. This
argument is unpersuasive. #te administrative hearing, the VE testified that :
hypothetical person limited to one-to-twestjobs could perform the patcher and
document preparer positions. [R. at 218%256]. There is no evidence that the ALJ
erred in relying on the expertsstimony._Moore v. Astry@56 Fed. Appx. 330, 332
(11™ Cir. 2007) (“When a disability clainmh has non-exertional impairments that
significantly limit basic work skills, the preferred method of demonstrating that t
claimant can perform other jobs is through the testimony of a VE.”).
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and fair record,” upon remand the ALJ shibalaluate the findings made by these

physicians._Cowart v. Schweik&62 F.2d 731, 735 (T1Cir. 1981).
The ALJ found that Plaintiff was limited tow stress jobs, but Plaintiff argues

that the ALJ was required to determine wjoatcharacteristics are likely to cause her

stress. [Doc. 11 at 18-19]. Plaintiff baghis argument on Lancellotta v. Sec’y of

Health & Human Servs806 F.2d 284, 285 {Lir. 1986). In that case, the ALJ found

that the claimant was capable of performimg stress jobs, but the First Circuit Court
of Appeals held that the ALJ erred becalnisé€made no findings on the nature of [the
claimant’s] stress, the circigtances that trigger it, or how those factors affect h
ability to work.” 1Id. Lancellottais not binding authaty, and the facts are

distinguishable from the present casecduse “[tlhree doctors concluded thaf
Lancellotta was totally incapacitatas a result of anxiety.” ldt 285. In contrast, the
evidence in the present case showghasCommissioner argues, that “no treating
physician has opined that Plaintiff's stressders her disabled.[Doc. 12 at 15].
Given the lack of binding caselaw on tlssue and the fact that the ALJ considered
Plaintiff's stress and limited néo low stress and one-to-twtep jobs in his RFC, the
undersigned finds that the ALJ did not ernat evaluating what job characteristics are

likely to cause Plaintiff stress.
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V1. Conclusion

For the foregoing reasons and cited autipthe court finds that the decision
of the ALJ was not supported by substdrgiddence and was the result of a failurg
to apply the proper legal stdards. It is, thereforeORDERED that the
Commissioner’s decision lREVERSED and that this action bBBREMANDED
pursuant to 12 U.S.C. § 405(g) SentenoarHor further proceedings in accordance
with the above discussion. The ClerIRECTED to enter judgment in favor of the

Plaintiff.

ITISFURTHER ORDERED that, in the event past due benefits are awarde

to Plaintiff upon remand, Plaintiff's attoey may file a motion for approval of
attorney’s fees under 42 U.S.C. 88 406(b) H®3(d)(2) no later than thirty days after
the date of the Social Security letter sémtPlaintiff's counsel of record at the
conclusion of the Agency'’s past-due bingalculation stating the amount withheld
for attorney’s fees. Defendant’s responsanif, shall be filed nlater than thirty days
after Plaintiff's attorney serves the motiom Defendant. Plainti8hall file any reply

within ten days of service of Defendant’s response.
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SO ORDERED, this 2% day of September, 2010.

C:Jm MY
JANET F. KING
UNITED STATES MA TE JUDGE
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