Cade v. Progressive Community Healthcare, Inc. et al

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

TOXI E. CADE
Plaintiff/Relator,
V. 1:09-cv-3522-W SD

PROGRESSIVE COMMUNITY
HEALTHCARE, INC,,
FRIENDSHIP COMMUNITY
HEALTHCARE, INC., JAMES
CHAMBERS, DR. MICHAEL
BROOKS, DR. CARISA HINES,
DR. HAROLD MINERVE, and
LOLITA RHONE,

Defendants.

OPINION AND ORDER

This matter is before the Coun Defendants Progressive Community
Healthcare, Inc. (“PCHC"and James Chambers’ (“@mbers”) (collectively,
“Defendants”) Motion to Dismiss [15].

I BACKGROUND

Relator Toxi E. Cade (“Cader “Relator”) brings thigjui tamaction on

behalf of the United States and the Stdt&eorgia, alleginghat the defendants

knowingly presented or caused to be prasd to the United States and Georgia
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false claims for payment or approvaPCHC is a Georgia corporation, and a
Medicare Part B and Medicamtovider. (Am. Compl{{ 6, 12). Chambers owns
and runs PCHC, which was dsliahed in March 2006._(1dif 5-6). After PCHC
was created, the employees and patiehDefendant Friendship Community
Healthcare, Inc. (“FCHC") wergansferred to PCHC. (141 5-6, 22F.

From August 22, 2005, until Man2006, FCHC employed Cade as a
part-time front-desk clerk. (Am. Comf.5). The Complaint does not make any
allegations about Cade’s duties in tfus. From March 2006ntil her termination
on April 16, 2008, Cade worked at PCHE€ a “Clinical Coordinator Office
Assistant.” (Id). As an office assistant, Caldad “responsibility for maintaining
FCHC’s and PCHC'’s patient dataes and faxing claims (‘Encounter
Forms’/*'Superbills’) to a campany called MedSpec.”_(Id. Cade would also
“audit the claim submission[s], basedon a report received from the billing

company, MedSpec.”_(Idj 15).

! Friendship Community Healthcare, Inbr, Michael Brooks, Dr. Carisa Hines,
Dr. Harold Minerve, and Lida Rhone have not beaerved with the Summons
and Complaint.

2 It is unclear from the Complaint whetharin what capacity FCHC continued to
operate after the creation of and transfgpatients to PCHCThe website of the
Georgia Secretary of State, howevadicates that FCHC was administratively
dissolved on September 11, 2010. See Sec’y of State, Corporation Search,
http:// corp.sos.state.ga.us/corp/soskb/CSearch.asp (visited June 17, 2011).
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According to the Complaint, tHalling process began when either
Chambers, another physician assistant, dicakassistant, or a registered nurse
practitioner visited patients in the officeiartheir homes. (Am. Compl. 1 15,

17). For each visit with a patient, the provider would complete a form known as an
Encounter Form or Superbill. The EncaemEorm contains preprinted Current
Procedural Terminology (“CPT"”) codes—whimdicate the service or procedure
provided to a patient—and diagnosis codegiieh specify the disease or medical
condition observed by the provider. (fff 9-10, 15). These forms, in turn, were
“faxed to a billing company known &gedSpecialists (‘MedSpec’).”_(Id} 15). It

is unclear what happened next, but thenptaint says that “Relator would audit
the claim submission, based upon a report received from the billing company,
MedSpec, for resubmission to Mieare and Medicaid.” _(1§l. If the form required
additional information, the office staff wasstructed to ask Mr. Chambers and in
his absence, was to cheitle patient records.”_(I{.

The Complaint lists different practicey Defendants that allegedly led to
the creation of false Mediomand Medicaid claimsCade alleges she “observed
that claims were being filed on patientatthad not been seen by a physician,” and
that medical assistants “would be askedvy Chambers to perform a lab review

with the patient at the patient’s honagd the claim for payment would be filed



under the Administrating Physician’s name even though the physician had not seen
the patient.” (Am. Compl. { 16-17). &Complaint does notlage any particular
instance where this occurred. Cade further “observed a continuous request for
patient’s names to be used on Metldacessity Forms to be submitted for
payment,” (id.f 18), although she does not explain what this allegation means.
She also alleges practigegithout stating specific instances, of conducting
medically unnecessary vascular studies, {i#l9), psychological assessments, (id.
1 20), pain management treatments, {i@1), and new patient examinations, (id.
1 22). Relying on information and beli€fade says that Chambers instructed
others “to falsify or change codesarder to obtain Medare and Medicaid
reimbursement.” _(1df 23).

The Complaint also statéisat many claims for latests were rejected for
payment by Medicare arMdedicaid. When thisiappened, Cade alleges,
“Defendants’ billers would simply changige diagnosis code . . . to some other
code that appeared in the patient’s bdlhistory, . . . and resubmit the claim for
payment.” (Am. Compl. 1 24). Accard) to Cade, “[t]he billers would not

consult the physician or the patient’s charts to determine whether the change was

appropriate.” (1.



Finally, Cade alleges that Defendantd lagpractice of using CPT codes for
billing established-patient office visits Medicare and Medicaid that are
“unlikely” to be supported by the patier@cords. (Am. Compl. § 29). When
billing such a visit, one of five codesrche used, depending on the level of service
involved with the visit. (Idf]f 26-27). Cade aljes that Defendants’
administrative staff would “almost exdively” use the second highest paying
code and that when the Encounter Fowrtk these codes “were submitted to the
billing department, the billers would notextk the patient records to confirm that
the code corresponded to the levktreatment provided.” _(Id] 28). In Cade’s
estimation, “the most common officesiticodes should have been [the two
lowest], and it is extremely unlikely thpatient records would support the more
frequent use of the higher codes by Defendants.”{[(Rf).

For all of her allegations, Cade states that she “is unable at this time to
identify particular patients as to whomns® claims were suhitted, or the exact
dates that such claims were submitteMtxicare and Medida, . . . because the
documents necessary to identify sudirok are in the exclusive possession of
Defendants, and Relator doerot have reasonable pmtescovery access to such

documents.” (Am. Compl. 11 25, 32).



1. DISCUSSION

A. Legal Standard On A Motion To Dismiss

In a motion to dismiss pursuant to FeaddRule of Civil Procedure 12(b)(6),
the Court must “take the factual allegatiomshe complaint as true and construe

them in the light most favorable toetiplaintiffs.” Edwards v. Prime, Inc602

F.3d 1276, 1291 (11th Cir. 2010). Reasonatfierences are made in Plaintiff's
favor, but “unwarranted deductions of faciirromplaint are not admitted as true.”

Sinaltrainal v. Coca-Cola Cdb78 F.3d 1252, 1260 (LCir. 2009) (internal

guotation marks omitted). Similarly, the@t is not required to accept conclusory

allegations and legal colusions as true. Seeé. (citing Ashcroft v. Igbgl129 S.

Ct. 1937, 1949, 1951 (2009)).
“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a ckaimelief that is plausible on its face.”

Igbal, 129 S. Ct. at 1949 (quoting Bell Atl. Corp. v. Twom@%0 U.S. 544, 570

(2007)). Mere “labels and conglions” are insufficient, Twomb|y650 U.S. at

555. “A claim has facial plausibility whehe plaintiff pleads factual content that
allows the court to draw the reasonableriafee that the defendant is liable for the
misconduct alleged.” _Igbal29 S. Ct. at 1949 (citing Twombl$50 U.S. at 556).

This requires more than the “mere pbdgy the defendant acted unlawfully.”



Sinaltraina) 578 F.3d at 1261. “The well-pladlegations must nudge the claim
‘across the line from conceilke to plausible.” _ld(quoting_ Twombly 550 U.S.

at 570).

B. Application

Cade claims that the improper billipgactices alleged in the Complaint
violated the False Claims Act (“RC), 31 U.S.C. § 3729(a)(1) (2008)and the
Georgia False Medicaid &@ims Act (“GFMCA”), Ga.Code Ann. § 49-4-168.1.
(Am. Compl. 11 34, 39).

1. The False Claims Act And The @gia False Medicaid Claims
Act

The FCA authorizes privatplaintiffs, acting on behalf of the United States,
to commence civil actions against aedover damages from “[a]ny person who
knowingly presents, or causes to be presgirio an officer or employee of the
United States Government . . . a &atw fraudulent claim for payment or
approval.” 31 U.S.C. § 3729(a)(1). TGEMCA uses nearly identical language,

imposing liability on any pem who “[k]Jnowingly presents or causes to be

® Congress amended the FCA in 2009, ovided that the new Section (a)(1)
would only apply to conduct occurring onatdter the date of the amendments, on
May 20, 2009. Fraud Enforcement and Recovery Act, Pub. L. No. 111-21, 8 4(f),
123 Stat. 1617, 1625 (2009). The pre-200@imge therefore applies to this case.
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presented to the Georgia Medicaid progiafalse or fraudulent claim for payment
or approval.” Ga. Codann. § 49-4-168.1(a)(1).

The schemes alleged in the Compla@late to knowingly billing for
medically unnecessary tests and other sesyiand billing tests or other services
using the names of physicians that did pratvide those services. The schemes
therefore involve alleged breaches of “adiaal rule of federal health insurance
reimbursement policy: providers are gaily entitled to be paid for medical
testing only when such testing (1) is maadiy necessary and/or (2) done at the

direction of a patient’s physician.” Uniteda$ts ex rel. Clausen v. Lab. Corp. of

Am., 290 F.3d 1301, 1303 (11th Cir. 2002), cert. derdd U.S. 1105 (citing 42
U.S.C. 88 1395f(a), 1395x(v)(4), & 1398 ((requirements for Medicare and
Medicaid testing reimbursement)).

2.  The Requirement To Ple&daud With Particularity

Federal Rule of Civil Procedure 9(f@quires that “[i]n alleging fraud or
mistake, a party must state with pautarity the circumstances constituting fraud
or mistake. Malice, intent, knowledgand other conditions of a person’s mind
may be alleged generally.” ig well-settled in the Elevém Circuit that Rule 9(b)
applies to claims brought pwant to the FCA._ClauseA90 F.3d at 1308-09.

Rule 9(b) applies to the FCA due to ®tatutory language creating liability for



“knowingly” submitting “false or fraudul&” claims to théUnited States, and
because of the FCA'’s purposeasanti-fraud statute. ldt 1309. The language
of the GFMCA is nearly identicab the FCA’s language, so Clau&reasoning
applies and claims under the GFM@Iso must satisfy Rule 9(b).

The particularity requirement servie dual purposes of “alerting
defendants to the precisgsconduct with which thegre charged and protecting
defendants against spurious chargesnofioral and frauduleriehavior.” _Id.at

1310 (quoting Ziemba Wascade Int'l, In¢.256 F.3d 1194, 1202 (11th Cir.

2001)). To meet this requirement, “a plaintiff must plead facts as to time, place,
and substance of the defentla alleged fraud, speatfally the details of the
defendant['s] allegedly fraudeiht acts, when they oacad, and who engaged in
them.” 1d.(internal quotation marks omitted).

In Clausenthe Eleventh Circuit held that in FCA cases, the particularity
requirement applies not only to the detaiishe false claim but to the submission
or presentment of that claim to the Uditstates. Calling the act of presentment

“the sine qua norf a False Claims Act violation,” Clausetated that “[w]ithout

the presentmenof such a claim, wike the practices of an entity that provides
services to the Government may be ws@ior improper, there is simply no

actionable damage to the public fisc aguieed under the False Claims Act.” Id.



at 1311. Rule 9(b) therefore “does notrpit a False Claims Act plaintiff merely
to describe a private schenmedetail but then to alfge simply and without any
stated reason for his belief that claimguesting illegal payments must have been
submitted, were likely submitted or should have been submitted to the
Government.”_ld.Clauserconcluded that “if Rule 9(b¥ to be adhered to, some
indicia of reliability must be given in ¢hcomplaint to support the allegationaof
actual false clainfor payment being made tbhe Government.”_ldat 1311.
Clauseninvolved a series of schemesd)ab testing company to defraud
Medicare and Medicaid by derming unnecessary test$he plaintiff attached to
the complaint patient lists, patients’ lalstteesults, and standing orders to perform

unnecessary tests. Despite these allegations, the Clemsempheld the

dismissal of the complaint because of peantiff's “failure to allege with any
specificity if—or when—any actual impper claims were submitted to the
Government.”_Idat 1312. Clausesaid that “nowhere in the blur of facts and
documents assembled by Clausen regarding six allegedytestiemes can one
find any allegation, statealith particularity, of a fese claim actually being
submitted to the Government.”_Id.he Complaint merel{set the stage for the
consummation of this alleged nefarioustpl but “[did] not adequately allege

when—or even if—the schemes nedrought to fruition.”_ld.The allegation that
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“these practices resulted in the subnuef false claims for payment to the
United States” was insufficient wheme amounts of charges were indicated, no
actual dates were identified, and no ‘ip@s about billing oeven second-hand
information about billing praittes were described.” fd.

Following Clausenthe Eleventh Circuit has routinely upheld the dismissal
of complaints with detailedllegations of fraudulent scimes that failed to allege
with particularity the actual submissionfafse claims to th Government. In

United States ex rel. Atkins v. Mcintedéor example, the plaintiff “described in

detail . . . an elaborate scheme fofraeding the government by submitting false
claims,” and cited “particalr patients, dates and capending medical records for
services that . . . were not eligible fgovernment reimburseent.” 470 F.3d 1350,
1358-39 (11th Cir. 2006). Yet Atkingoheld the dismissal of the complaint,
because the plaintiff “fail[ed] to providée next link in the FCA liability chain:
showing that the defendardstually submittedeimbursement claims for the
services he describes.” lat 1359. The complaint “sumarily concluded that the
defendants submitted false claims te government for reimbursement.” 18ut

the plaintiff “[did] not profess to haversthand knowledgef the defendants’

* Clausemoted that these were not requifadtual allegations, only representative
“of the types of information that mighave helped Clausen state an essential
element of his claim witparticularity.” Id.at 1312 n.21.
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submission of false claims,” and his allagas were based onltyn rumors and his
observations of “shoddy medicahd business practices.” Id.

3. How Rule 9(b)’'s Pleading &idard Applies In This Case

Cade alleges that the information necessa allege the actual submission
of a claim with particularity is excligely within the possession of Defendants,
(Am. Compl. 1 25, 32), and argues thas jbstifies the application of a more
lenient pleading standard, (Resp. Mot. Dismiss 9210ther courts have

announced such a principle, see,,dJnited States ex keRussell v. Epic

Healthcare Mgmt. Groyd 93 F.3d 304, 308 (5th Cir. 1999), abrogated on other

grounds bynited States ex rel. Eisenstein v. City of New YdrR9 S. Ct. 2230

(2009), and Wright & Miller als@encourages the approach, 5&eCharles Alan
Wright and Arthur R. Miller, Fedel#@ractice and Procedure § 1298 (3d ed. 2004)
(“When the pleader is asserting thatdhmrersons have been defrauded, the pleader
may lack sufficient information to be alil® detail the clainat the outset of the
action and less particularity should bgu&ed.”). The Eleventh Circuit, though,

has never explicitlygplied a lenient standard to BCA claim in a published case.

> Although Cade’s allegations that Deéants submitted false claims are not
explicitly stated “upon information and leef,” the inability to plead presentment
with particularity, the lack of firsthankhowledge about the submission of claims,
and Cade’s limited role in the billinggress support that Cade is implicitly
pleading based on belief, and that her clagans survive, if at all, only to the
extent that the Complaint provides thdidfewith some indicia of reliability.
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Clausenwas skeptical whether a more lertistandard was warranted, even though
the plaintiff was a “corporate outsidanho had never worked for the defendant,
because he “[was] not without avendsobtaining information.” 290 F.3d 1314
n.25 (citing_Russell193 F.3d 304, 308 (5th Cir. 1999&fusing to relax pleading
standards because “the requisite infation [was] possesddy other entities,”
such as the Government, and interpretirgyFCA not to allow such relaxatior?)).

In an unpublished case, however, the Efgfa Circuit said that “Rule 9(b)’s
heightened pleading standard may bdiaggdess stringently . . . when specific
factual information about the fraud isqodiarly within the déendant’s knowledge

or control.” Hill v. Morehouse Med. Assocs., InéNo. 02-14429, 2003 WL

22019936, at *4 (11th Cir. Aug. 18003), reh’q & reh’g en banc denigti7 F.

App’x 716 (internal quotation marksnitted). The plaintiff in Hillalleged several
fraudulent schemes by the defendant to falbédl Medicare for medical services.
Id. at *2. She “also alleged that shesnavare that the fadsclaims under these

schemes were submittedttee government” but “could madentify patient names

® Clausemotes that the pleading requirement may be less stringent when the fraud
iIs complex and long-running. 290 F.3dl&t14 n.25. In such a case, plaintiffs

must “allege some examples of actualdattaims to lay a complete foundation for
the rest of [their] allegations.” IdCade does not asseratiRule 9(b) should be
relaxed on the basis of the complexitytioé fraud, nor could she, since she does

not plead with particularity any examplesactual false claims that Defendants
submitted to the Government.
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nor the exact dates that the fraudulentrotawere submitted to Medicare, because
the confidential documents containing sudlormation [were] in the exclusive
possession of [the defendant].” Id.

Hill held that the complaint stated aioh for relief, despite the absence of
particular allegations that the defendasibmitted the claims to the Government.
Relaxing the application of Ra19(b), the court held that the plaintiff's belief that
the fraudulent claims were actually sutied to the government had the necessary
“indicia of reliability” because the plaiiff “was an employee within the billing
and coding department,” “was privy to [tdefendant’s] files, computer systems,
and internal billing practices that [wenatal to her legal thory,” and “witnessed
firsthand the alleged fraudart submissions.” Icat *4-5.

In United States ex rel. Walker R&F Properties of Lake County, In¢he

Eleventh Circuit applied the sameasening but without expressly applying a
relaxed Rule 9(b) pleading standa#B3 F.3d 1349, 1360 (11th Cir. 2005), reh’g

& reh’g en banc denied .79 F. App’x 687 (2006), cert. denjest9 U.S. 1027.

The alleged scheme involvéalsely billing nurse practitiomeservices as “incident

" Walkeris somewhat unusual because thiedeant prevailed on its motion for
summary judgment, and when the plaingifipealed the defendant cross-appealed
the earlier denial of its motion to dismisghe defendant did not contest whether it
had submitted the disputed claimdMedicare, only whether the claims were
knowingly false. Only after reversingetttrial court’s grant of summary judgment
to the defendant did the Walkeourt turn to the defendant’s motion to dismiss.

14



to the service of a physieid when the services wesetually provided without
physician involvement and should haweeh reimbursed at a lower rate. [the
plaintiff pleaded that shbelieved [the defendangubmitted false or fraudulent
claims for services,” but dinot plead with particularity that the defendant had
submitted any actual claim. IdValkerheld that the complaint satisfied Rule 9(b),
and contrasted another cagkere the plaintiff failedo “explain why he believed

fraudulent claims were ultimately submitted.” (duoting Corsello v. Lincare,

Inc., 428 F.3d 1008, 1014 (11th Cir. 2008h’g & reh’g en banc denied67 F.

App’x 170 (2006), cert. denie®49 U.S. 810). The pldiff's allegations in

Walkerwere “sufficient to explain why fe] believed” theclaims had been
submitted to Medicare, because shembt have a Medicare identification
number—which was necessary to truthf bill her servces—and based on a
particular conversation with the afé administrator, who was specifically
identified in the complaint and who had explained the defendant’s policy of always
fraudulently billing nurse practitioner servicas incident to the services of a
physician.

In other recent cases, the Eleventh Circuit has followed—albeit with
different results—the flexible approach_of Hathd Walkey by focusing on

whether the stated bases of a plaintiff'idde that false claimgere submitted to

15



the Government provide the indiciareliability required by Rule 9(b). In

Corsello v. Lincare, In¢428 F.3d 1008, 1013 (11th Cir. 2005), the plaintiff argued
that his experience as a sales assotmatine defendant allowed him to learn

details of the defendant’s billing practg; providing the “indicia of reliability”
necessary to allege fraud with particularity. Corsk# that the plaintiff's

position as a sales associateswat sufficient to suppohtis conclusory allegations
that the defendant’s fraudulent schemestitted in the submission of fraudulent
schemes.”_Id.According to Corsellathe plaintiff's beliefs that fraudulent claims
were submitted simply were not supporbsdunderlying factual assertions. &t.
1013-14.

Like Corsellg the plaintiff in_Mitchell v.Beverly Enterprises, Inc248 F.

App’x 73, 75 (11th Cir. 2007) (unpublied), reh’g & reh’g en banc deniezb5 F.

App’x 504, included “specific allegatiord [the defendat’s] policies but
conclusory allegations that these policiesulted in false charges being submitted
to Medicare.” The plaintifélleged that he “observead participated in a billing
process,” and that “therapists would conleilling log forms, take the forms to
the administrator, and then have thdbimation entered and sent directly to
Medicare without any edits fno an outside source or othmanagement official.”

Id. Mitchell held that the plaintiff's failue to identify any claims actually

16



submitted to the Government sviatal to his claim, despitas allegations that he
observed and participated in the billipgpcess, because he did not observe,
participate in, or make lelgations about the portion of the billing process where
claims were actually s¢to Medicare._Seigl.

Finally, in United States exlréSanchez v. Lymphatx, Inc596 F.3d 1300,

1302-03 (11th Cir. 2010), the plaintiff claimed that the defendant submitted false
claims to Medicare and @h“she had gained personal knowledge of these billing
practices through her employment dwe[tefendants’] office manager.” The
Eleventh Circuit held that this wassufficient to satisfy Rule 9(b):

Despite her assertion that she haéctiknowledge of the defendants’
billing and patient records, however, [the plaintiff] failed to provide
any specific details regarding eithae dates on or the frequency with
which the defendants submitted false claims, the amounts of those
claims, or the patients whose treatment served as the basis for the
claims. Without these or simildetails, [the plaintiff's] complaint
lacks the “indicia of reliability” necessary under Rule 9(b) to support
her conclusory allegations of wrormgdg. In other words, because
she failed “to allege at least someamples of actual false claims,”
[the plaintiff] could not “lay a coplete foundation for the rest of her
allegations.”

Id. at 1302 (internal citations omitted; quoting Clays90 F.3d at 1314 n.25).

Although Mitchelland_Sanchemach the opposite results_of Hithd

Walker, they follow a similar methodologynd support the conclusion that the

Eleventh Circuit applies Rule 9(b) E&€CA claims on a case-by-case basis to
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determine if a plaintiff pleads “particulartdéds of a scheme to submit false claims

paired with reliable indicia that . . . aas were actually submitted.” United States

ex rel. Grubbs v. Kanneganfi65 F.3d 180, 190 (5th Cir. 2009)The Court

agrees with the Fifth Circuit’'s observation in Gruhbibst “the Eleventh Circuit
itself has moved away from Clause&most exacting laguage, accepting less
billing detail in a case where pular allegations of a scheme offered indicia of
reliability that bills were presented,” tietermine if the Rule 9(b) pleading
requirements are met. ldt 187 (citing and discussing WalkdB3 F.3d 1349).
Applying this standard, the questiorréés whether Cade’s allegations about
Defendants’ billing process and her involverhm that billing process provide her
belief that Defendants actuakybmitted false claims the government with the

indicia of reliability that Rule 9(b) requires.

® The Fifth Circuit said there should be'strong inferencéhat claims were

actually submitted.” _1d.The Court interprets Grubls use the term “strong
inference” in a casual sense to indidi&t the allegations of fraud must be
meaningfully and reliably supported, as Rule 9(b) requires. “Strong inference,”
however, has additional meagiand application in the securities law context, so
the Court consciously avoids using that language and also clarifies that it is not
applying the “strong inference” test of Tellabs, Inc. v. Makor Issues & Rights, Ltd.
551 U.S. 308, 323 (2007). Nothing in the¥#nth Circuit caslaw supports the
consideration and competitive weighing“pfausible opposing inferences,” jdin

the normal Rule 9(b) context.

18



4.  Cade’s Allegations That Fraudemt Claims Were Submitted To
The Government

Cade relies on her experience as ssistance office manager, and her
observations of the “process,” (Ail@ompl. § 15), “practice,” (idf{ 16, 19), or
“procedure,” (id.J 22), used by the Defendantsatgue that her claims satisfy
Rule 9(b). Even applying Rule 9(birigidly to determine whether Cade’s
allegations about the billing process proviu claims of fraud with some indicia
of reliability, the Court concludes théite Complaint must be dismissed.

Although Cade relies on her “observatibas an assistant office manager,
her allegations that Dafdants actually submitted falglaims are general and
conclusory._CfClausen290 F.3d at 1314 n.25 (all€¢gmns based on belief must
have factual basis and cannot rely on conclusory allegations). When it comes to
the actual submission of claims, shieeon the passive voice—“claims were
being filed,” (Am. Compl. { 16), “the claim for payment would be filed,” {id.
17), “claims would be filed wittMedicare or Medicaid,” (idf 21)—and the
person or persons actually submitting ¢heam remain a mysty. She cites
“discussions with other individuaisvolved in the billing process,” (idj24), but

unlike the plaintiff in Walkesshe does not identify with whom she spoke or

otherwise provide details that wouldogort the allegations. 433 F.3d at 1360.

Nor does the Complaint ever differenéidetween Medica, Medicaid, and
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private insurance, or explain the basis@ade’s belief that false claims were
submitted to one versus the others. Téisot a case where additional specificity
Is unavailable to the Plaintiff. Séussell 193 F.3d at 308.

Cade seeks to rely on her role in théling process,” like the plaintiff in
Hill, whose position provided sufficiehhdicia of reliability” that her
extrapolated conclusions were credible._In, Hibwever, the plaintiff “was an
employee within the billing and codingmletment and witnessed firsthand the
alleged fraudulent submissions.” 2003 \82019936, at *5. In this case, Cade
was an assistant office mager who performed, at mpsatlimited role in the
billing process. As an assistant officerrager, Cade’s duties were restricted to
filling out the patient’s demographicfarmation on an Encounter Form, after
which other staff members would indicéite procedure that was performed and
the diagnosis that was obtained. (Amn@x. I 15). Later, the Encounter Form
“was . . . faxed to a billing compg known as MedSpecialists,” (Jdand Cade
would fax some claims to MedSpecialists, (i), but the Complaint makes no
effort to describe further steps irethilling process. The Complaint does not
allege who was sponsible for actually submittingasims to any federal or state
entity, nor does it describe MedSpeciédisole in reviewing and submitting

claims on behalf of Defendants.
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Cade does allege that she “would iatite claim submission, based upon a
report received from the billing compariiedSpec, for resubission to Medicare
and Medicaid.” (Am. Compl. § 15). Tlaegation is inter@sg and confusing.

On one hand, it attempts to impart sommégque role for Cade in the billing process,
some special responsibility to “audit” atmisubmissions. But this suggestion of
knowledge is not corroborated or contextualized by any allegations in the
Complaint that would provide Cade’sachs of fraud with any indicia of

reliability. Cade does not say what inftation was in the reports received from
MedSpecialists, what exposure she hath&b information during her “audit,” or
what she did during her audits that causedto learn whether false claims were
actually submitted, to whom they were sutted, and on what basis, if any, they
were false.

On the other hand, Cade’s allegatidrgically support, when read in the
context of the Complaint as a whole, thatindependent entityas responsible for
billing Medicare and Medicaid. That itsleas not described discredits Cade’s
argument that she has provided sufficierticia of reliability for her claims that
fraudulent claims were in fact submittedlhere is a complete absence of any
explanation of MedSpecialists role iretaubmission process, how MedSpecialists

submitted claims, or to whom it submitteeth, as Cade alleged. It is unclear to
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what extent MedSpecialists may evendnandependently reviewed claims or
checked them for regularignd accuracy, or whether it took some remedial action
to address claims it may hadetermined were not accteaor complete. What is
clear is that to the extent Cade claitm$ave some knowdigie of the claims
process in her assistant office managertiong¢she fails to offer knowledge of the
critical process of actually submittingagins to Medicare or Medicaid. The
absence of facts about this submission &eone sufficient to find that Cade has
not met the Rule 9(b) pleading requirements.
Unlike Hill, where the plaintiff had detailed knowledge of the billing process
and witnessed firsthand the submissabfraudulent claims, Cade has given a
superficial, haphazard, and cadictory description of #billing process that is
insufficient to provide the indicia of rebdity necessary to state a claim for fraud.
Cade never “witnessed firsthand @dkeged fraudulent submissions,” HIH003
WL 22019936, at *5, and nothing in the i@plaint indicates with any reliability
that she would even know whether or Betfendants submitted any such claims.
This case is remarkably similar to Mitchedlhere the relator “observed and
participated in a billing process,” btgrovided specific facts only about the
therapists’ billing logs, not the actual ¢tes presented to Medicare.” 248 F. App’X

at 75. Just as Cade alleges that fifmatdulent Encounter Forms were provided to

22



MedSpecialists, the plaintiff in Mitchedilleged that fraudulent billing logs were

given to an administrator who would sethé information directly to Medicare.
Id. Cade similarly fails to allege “spedaffacts as to who submitted the bills to
Medicare, how they wersubmitted, or when they were submitted.” Ildke in
Mitchell, Cade here fails to plead facts sti#nt to meet Rule 9(b)’s pleading

standard._See alsanchez596 F.3d at 1302-03 (plaintiff's allegations that she

had personal knowledge of defendant’s billing practices because of her position as

office manager did not provide sufficienicia of reliabilityunder Rule 9(b)).
Plaintiff's counsel argues that Cade “wthe closest thing Defendants had to

a billing department,” (Resp. Mot. Disss 6), but that representation is not

supported by the Complaint. The Cdmpt states that another employee

“provided billing services IoFCHC and PCHC.” (AmCompl. { 7). When she

alleges specific fraudulentlsemes, Cade says thatéfendants’ billers would

simply change the diagnosis code,” that the “billers would not consult the

physician or the patient’s charts,” (f124), and that “the billers would not check

the patient records,” (id} 29). She also refers to the Defendants’ “billing

department.” (19.° While merely outsourcing billing processes would not

® These and other contradictory allégas, along with the non-sequential and
repetitive paragraph numbering (for exampitere are three paragraphs numbered
eleven), suggest that perhaps genaliegations of wongdoing have been
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immunize a healthcare provider from FGa&bility, the Complaint’s confusion
over the existence of a billing departmend dailure to explain how Cade’s role in
the billing process exposed her to the infation that would allow her to reliably
assert that “claims weibmitted” to Medicare and Meaid are fatal to ther
claims against PCHC and Chambers.

The vague, obscure nature of Caddlsgations of the billing process, and
her extremely limited involvement in tipeocess, are insufficient to provide her
allegations with the indicia of kiability required by Rule 9(b).

5. Cade’s Allegations Of Fraudulent Schemes

Under_ClausenCade’s failure to provide threecessary indicia of reliability
for her allegations that false claimsreectually submitted to the government
requires the dismissal of hesise. Cade’s claims reladj to the alleged underlying
schemes, however, warranbef discussion. The @aoplaint consists of many
undeveloped accusations of conggome of which is alsalleged to be wrongful.
It appears that the strategy was to sinphya lot of claims and hope that enough
stuck to satisfy the federal pleading standaitiss perhaps the case that a few of
the claims of underlying fraudulent condgetisfy Rules 8(a) and 9(b). But many

of the claims are too vague and incomptetallege fraud withparticularity, or to

sprinkled into the Complaint without regadthe particular circumstances of this
case. This does not bolster the glity of Cade’s allegations of fraud.
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provide adequate notice to the Defendaritthe wrongful conduct of which they
are accused.

For example, Cade alleges that “[lddson her personal observations while
working for Defendants, Relator estimateattbodes were changer falsified in
this manner at least 25-30 times a weef®dm. Compl. § 23). There is no
indication in the Complaint of what iseant by “this manner.” The context of the
allegation does not clarify the meaning, and the paragraphs nearby the allegation
do not specify the manner in which théegedly wrongful conduct took place. It
Is unclear if Cade intended this as paate underlying fraudulent scheme or as
part of another schem@&:he allegation, however, it related to the schemes
alleged immediately befo@nd afterward. At bedthe claim appears to be a
drafting error. At worst, it appearsbe an unsuccessful attempt to gloss over a
lack of familiarity with the particulacircumstances of the allegedly fraudulent
conduct. The allegation doeet make sense and is ifistient to put Defendants
on notice of the accusations against them.

In a similar example, the Complainatts that “Relator also observed a
continuous request for patient’'s namebeaused on Medical Necessity Forms to
be submitted for payment. The namesengames of patients who never came to

the office for services but were still agised to FCHC or PCHC as the primary
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provider for their medical care.” (Antompl. § 18). The Complaint does not
specify who was making the continuous resjuer for what services the medical
necessity forms were being filled out. Cade does not even allege that the forms
were false. This is particularly troubgjrwhere other allegations in the Complaint
make clear that services were performegatient homes as Was in Defendants’
offices. (E.g.id. 1 17).

Other allegations desbte conduct but stop short of showing that the
conduct is wrongful. One scheme is désed, at most, as a “questionable
procedure.” (Am. Compl. 1 22). Anothelaim alleges that when lab tests were
billed with diagnosis codes that indicate that only a routine medical examination
took place, office staff would change thaginosis code to one for which Medicare
and Medicaid support reimburesent for lab tests._(Id] 24). There is no
allegation or suggestion, however, thattipelated codes were inacate or false.

A later claim refers to the billing codesaasfor established-patient office visits,
but only suggests that many are “unlikelyo supported by the patient records.”
(Id. 1111 29, 31). These allegations suggest @ade has certain suspicions that
fraudulent conduct may be uncovered if shallowed access to Defendants’ files
during discovery, but that currently shas little, and maybe no, basis to believe

that wrongful acts occurred. These alkwas, which are “merely consistent with
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liability,” Twombly, 550 U.S. at 557, do not meet the requirements of Rule 8(a),
much less the more demandinguaements of Rule 9(b).

It is not necessary in this cas®wever, to scour the Complaint and
determine whether any of the allegati@msount to a claim of fraudulent conduct
that is alleged with plausibility and padiarity. The failure to include adequate
indicia of reliability to support the ali@tions that actual fraudulent submissions

were submitted to the government, as Clauseguires, is alone sufficient to

dismiss the Complaint against Chambeard RCHC. It suffices to say that the
allegations of the underlying fraudulenhsmes provide further confirmation that
Cade lacks the requisite experience vaitid knowledge of Defendants’ billing

policies to plead with the partitarity that Rule 9(b) demands.

9 Cade is represented by counsel, hesaaly amended the Complaint once, was
on notice that the heightened requirema&ftule 9(b) would be applied to the
Complaint, and has not moved toemd the Complaint. Moreover, the
underdeveloped nature bothtbé allegations that claims were actually submitted
to the government and of the allegatiofshe underlying schemes indicates that
Cade simply lacks the personal knowledgelaad her case witthe particularity
required for fraud claims. The dismissélthe claims against Chambers and
PCHC is therefore with prejudice. Sanch&26 F.3d at 1303 (“A district court is
not required to grant a plaintiff leave amend [her] compiat sua sponte when

the plaintiff, who is represented bgunsel, never filed a motion to amend or
requested leave to amend before the district court,” quoting Wagner v. Daewoo
Heavy Indus. Am. Corp314 F.3d 541, 542 (11thiICR002) (en banc)).
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C. The Requirement To Serve The Remaining Defendants

Federal Rule of Civil Procedure 4(m8quires a plaintiff to serve all
defendants within 120 days of filing thenaoplaint. If a defenda is not served
within that time, the Court is requireddsmiss the claim against that defendant or
order that service be made within a speditime, unless the plaintiff can show
good cause for the failure. The Complairts unsealed over nimeonths ago, and
the docket indicates that FCHC and tharfindividual defendants have not been
served with process. Cade is therefodeoed to show cause on or before July 29,
2011, why the remaining defendants shawdtibe dismissed for failure to timely
serve them as required by Rule 4(m)failure to demonstrate good cause will
result in the dismissal dfie remaining defendants.

[11. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Defendants’ Motion to Dismiss [15] is
GRANTED. Defendants James Chambansl Progressive Community
Healthcare, Inc. arBI SM | SSED.

IT ISFURTHER ORDERED that Plaintiff/Relator Toxi E. Cade is

ordered taSHOW CAUSE on or before July 29, 2011, why the remaining
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defendants should not be dismissed purstmaRederal Rule of Civil Procedure

4(m) for failure to serve procewsthin 120 days of the Complaint.

SO ORDERED this 14th day of July, 2011.

WILLIAM S. DUFFEY !]R
UNITEDSTATESDISTRICTJUDGE
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