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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JONATHAN ROSEN,
Plaintiff,
V. 1:09-cv-03620-WSD

PROTECTIVE LIFE INSURANCE
COMPANY, AMERICAN
GUARANTEE AND LIABILITY
INSURANCE COMPANY, ZURICH
AMERICAN INSURANCE
COMPANY, and INSURANCE
SPECIALITIES SERVICES, INC.,

Defendants.

OPINION AND ORDER

This matter is before the Court oraitiff Jonathan Rosen’s (“Rosen”)
Motion to Disqualify C. Bradford Marsand the Law Firm of Swift, Currie,
McGee & Hiers LLP (“Swift Currie”) (“Mdion to Disqualify”) [12]; Protective
Life Insurance Company’s (“ProtectiveV)otion to Dismiss [18]; Rosen’s Motion
for Leave to File Sur-Reply to Motion isqualify [36]; Protective’s Motion to

Stay Discovery [34]; and ProtectiweMotion for Protective Order [56].
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l. BACKGROUND

Rosen provides long-term financiabphing advice to individuals. From
2002 to 2008, he was an agent of Protegtpursuant to an independent marketing
agreement (the “Agency Ageenent”). (Am. Compl. $#6.) As an agent, Rosen
was authorized to sell Petttive insurance products. (lak § 47.) As a condition
of the Agency Agreement, Rosen waguieed to have Errors and Omissions
(“E&QO”) insurance. (Id. at § 48.)

Protective offers E&O insurance to @gents through the Protective E&O
Program (the “Program”). (Id. at  18-p4Jnder the Program, a Protective agent
can apply to receive a Zgh American Insurance Corapy (“Zurich”) sponsored
E&O insurance policy underwritten by American Guarantee Insurance Company
(“American Guarantee”), a wholly ownedkmidiary of Zurich. (Id. at 1 1, 18-
24.) This policy was marketed andnaidistrated by Insurance Specialties
Services, Inc. (“ISSI”). (ld. at 11 33-34Brotective agents are not obligated to
participate in the Program and Mr. Rosemnlld have elected to use a different
E&O insurance provider. From 20032608, Rosen purchased his E&O policy
under the Program (the “Policy”). (Id. { 1.)

Protective was listed as an “Additioiakured” under Rosen’s Policy. As

an “Additional Insured,” Protgive was “subject to abf the terms, conditions,



limitations and exclusions of the Policyttte same extent #Rosen] and [was]
not entitled to any right greater than” Ros€Resp. to Mot. to Dismiss, Ex. A, p.
2, § 1.B.3.} Protective also had certain obligations as an “Additional Insured.”
Protective was required to keep a rostatohgents’ names. (ld. at 2, §11.B.)
Protective was also obligated to “actlmehalf of the ‘Insureds’ and ‘Additional
Insureds’ for all purposes, including buttionited to the payment or return of
premium receipt and acceptarafeany endorsement issued to form a part of this
Policy, giving and receiving notice of termination or nonrenewal.” did 1,
8 VILIL)

In 2006, a lawsuit was initiated agaifsisen (the “Griffin Claim”). (Am.
Compl. 1 53.) Rosen notified Americ&uarantee of the @im and Zurich took
the lead role in the defense of the alai(ld. at 11 54-66.Rosen alleges that

Zurich’s claims agents detained the value of the @fin Claim to be no more

! Rosen attachescapy of the Policy as an extfitilho its Response. When ruling
on a motion to dismiss, the court limits its consideration to the pleadings,
documents attached thereto, or docutm@mcorporated by reference. S88W,

Inc. v. Long County, GA999 F.2d 1508, 1510 (11th Cir. 1993). A document is
incorporated by reference when thengaint refers to the document, the
document is central to plaintiff's claimnd no party questions the authenticity of
the document, _Seéhambers v. Time Warner, In@82 F.3d 147, 153 (2nd Cir.
2002); accordBrooks v. Blue Cross arBlue Shield of Fla., In¢116 F.3d 1364,
1369 (11th Cir. 1997). The Amded Complaint refers to the Policy, it is central
to Rosen’s claims, and Protective does nallehge the authenticity of the Policy.
The Court finds that it has been incorated by reference into the Amended
Complaint.




than $150,000.00, but that Zurich settled thatter for $600,0000. (Id. at 71 61,
64.)

Rosen believed that Zurich’s hdimg) of the action was deficient,
substandard, and placed Zurich’s interests above his ownat{d71.) Rosen
sued American Guarantee, asserting it keththe Griffin Claim in bad faith (the
“Bad Faith Action”). (Id. at | 74%) American Guarantee failed to file an answer
and was held in default. (Id. at  77-7®Jior to the proceeding to determine the
amount of a default judgment, Rosem a&merican Guarantee, with Zurich
participating, entered into settlenteregotiations. (Id. at § 82-83.)

During these negotiations, Mr. Rosen was represented by Kevin Bahr and
American Guarantee was represented @dBvlarsh of Swift, Currie, McGee &
Heirs LLP (“Swift Currie”). Rosen allegdbkat Zurich, and Mr. Marsh on Zurich’s
behalf, controlled the negotiations. (&t.11 83-85.) On December 22, 2007, the
parties agreed in principle to the teraisa settlement. (ld. at § 86.) Protective
was not a party to this lawsuit, was not involved m $kttlement negotiations, and
was not a party to the ultimatetBement Agreement. (Id. at 53-82.)

On or about this time, Zurich creak a loss run for the Griffin claim,

apportioning certain costsxgenses and payments mdxeZurich or American

2 Zurich was not a party to this action.



Guarantee purportedly for and on belwlMr. Rosen (the “Rosen Loss Run”).
(Id. at 104.) A loss run generally reflsatefense and indemnity costs paid by the
insurer on behalf of an inswt®r an aggregate numberinsureds. (Id. at § 102.)
Zurich allegedly informed ISSI and Protiee that there would be a substantial
increase in the premiums charged to &cbve’s agents under the Program, in part
because of the Rosen Loss Run. @df 111.) Rosen alleges Protective
understood it could ameliorate the threatémcrease in premiums if Rosen was
terminated, and Rosen claims Protectivaesponse to these alleged threats, thus
decided to terminate the Agency Agreathwith Rosen. (Id. at {1 112-116, 125-
26, 262.§ On January 4, 2008, Rosen claiRstective advised ISSI and Zurich of
its decision to terminate Rasas an agent. (Id atl14, 125-26.) Rosen alleges
that after Protective informed ISSI and Zlriof its decision to terminate Rosen,
Zurich reduced the proposed Protecti&0 premium increase by approximately
75%. (Id. at 7 115.)

On January 7, 2008, Mr. Marsh, Anean Guarantee’s attaoey, prepared a
proposed settlement agreement and transdhitito Rosen’s counsel. (ld. at 87.)

Rosen’s counsel, Mr. Bahr, revised the settlement agreement and sent it back to

® Rosen further alleges that Protectittempted to conceal 4 the threat from
Zurich was the reason for its termination decision by informing Rosen’s counsel on
April 25, 2008, that Rosen was terminatedlack of production. (Id. at I 315.)



American Guarantee and Zcini (Id. at § 88-89.) The new draft contained a
provision that “made it clear that Americ@uarantee and Zurich could not use the
bad faith action, including the events tgawve rise to the bad faith action, to Mr.
Rosen’s detriment.” (Id.)

Mr. Marsh forwarded the agreementrasgised by Mr. Bahr, to his clients.
(Id. at 1 90.) Rosen alleges that as p&the consideration of the settlement,
Zurich and American Guarantee understtat the claim Rosen asserted in the
Bad Faith Action and the fact the action Viited could not be used against Rosen.
(Id. at 1 925

On or about January 21, 2008, Mr. idla “communicated that his clients
agreed to the settlement.” (Id. at { 98 February 4, 2008, American Guarantee
executed the Settlement Agreement.. &df 94.) The Settlement Agreement
contained the provision prohibiting theeusf the Bad Faith Action to Rosen’s
detriment.

On February 26, 2008, ISSI sentRosen a renewal invoice for his E&O
insurance with a renewal due date ofrbha24, 2008. (Id. at § 128, Compl. EX.

A.)° A day later, on February 27, 2008pferctive sent Rosen a notice terminating

* Protective and ISSI were not informed of this provisigim. Compl. § 123.)
> ISSI allegedly sent this invoice despit@owing that Protective had decided to
terminate Rosen as an age(id. at 1 111.) Rosendleges that this invoice was



his agency with a retroactive terminatidate of February 8, 2008. (Id. at 1 127,
315.f Prior to receiving the February 27, 2008, termination notice from
Protective, Rosen paid the February 2808, invoice to renew his E&O coverage.
(Id. at 79 134, 141.) As a result of the invoice payment, ISSI issued to Rosen a
Certificate of Insurance evideimg his E&O coverage was place. (Id. at § 135.)

After Rosen was terminated as a Prowecagent, he was not eligible to
participate in the Program, and, onbefore March 19, 2008Rosen received
notice that he was no longer insured urtitdlerProtective program.” (Id. at Y 165-
168, 217-219.) Rosen alleges that hisoattive termination as an agent had the
effect of also retroactively terminag his insurance under the Policy. Rosen
claims his premium paymentas not automatically refundebut with Protective’s
help his premium payment westurned. (Id. at  204.)

Rosen, at the time of his terminatiby Protective was also an agent of Old
Mutual Insurance, which has an E&O coage program similar to that offered by
Protective (the “Old Mutual Program”). (ldt § 165.) The Old Mutual Program is
also underwritten by Zurich and administel®dISSI. (Id. at 1 162, 164.) Rosen

sought to enroll in the Old Mutual ®gram. After applyig for E&O coverage

likely sent because Protective failed to updet@gent roster as it was required to
do under the Policy. (Id. at {1 176-87.)

® Rosen alleges that Protective inforniked Georgia Insurae Commissioner that
Rosen’s termination was effectiveldfaary 14, 2008. (Id. at 1 157.)



under the Old Mutual Program, on Mart®, 2008, Timothy Rasool, a Zurich
employee, informed ISSI that Zurich wouldt allow Rosen to participate in the
Old Mutual Program “in light of the fa¢hat we had problems with Mr. Rosen
while he was enrolled in the ProteifProgram].” (Id. at 7 166-169, Ex. €.)
Rosen filed this suit against Zan, American Guarantee, ISSI, and
Protective, in which he contends tiia¢ Defendants werngaged in a wide-
ranging scheme to blackball him from tth@mestic insurance market, steal his
$781 insurance premium, mislead him ib&ieving he was insured by American
Guarantee, and retaliate against himfilorg the Bad Faith Action. The action
was filed on November 23, 2009, in tBaperior Court of DeKalb County,
Georgia® The Complaint, as amended onudary 4, 2010, asserts claims against
Protective for fraud in the inducementremew enrollment in the Program (Count
), violations of Georgia’s RICO Act (Cout¥), conspiracy to violate Georgia’s

RICO Act (Count V), negligence (Countly, negligence per se (Count VIIl), as

’ Rosen alleges that once he realitteat he was not covered under the Program,
he was forced to suspend his business. afiff 212.) Rosen alleges that he also
was forced to obtain a surplus insurance policy at significant expense. (Id. at
1 222.)

® Prior to filing this suit, Rosen haiefd suit against only American Guarantee in
the Superior Court of DeKalb County, @gia based on these same events. In
August 2009, this suit was dismissed withprgjudice after Rosen’s lead attorney
in that action unexpectedly died in arcamlent. Mr. Marsh represented American
Guarantee in that action and Rosen nearsed the issue of whether Mr. Marsh
should be disqualifiedased on his participation the settlement negotiations.



well as for attorneys’ fees ampainitive damages (Counts 1X and X)Defendants
removed the action to this Codft.On January 19, 2010, Protective filed its
Motion to Dismiss:

Zurich and American Guarantee are represented in this action by Brandon
Marsh. On January 12, 201Rosen moved to disquatiMr. Marsh and his firm
on the basis that their involvementtie Bad Faith Action and the subsequent
settlement negotiations makkeem necessary witnesses in this litigation. Zurich
and American Guarantee contend thatitiformation Mr. Marsh and his firm
possess is available from alternative sesrand disqualification of Mr. Marsh and
his firm is not required.

1. MOTIONTO DISMISS

A. Legal Standard

Defendants move, pursuantfederal Rule of CivProcedure 12(b)(6), to

dismiss the Complaint for failure to statelaim upon which relfecan be granted.

° Rosen has agreed to dismiss the foltantlaims against Protective: fraud in the
inducement to enter into the settlementeagnent (Count I); fraud in the loss run
and bad faith penalties (Count Ill); anatbch of the settlement agreement (Count
V).

19 Zurich and American Guarantee denynyaf Rosen'’s allegations or state that
they lack knowledge to deny or admit myeof Rosen’s allegations regarding the
negotiation of the Settlement Agreement.

1 Protective also filed a Motion to St&yscovery and a Motion for a Protective
Order to avoid having to respond tayadiscovery until the Motion to Dismiss is
decided.



The law governing motions to dismiss puaat to Rule 12(b)(6) is well-settled.
Dismissal of a complaint is appropriatetfen, on the basis of a dispositive issue
of law, no construction of thiactual allegations will sugpt the cause of action.”

Marshall County Bd. of Educ. Warshall County Gas Dist992 F.2d 1171, 1174

(11th Cir. 1993). In considering a tran to dismiss, the court accepts the

plaintiff's allegations as true, Hishon v. King & Spaldid§7 U.S. 69, 73 (1984),

and considers the allegations in the conmplen the light most favorable to the

plaintiff. Watts v. Fla. Int’l Univ, 495 F.3d 1289, 1295 (11th Cir. 2007).

Ultimately, the complaint is required ¢ontain “enough facts to state a claim to

relief that is plausible on its faceBell Atl. Corp. v. Twombly 127 S. Ct. 1955,

1974 (2007)? To state a claim to relief thatfgausible, the plaintiff must plead
factual content that “allows the courtdoaw the reasonable inference that the

defendant is liable for the miscondwadleged.” _Ashcroft v. Igball29 S. Ct. 1937,

1949 (2009). “Plausibility” rquires more than a “sheer possibility that a defendant

has acted unlawfully,” and a complathat alleges facts that are “merely

2 The Supreme Court explicitly rejectid earlier formulation for the Rule

12(b)(6) pleading standard: “[T]he accepted rule [is] that a complaint should not
be dismissed for failure to state aioh unless it appears beyond doubt that the
plaintiff can prove no set of facts ingoort of his claim which would entitle him

to relief.” Twombly, 127 S. Ct. at 1968 (quoting Conley v. Gibs8s5 U.S. 41,
45-46 (1957)). The Court decided thtis famous observation has earned its
retirement.” _Idat 1969.

10



consistent with” liability “stops shoof the line between possibility and
plausibility of ‘entitlement to relief.” _ld(citing Twombly 550 U.S. at 557). “To
survive a motion to dismiss, plaintiffisust do more than merely state legal
conclusions; they are reqad to allege some spdcifactual bases for those

conclusions or face dismissal of thelaims.” Jackson v. BellSouth Telecomms.

372 F.3d 1250, 1263 (11th Cir. 2004) (f@clusory allegations, unwarranted
deductions of facts or legal conclusionasquerading as facts will not prevent
dismissal.”) (citations omitted).

The Court first notes the shotguppaoach that Rosen has employed in
asserting claims against Peotive. The “allege a laungtist of claims” approach
Is disfavored — strongly — in our Circuit because it depletes precious judicial

resources and obscures the viable issues to be litigatedd®dgta v. Samples,

256 F. 3d 1282, 1284 (11th Cir. 2001) (fingia complaint is a “quintessential
‘shotgun’ pleading” where the “complaintrsplete with allegations that ‘the
defendants’ engaged in t@n conduct, making no diaction among the fourteen

defendants charged, thouglogeaphic and temporal realities make plain that all of

3Federal Rule of Civil Procedei8(a)(2) requires the plaintiff to state “a short and
plain statement of the claim showing that flleader is entitled to relief.” Fed. R.
Civ. P. 8(a)(2). In Twomblythe Supreme Court recoged the liberal minimal
standards imposed by Federalle 8(a)(2) but also acknowledged that “[flactual
allegations must be enoughrtose a right to relief abovedtspeculative

level . ...” Twombly 127 S. Ct. at 1965.

11



the defendants could not have participateevery act complained of.”); see also

Strategic Income Fund, LLC ®pear, Leeds & Kellog Cor@B05 F. 3d 1293,

1295 (11th Cir. 2002) (the “typical shotgaamplaint containseveral counts,

each one incorporating by reference thegaltens of its predecessors, leading to a
situation where most of the counts (i.e. lalt the first) contain irrelevant factual
allegations and legabnclusions.”). Because thisseaneeds to be focused, the
Court chooses to consider the shotglaims asserted against Protective.

B. Count II: Fraud In the Inducement To Renew Enrollment in the
Protective E&O Program

Rosen alleges that Protective fraudulently induced him to renew his
enrollment in the Program despite knowing that Rosen was not eligible for
coverage as a result of ttermination of his agency legionship with Protective.

Under Georgia law, fraud requires a pldir prove five elements: (1) a false
representation by the defendant; (2) scienter; (3) intention to induce reliance by the
plaintiff; (4) justifiable reliance by the aintiff; and (5) damages. J.E. Black

Constr. Co., Inc. v. Ferguson Enters., |i284 Ga. App. 345, 34@007). Federal

Rule of Civil Procedure 9(b) sets specifequirements forlieging fraud. Rule
9(b) requires: “In all averments of fraod mistake, the circumstances constituting
fraud or mistake shall be stated withrtpaularity.” Fed. R. Civ. P. 9(b)This

“heightened pleading requirement impaatsote of seriousness and encourages a

12



greater degree of pre-institution investiga by the plaintiff.” 5 A Charles Alan

Wright & Arthur R. Miller, Federal Practice and Procedgr&296, at 31 (3d. ed.
2004). Rule 9(b) therefore requires a pildi to plead “such matters as the time,
place and contents of false representatiassvell as the identity of the person
making the misrepresentation and wivas obtained or given up thereby.
[Clonclusory allegations that a deftant’s conduct was fraudulent and deceptive

are not sufficient to satisfy thelew” Parnes v. Gateway 2000, Int22 F.3d 539,

549-50 (8th Cir. 1997) (dismissing complaint because plaintiffs’ allegation of fraud
“Iis simply not particularized”)quotations and citations omitted).

Count Il fails for particularity. Roses pleading strategy in the Amended
Complaint is to indiscriminately incogpate every previous allegation. This
strategy is employed in Count Il. The result is that Count Il does not specify the
conduct in which each Defenalzengaged, and Rosen thus does not specifically
allege the misrepresentations purportedbde by Protective to Rosen, where they
were made, who made theand how they were fals€Rosen simply collectively
alleges that “Defendants” engaged in the fraudulent activity. This failure of
particularity is evidenced in Paragra®Bb of the Amended Complaint when, after
indiscriminately incorporating all of éhprevious allegations, Rosen generally

alleges that “Defendants i@ a number of material erepresentations to Mr.

13



Rosen.” Rosen then states four allegesrepresentations without attribution or
context. These types of broad, unspeafams are insufficient under Rule 9(b) to

allege fraud against Protective. SB&SI, LLC v. Compas Environmental, Ingc.

509 F.Supp.2d 1353, 1358 (N.D. Ga. 2007).

Rosen argues in his Response to the Motion to Dismiss (“Response”) that he
satisfied Rule 9’s specificity requirementhen he alleges thabn February 26,
2008, ISSlat the direction of Protectivenailed Mr. Rosen an invoice directing
him” to pay the E & O insurance premiuor that year. (Resp. 9 (citing Am.
Compl. T 310) (emphasis addetf).Paragraph 310 of the Amended Complaint,
which is part of Rosen’s RICO claim (Gt V), was not incorporated in Count Il
because it was alleged after Count Il wesested. Even if Was incorporated, it
does not state that Protective diredi®8l to transmit the renewal invoice.
Paragraph 310 states, “[t]he invoicesaiwed by Mr. Rosen from ISSI for policy
EOC-3750471 each bore in capital letters the following statement: ‘PLEASE PAY
PROMPTLY TO AVOID A LAPSE IN CWERAGE.” (Am. Compl. § 310.)

This paragraph does not relate to algged direction from Protective to ISSI.

Y Rosen alleges that this statement faése because it falsely represented to Mr.
Rosen that he had insuraramerage which could lapsad that he was eligible
for insurance should he pay the PremiuRasen further alleges that he relied on
this false statement to histdenent. (Am. Compl. § 238.)

14



Paragraph 267 of the Amended Complaint further contradicts Rosen’s
contention that Protective directed that teeewal notice be setd Rosen. Rosen
simply claims in that paragraph: “MRosen received a renewal notice sent on
behalf of Zurich and/or itsubsidiaries by ISSI.” _(Se&m. Compl. { 267.) Rosen
does not allege that Protective is a subsydid Zurich. (See Am. Compl. 11.) To
the extent that Rosen contends kafcan in good faith do so — that ISSI was
acting as Protective’s agent when it sent the February Invoice, he did not

adequately allege this agcy relationship. Se€olbeck v. LIT Am., Inc, 923 F.

Supp. 557, 569 (S.D.N.Y. 1996) (finding that agency relationship for conspiracy
claim must be pled in accadce with Rule 9(b)). Ste Rosen has failed to allege
that Protective played any part in sending the February renewal invoice, Plaintiff
has failed to allegany misrepresentation by Protective. Protective’s Motion to
Dismiss Court Il is required to be granted.

C. Count IV: Georgia’s RICO Act

Rosen alleges that Protective violatedorgia’s Racketeer Influenced and
Corrupt Organizations (“RICQO”) Act. EhAct was passed by the state legislature
because of “a severe problem posedhgyincreasing sophistication of various
criminal” elements and the increasing ext® which the state and its citizens

were being harmed as a result of thevéats of these elements. O.C.G.A. § 16-

15



14-2(a)*® Under the Act, “[i]t is unlawfufor any person, through a pattern of
racketeering activity or proceeds derived éfieym, to acquire or maintain, directly
or indirectly, any interest in or control ahy enterprise, regroperty, or personal

property of any nature, including money&bon Risk Services, Inc. of Georgia v.

Comm. & Military Systems270 Ga. App. 510, 516 (2004). Under the Georgia

RICO statute, a “pattern of racketewyiactivity” consists of the commission of
two or more interrelated predicate actdiatable under certain categories of state

and federal laws. S@®m’s Amusement Co., Inc. v. Total Vending Servic243

Ga. App. 294, 299 (2000), OG.A. §8 16-14-3(8), (9). For any racketeering claim,
there must be a pattern. Two acts agged with the same transaction do not

convert the event into a racketeering pattern. Raines v, 3i&d&a. App. 893,

894 (1996) (sale of timber was a singlead could not be converted into the
predicate acts by separatelyarging sale and the filing of the deed for the land
sold).

In his Response, Rosen argues Bratective committed at least two

separate acts of theft whitie contends are predieaicts to support a RICO

> 1n light of the Act’s clear intent, this Court has previousiyed, “RICO . . .
claims are increasingly being assertedases that fundamentally concern
commercial disputes. This litigation ggy is seldom successful, and often
unnecessarily increases the cost of litigatand the burden on the parties and the
court.” Infection Disease Solutions, PC, v. Synan®f7 WL 2454093, at *1 n.1
(Aug. 23, 2007).

16



claim!® Rosen alleges that Protective emerhin a theft of Rosen’s “chose of
action.” (SeeResp. at 11.) In his ResponsesBo appears to refine this theft
allegation by contending that American&antee and Zurich enlisted Protective
as an accomplice to hefpeal Rosen’s ability to pursue the Bad Faith Action by
convincing him to enter a sedthent under false pretensésRosen contends:
“American Guarantee and Zurich olstad Mr. Rosen’s releases of his
causes of action against Ameridaoarantee by falsely promising not
to use the release and the termghefsettlement to his detriment.
Compl. 1 96. They enlisted Protee to terminate Mr. Rosen as an

agent, in order to render him unqualified to participate in the
Protective E&O Program.”

(Resp. at 11.) Rosen daoast cite any allegation in the Amended Complaint to
support this allegation against Protective.
Accomplice liability, as Rosepurports to now alleg¥ requires Rosen to

allege criminal intent on the paot Protective._King v. Stat@77 Ga. App. 190,

194 (2006). “Mere presencetlk scene or approval tife criminal act is not

'® In the Amended CompldinRosen alleges that “Daxfidants” committed several
acts of mail fraud which also constitute goede acts. Rosen does not assert that
Protective committed any acts of mail franchis Response. These allegations are
therefore deemed abandoreito Protective.

" This change in claim emphasis is ietgting considering Rose has dismissed his
claim that Protective fraudulently induckiin to enter into the Settlement
Agreement.

'8 |t bears noting that Rosen never reter®rotective as arcaomplice or an aider
or abettor in the Amended Complairithe Court is left with the distinct

impression that Rosen is cobbling togetivbatever allegations he can find in the
Amended Complaint to salvageshilaim against Protective.

17



sufficient. Instead, proof that the defentilahared a common criminal intent with
the actual perpetrators is necessany, may be inferred from the defendant’s

conduct before, during, or aftdre crime.” _Taylor v. Staf96 Ga. App. 212, 214

(2009) (internal quotations omitted). et this intent requirement, Rosen thus
must allege that Protectiveaied an intent to steal Ren’s chose of action. The
Amended Complaint, however, allegeattRrotective was unaware a settlement
had been reached and Protective was ureaithe provisions of the Settlement
Agreement. In the Amended ComplaiRsen specifically contends: “[a]t the
time it entered into the Settlement Agremr neither American Guarantee nor
Zurich informed Protective d6SI that they should notilize the existence of the
Griffin or Bad Faith claim to Mr. Rosentetriment.” (Am. Compl. § 123.) Rosen
does not claim that Protective even kregyout this “no detriment to Rosen”
provision in the Settlement Agreemeand thus Protecte/could not have
intended to aid American Guarantee &udlich in stealing Rosen’s “chose of
action.”

Rosen’s fall back claim is that Protective aided and abetted the other
Defendants in the theft of Rosen’s pram payments for the renewed Policy.
Rosen argues: “Protective thus helpleel other Defendants sell Mr. Rosen a

worthless insurance policy, stealing his pream” (Resp. at 12.) The allegations

18



of the Amended Complaint again contradict this new litigating position. The
Amended Complaint states that Protective terminated Rosen only after being
threatened and coerced Byrich. (Am. Compl. {1111, 115-16, 259-63.) The
Amended Complaint does not allege tRabtective had any role or any knowledge
that ISSI planned or intended to sencenewal invoice to Rosen. (Sdeat

9 310.5° The Amended Complaint also fails to offer a possible motive for
Protective to participate in this sche perceived by Rosen. The Amended
Complaint implies that Protective sohwv benefited by being listed as an
additional insured under th®olicy. (Id. at {1 291, 395.) If, however, the Policy
was void as to Rosen, it was also void aBrtatective. ThaRosen alleges that it
was Protective who helped Rosen recdlierPremium, further discredits that
Rosen adequately has alleged that Proteatias part of a criminal plot to steal
from Rosen. (Id. at  204.) Rosen simipas not alleged facts sufficient to state a
plausible claim for “theft” on its fac€. Twombly, 127 S. Ct. at 1974; Ighal29

S. Ct. at 1948

9 To the extent that Rosen contenda fArotective played any role in this

purported mail fraud, he has failed t@@tl these facts in accordance with Rule

9(b).

2% And even if this claim were found to p&ausible, Rosen would have alleged, at
most, that Protective committed only one predicate act which is insufficient to state
a RICO claim.Purvis v. State208 Ga. App. 653, 655 (1993) (“The evidence is
sufficient only to sustain the jury’s filmt that defendant committed this one

19



Rosen apparently also contends fPadtective might have served as an
accomplice to the alleged the&ff Rosen’s “chose of acin” because he effectively
served as an “accessaliter the fact.” The Respomstates that “Protective
obstructed Mr. Rosen’s efforts to learnatihad really happened by giving a false
explanation for his termination as a Paiitee agent and refusing to provide Mr.
Rosen a copy of the Policy.” (Resp. at 121 accessory after the fact cannot be

an accomplice tthe crime._Se&chmid v. State/7 Ga. App. 623, 632 (1948). In

Purvis v. Statgthe Court of Appeals overturned a school superintendent’s

conviction under Georgia RICO for predieaicts, including theft, because the
superintendent was not aware of thiener until after it had been committed. 208
Ga. App. 653, 654 (1993)T'he Court noted, “[a]t ammon law and under modern
practice, an accessory after the fagtos considered an accomplice to the
underlying crime itself.”_ldat 654. Rosen has failed to demonstrate that
Protective committed any predicate aasupport a RIC@laim and Rosen’s

RICO claim against Protective mecessarily dismissed.

predicate act alleged in the indictment. @eguilty of a ‘pattern of racketeering
activity’ pursuant to OCGA 8 16-144), however, a defendant must have
engaged in ‘at least two incidentsratketeering activity....” OCGA § 16-14-
3(8).");

21 The tenor of the allegations is tlabtective was the victim of a threat from
Zurich, not a willing enterprise participant.
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D. Count V: Conspiracy to Commit RICO

It is unlawful to conspire or endeavor to conspire to violate the substantive
provisions of the Georgia RICO Act. Q@&A. § 16-14-4(c). A defendant may be
found liable for violating § 16-14-4(a) he knowingly and willfully joins a
conspiracy which itself contains a comnp@an or purpose to commit two or more

predicate acts. Southern Intermodal lstigs, Inc. v. D.J. Powers Co., In&0

F.Supp.2d 1337, 1360-61 (S.D. Ga. 1998a(mining 16-14-4 using federal RICO
case lawf? A defendant therefore need not diyecommit any predicate acts, so
long as he knowingly and willfully jas a conspiratorial scheme which

contemplates that a co-conspiratoll do so. Salinas v. U.S522 U.S. 52, 64

(1997) (indeed, an individual “may liable for conspiracy even though he was
incapable of committing the substantive offense”).

The conspiratorial scheme allegedRgsen involved theft and mail fraud.
The particularity requirement for fraud claims under Rule 9(b) of the Federal Rules
of Civil Procedure also applies to fraudskd state RICO claimsuch as this one,

brought in a fedal court. _Seédm. United Life Ins. Co. v. MartineZ80 F.3d

22 Because the Georgia RICO Act is miedeupon the federal RICO statute, in the
absence of Georgia authority, Georgia courts often look to federal decisions for
guidance on the interpretation of simifovisions of the Georgia Rico Act.
Williams General Corp. v. Ston279 Ga. 428, 430 (2005).
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1043, 1064 (11th Cir. 2007); Durham v. Bus. Mgmt. Assé47 F.2d 1505, 1511-

12 (11th Cir. 1988).
Rosen is required to adequateligge that Protective knowingly and
willfully joined a conspiracy to comintwo or more predicate offenses in

furtherance of the algeed RICO scheme. S@&ox v. Administrator U.S. Steel &

Carnegie 17 F.3d 1386, 1410 (11th Cir. 1994in(ing that liability for federal
RICO conspiracy requires knowledgearfd voluntary participation in an
agreement to do an illegal acBosen argues that he has satisfied this pleading
requirement by alleging that Protectiveiated the other Defendants to commit
mail fraud and theft, and took steps tmceal these alleged RICO violations.
(Resp. at 19.) Rosen’s allegations iamifficient to allege that Protective
knowingly and willfully joined a conspaicy which intended to commit these two
predicate acts in furtherance of aroaon, unlawful scheme. As shown above,
Protective could not have knawgly and willfully conspirel to steal Rosen’s chose
of action because it was not even awarthefterms of the Settlement Agreement.
(Am. Compl. T 123.) Rosen has alsibefd to allege particular facts which
demonstrate that Protective knowingly and willfully conspired with ISSI, Zurich
and American Guarantee to commit mailflan order to steal from Rosen. Rosen

simply fails to allege sufficient facts thRtotective conspired to engage in conduct
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prohibited by Georgia’s RICO statute, (Seeat 330-341% Rosen’s cause of
action against Protective for conspiracyctonmit RICO violationss dismissed.

E. Count VI and VII: Neglignce and Negligence Per Se

To state a claim for négence, Rosen is required to show (1) a duty of care,
(2) a breach of this duty, (3) a legallyréoutable causal connection between the
conduct and the resulting injury, and g&mages flowing from that breach.

Tucker v. Fed. Sawk Loan Ass'n v. Balogh228 Ga. App. 482483 (1997).

Rosen alleges that Protective breachddts of care owed to Rosen when it (1)
failed to provide him timely notice of hisrtaination as a Protective agent, and (2)
failed to update its agent roster list. JACompl. § 353(a) @h(c).) Protective
argues that these are only duties arisiogifcontract and cannot support a tort
claim. (Mot. to Dismiss at 22-24.) Peative further argues that Rosen’s claims

are barred by the economic loss rule. (Id.)

3 The Court disagrees that Protectivdleged efforts to “coneal” this mail fraud
and theft as an accessory afterfdet demonstrate a knowing and willful
agreement. (See Resp. at 19 (citimmx ®@. Administrator U.S. Steel & Carnegie

17 F.3d 1386, 1411 (11th Cir. 1994) (“eviderthat a defendant assisted in the
concealment of a conspiracy may supporind@rence that thdefendant joined in

it while it was still in operation”)). To #hextent that Protective’s participation

was limited only to concealment, this is insufficient to state a valid claim. “There
can be no conspiracies under our law betwibe perpetrators of a major offense
and an accessory after the fact.” Pur238 Ga. App. at 655.

23



1. Rosen’s Contention That Peattive Was Negligent By Failing
To Update The Agent’s List

“It is axiomatic that a single act oogrse of conduct may constitute not only
a breach of contract but an independeritae well, if in addition to violating a
contract obligation it also violates a dutyed to plaintiff independent of [the]

contract to avoid harming him.Orkin Exterminating Co. v. Stevenk30 Ga.

App. 363, 363 (1973). Such duties “may arise from statute, or flow from relations
created by contract, express or implidthe violation of any such specific duty,

accompanied with damages, gives a righdction.” Mauldin v. Shafferl13 Ga.

App. 874, 878 (1966). “[l]n aer to maintain an acticex delictobecause of a
breach of duty growing out of a contradttelation the breach must be shown to
have been a breach of a duty imposedblayand not merely the breach of a duty
imposed by the contract itself.”” lat 879-89.

Where a party’s claim arisesly from a duty owed in contract and the party

only alleges economic damages tkednomic loss rule” applies. Se&ssih v.

Jim Moran & Assoc., Ing542 F. Supp. 2d 1324,3B (M.D. Ga. 2008). “The

economic loss rule generally provides taatontracting party who suffers purely
economic losses must seek his remedyointract and not in tort. Under the
economic loss rule, a plaintiff can ma@r in tort only those economic losses

resulting from injury to his person ormage to his property . . ..” General
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Electric Co. v. Lowe’s Home Citrs., InRQ79 Ga. 77, 78 (200=5ee also

Davencourt at Pilgrims Landing Homeowners As81 P.3d 234, 244 (Utah S.
Ct. 2009) (“Where the economic loss rule is at issue, the initial inquiry becomes
whether a duty exists independent oy @ontractual obligations between the
parties. If we find that an independelutty exists under the law, the economic loss
rule does not bar a tort claim becaudle claim is based on a recognized
independent duty of care and thus doddalbwithin the scope of the rule.”
(internal citations and punctuation omitted)).

Protective contends that Rosen’s cldirat Protective was negligent when it
failed to provide an updated list of itseanys to Zurich or ISSI as required by the
Policy should be dismissed because tlagcis based on a contract and is not a
tort based on the breach of an independatt. (Am. Compl. § 353(c).) Rosen
contends that, “the crux of Plaintiff’'s angent here is not merely that Protective
breached its obligations under the Polioyt that the actions taken by Protective
were taken in such [sic] that theyolated a duty of care owed Mr. Rosen by

Protective.” (Resp. 23-24; citing Waldrip v. Voyld91 Ga. App. 592 (1991) and

E&M Constr. Co. v. Bop115 Ga. App. 127 (1967)In the cases upon which

Rosen relies, the plaintiff identified amdependent legal duty of care to establish a

negligence claim. In Waldrjghe duty was based on a statute. WaJdid Ga.

25



App. at 594 (the “requirement that tbeeditor honor the debtor’s allocation of
payments on multiple obligations aridesm O.C.G.A. § 13-4-42, not from a
contract provision, it follows that this duty of a creditor is a duty imposed by law
and not merely . . . a duty imposed bg ttontract itself.” (internal quotations

omitted)). In_E&M Construction Cq.the court noted the common law duty of a

contractor not to damage the prdayeof another._ E&M Constr. Cp115 Ga. App.

at 128 (“Independently of any dutyder a contract, the law imposes upon a
contractor the duty not to negligendnd wrongfully injure and damage the
property of another.”) Rsen has failed to identifyng independent duty Protective
owed to Rosen to provide ISSI or Zurighist of agents. To the contrary, Rosen
alleges the obligation to provide noticesnmposed by the Paly. (Am. Compl.

1 353(c).) This was a purely contractualigdtion. Since Rosen’s claim is based
on a duty arising only from contract andib@sking only for economic damages,
he has no independent tort clainmdahe economic loss rule applies.

Rosen argues that this claim t8l wiable because it falls under the
“misrepresentation exception” to the econologs rule. (Resp. at 24-25.) This
exception provides:

[O]ne who supplies information dugrthe course of his business,

profession, employment, or im@transaction in which he has a

pecuniary interest has a duty ebsonable care and competence to
parties who rely upon the informati in circumstances in which the
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maker was manifestly aware of thee to which the information was
to be put and intended that it be so used. This liability is limited to a
foreseeable person or limitecask of persons for whom the
information was intended, eghdirectly or indirectly.

City of Cairo v. Hightower Consulting Eng’rs, In278 Ga. App. 721, 729 (2006).

Rosen contends that “Protective . . smapresented to Mr. Rosen that he was
eligible to renew enroliment in the Reative E&O Program by including him on
the roster of its agents.” (Resp. at Z5Jhis is not alleged in the Amended
Complaint. The Amended Complaint failsalto allege that Rosen was aware of
the roster. The Amended Compldiails to allege that Protective
“misrepresented” to Rosenahhe was eligible to remein the Program because he
was included on the roster. The Amen@aminplaint fails to allege that Rosen
relied on the information in the roster. W@ extent that Rosen now argues that
this constitutes a negligent misrepmasgion, he must show direct, notlirect,

reliance on this iformation. _Se&Vhite v. BDO Seidman, LLP249 Ga. App. 668,

671 (2001).

4 Rosen also contends that Protective misrepresented the reason for Rosen’s
termination as an agent and gave falsedifatethe date of Rosen’s termination.
(Resp. at 25). Neither of these allegeidrepresentations relate to the specific
claim of negligence asserted by Rosen aedlzerefore not relevant to the Court’s
consideration of this claim.
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2. Rosen’s Contention That Peattive’s Alleged Retroactive
Termination Constitutes Negligence and Negligence Per Se

Negligence per se arises when a séatutordinance is violated. Central

Anesthesia Assoc. v. Worth$73 Ga.App. 150, 152-153984), aff'd 254 Ga. 728

(1985). The violation of certain martday regulations may also amount to

negligence per se if the regtitms impose a legal duty. SBeipree v. Keller

Indus, 199 Ga.App. 138, 141(1), 404 S.E.2d 29991). O.C.G.A. § 51-1-6
provides: “When the law requires a persomerform an act for the benefit of
another or to refrain from doing an adgtich may injure aother, although no
cause of action is given express terms, the injured party may recover for the
breach of such legal duty if he suffersidage thereby.” Assuming that a violation
of a statute or mandatory regulation haswred, before neglence per se can be
determined, a trial court must considet)‘(vhether the injured person falls within
the class of persons it was intendegbrotect and (2) whether the harm
complained of was the harm [the statwmels intended to guard against.” Central

Anesthesia Assocl73 Ga.App. at 153 (citations apdnctuation omitted.). If the

court finds negligence per se, the ptéfa must then denonstrate a causal

connection between the riggence per se and the injury. Duncan v. Randolph

236 Ga.App. 566, 567 (1999). “And it is gealéy a jury question as to whether or

not such negligence proximatetgused the injury.”_ld.
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Rosen contends that Protective’s e violated O.C.G.A. 8§ 33-23-44(b)
and therefore constitute negligence aedligence per se. O.C.G.A. § 33-24-44
applies to the “cancellation of a policy. by the insurer or its agent duly
authorized by the insurer to effect suw@ncellation.” OC.G.A. § 33-24-44(a).
Subsection (b) provides, in part, thawv{fitten notice stating the time when the
cancellation will be effectivayhich shall not be less than 30 days from the date of
mailing or delivery in person of such nmaiof cancellation or such other specific
longer period as may be provided in the cacttor by statute, shall be delivered in
person or by deposit in the Unites States mails ... ."” Id.

Rosen contends that “Protective Wnthat terminating Mr. Rosen would
have the immediate effeof terminating his insurare policy under the Program.
Protective did not give nate to Mr. Rosen about his termination as an agent until
after the termination — in direct violatiaof Georgia Law.” (Rsp. at 24.) The
Court disagrees.

O.C.G.A. 8 33-24-44 governs the cancellambimsurance policies. It does
not govern the termination of insuranceeaty which may have the ancillary effect
of terminating an insurance policy. @ Court cannot reasonglwonclude that
“the harm complained of wdke harm [the statute] wastended to guard against.”

Central Anesthesia Asspd.73 Ga. App. at 153. Raséas not alleged a viable
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negligence per se claim and the neglogeanlaims against Protective are required
to be dismissed.

F.  Counts IX and X: Request for Atteeys Fees and Punitive Damages

Because Rosen has failed to allaggaim upon which attorneys’ fees or
punitive damages can be adad. Rosen’s attorneys’ fees and punitive damages

claims are required to be dissed._Dowdell v. Krystal Co291 Ga. App. 469

473 (2008Y>

[11. MOTION TO DISQUALIFY
A. Legal Standard

Rosen seeks to disqualify ZurichdaAmerican Guarantee’s counsel, Mr.
Marsh and his firm, Swift Curie. Raselaims that because Mr. Marsh was

involved in the drafting of the Settlemehgreement, he necessarily is a witness

> In his Response, Rosen requestedddgavamend the First Amended Complaint
in the event the Court granted Protectivdation to Dismiss. The Court declines
to consider this request. This actionswaed approximately six months ago.
Rosen amended the Complaamce to make changesa@garty’s name. Rosen
also substantively amended the Commlan his Response to the Motion to
Dismiss when he agreed to dismiss a nunalbelaims against Protective. Rosen
has had considerable opportunity to conshdsiclaims in this action and the facts
that he chose to allege to support thelsims. The Coudoes not have any
context for any amendment Rosen may warpropose to address the pleading
deficiencies identified in this Opinicand Order. Thus the Court cannot and
should not give Rosen tlwarte blancheamendment permission he requests
because the Court does not know whatcHfir amendments are contemplated and
the Court cannot evaluate whether theeptal amendments would be appropriate
or timely.
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and thus he and his firm are requiredéodisqualified from representing Zurich
and American Guarantee in this action.

Motions to disqualify opposing counsale disfavored. Bangkok Crafts

Corp. v. Capitolo di San Pietro in Vaticar8¥6 F. Supp. 2d 426, 428 (S.D.N.Y.

2005); Concat LR. Unilever, PLC 350 F. Supp. 2d 796, 814 (N.D. Cal. 2004)

(“Because disqualification is a drastic asere, it is generally disfavored and

should only be imposed when absolutefcessary.”); Jordan v. Philadelphia

Hous. Auth, 337 F. Supp. 2d 666, 678 (E.D. Pa. 2004) (“Disqualification is a
harsh measure, and therefore, motiondisqualify opposing counsel generally are
not favored.” (internal quotations omit)¢d The rationale is that motions to
disqualify are often tactically motivatedeprive a litigant of his right to freely
choose his counsel, cause needless datayare otherwise disruptive to the

litigation process. See, e, §vans v. Artek Sys. Corp/15 F.2d 788, 791 (2d Cir.

1983). “The party bringing the motion to disqualify bears the burden of proving

the grounds for disqualificatich.Herrmann v. GutterGuard, Incl99 F. App’x

745, 752 (11th Cir. 2006) (per curiam).
The Local Rules of the UniteStates District Court for the Northern District
of Georgia require attorneys appearing beibto comply with the court’s specific

rules of practice, the Code of Ressional Responsibility and Standards of
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Conduct contained in the State Bar of Georgia’s Rules and Regulations, and
judicial decisions interpreting these rsil@nd standards. R. 83.1(C), NDGa.;

Bayshore Ford Truck Saldsic. v. Ford Motor Cq.380 F.3d 1331, 1338 (11th

Cir.2004). Rosen argues that disqualtiica of Mr. Marsh and his law firm is
appropriate here pursuant to Georgia Rule of Professional Conduct 3.7
(“Rule 3.7") and 1.7. Rule 3.7 states:

(a) A lawyer shall not act as advocatea trial in which the lawyer is
likely to be a necessary witness except where:

(1) the testimony relates to an uncontested issue,

(2) the testimony relates to the n&and value of legal services
rendered in the case; or

(3) disqualification of the lawyer would work substantial hardship on
the client.

(b) A lawyer may act as advocate itrial in which another lawyer in the
lawyer's firm is likely to be calleds a witness unless precluded from doing
so by Rule 1.7 or Rule 1.9.

B. Rosen Has Not Demonstrated That Mr. Marsh Is A Necessary
Witness

Rosen alleges that disqualification of Mr. Marsh is appropriate under

Rule 3.7 because Mr. Marsh’s involveméanthe negotiation of the Settlement

?® Rosen cites Rule 1.7 for the gengnalposition that when trial counsel is a
material witness to a mattevjthdrawal is also required for the trial counsel’s firm.
Defendants do not dispute this contention.
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Agreement makes him a necagswitness. Rosen pointis Paragraphs 87 through
92 of the Amended Complaint to suppor blaim that Mr. Marsh is a necessary
witness. Rosen alleges that Mr. Marsbpgared the initial draft of the Settlement
Agreement. (Am. Compl. 1 87). Hdleges that Rosen’s attorney, Mr. Bahr
provided a revised draft of the Settlem@greement to Mr. Marsh and “made it
clear that American Guarantee and Zhrcould not use the bad faith action,
including the events that gave rise te thad faith action, to Rosen’s detriment.”
(Id. at 1 88.) He alleges that Mr. Miargrovided a copy of threvised Settlement
Agreement to Zurich and American @antee and informed them that as
consideration of the settlement, Zuricldalmerican Guarantee could not use the
bad faith action against Rosen. (Id. a®9¥91.) Finally, he alleges that Zurich
and American Guarantee understood thegeesentations. (Id. at § 92.) Rosen
argues that Mr. Marsh'’s testimony is necegs$a determine what Mr. Marsh told
American and Zurich and to determmbat Zurich and Ararican Guarantee
understood when they were signing the Settlement Agreement. (Mot. to
Disqualify, p. 10.) Rosen argues that.Mtarsh’s necessity is best evidenced by
Zurich and American Guarantee’s Verifidgcswer, which states that they lack
information to admit or deny Paragrhs 87 through 92 of the Amended

Complaint, and Zurich and Americ&uarantee’s Initial Disclosures which
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identify Kevin Bahr, Rosen’s Counsel thyg the settlement negotiations, as a
material witnes$’

Zurich and American Guarantee contend that disqualification is not required
because Mr. Marsh is not a “necessarytiwss as required by Rule 3.7. They
argue that any information Mr. Marsh ynpossess is equally available through
other sources. Zurich and American Gudee also argue that the information
sought by Rosen is largely protectedthg attorney-client privilege or made
irrelevant by the Settlement Aggment’s merger clause.

Rule 3.7 requires disqualification of attorney if an attorney is a necessary
witness to an action. A lawyer is a “mssary” witness under Rule 3.7 if his or her

testimony is material and unobtainal@isewhere. Clough v. Richel®/4 Ga.

App. 129, 133 (2005) (citing Whl Youth Day v. Famous Artists Merchandising

Exchange866 F. Supp. 1297, 1301-02 (D. Cdl894)). “The party moving for

disqualification of a lawyer under Ruse7 has the burden of showing that the

" Rosen requests leave to file a Raply which contends that Zurich and
American Guarantee Initial Disclossreontain admissions that require
disqualification. These “admissions” atarich and American Guarantee’s listing
of Kevin Bahr and Tim Vieth as individusalith knowledge in this action. Rosen
contends that Bahr’'s and Vieth'scope and knowledge . . .identical to the
subject matter for which Plaintiff seeks to depose Mr. Marsh and obviously the
Zurich Defendants believe this testimaeyelevant.” (Sur-Reply at p. 2
(emphasis in original).) Rosen’s Mot for leave to file a Sur-Reply is
GRANTED and the Court considers Rosen’s argument below.
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lawyer ‘is likely to be a necessary waiss’ by demonstrating that the lawyer’s
testimony is relevant to disputmaterial questions of faand that there is no
other evidence available to prove those fdct at 132 (emphasis added) (citing

Martinez v. Housing Auth. of DeKalb Count®64 Ga. App. 282, 288 (2003);

Chapman Engineers v. Natural Gas Sales 1a6 F. Supp. 949, 957-58 (D. Kan.

1991) (in determining whether a lawyetéstimony is necessary, a court should
considerjnter alia, what issues the testimonylvaddress and whether other
evidence is available to prove the sgmet, because disqualification is not
required if the lawyer’s testimony will bmerely cumulative of other evidence).

Mr. Marsh is not a necessary witne@gso should be disqualified pursuant to
Rule 3.7 because the information tRatsen seeks to obtain from Mr. Marsh
appears to be available from other @®$t Rosen seeks to obtain Mr. Marsh’s
testimony on two principal issues: (1) attdid Mr. Bahr communicate to Mr.
Marsh when he provided the revised Settlement Agreement; and (2) what did Mr.
Marsh advise his clients and what diéyhunderstand whendk agreed to the

Settlement Agreement. Neither issuguiees Mr. Marsh’s direct testimony.
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Mr. Bahr will be able to te#y regarding the first issu€. The Court rejects
Rosen’s contention in his Sur-RephattZzurich and American Guarantee’s
identification of Mr. Bahr as a witnesgstheir Initial Disclosures requires the
disqualification of Mr. Marsh. To the caaty, it demonstrates that there are other
individuals from whom Rosen may obtain thedevant information. Mr. Marsh is
therefore not a “necessary” witneggjarding this first issue.

Representatives from Zurich and Americanarantee will be able to testify
regarding the second isstieTheir knowledge and testimony is more valuable
than Mr. Marsh’s since it is Zuriddnd American Guarantee’s knowledge and

understanding that is at issue in this litigatibrDisqualification of Mr. Marsh and

?8 |n arguing for disqualification, Ren fails to acknowtige that Mr. Bahr,
Rosen’s former counsel, will likely libe only individual who may testify
regarding these communications. It igigh and American Guarantee, and not
Rosen, who are likely to be prejudicedaa®sult of their decision to retain Mr.
Marsh.

9 The Court’s ruling on this issue is lied to whether Mr. Marsh is a necessary
witness. This Order does not considdrether these communications are subject
to the attorney-client privilege or wther the Settlement Agreement’'s merger
clause bars any of Rosen’s claims.

% The Court acknowledges that Zurich and American Guarantee’s Verified
Answers cast doubt on whether they hkewewledge regarding ih second issue.
The Court believes that when discoveryaken, Zurich and American Guarantee
will likely provide relevant iformation regarding thisubject that does not require
Mr. Marsh’s testimony. If Zurich and Aenican Guarantee maintain their position
that they have no knowledge regarding their understanding of the Settlement
Agreement, the Court would considdoaing Rosen to re-file his Motion to
Disqualify Mr. Marsh and his firm.
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his firm is therefore improper since bannot be considered a “necessary” witness
under Rule 3.7. Rosen’s Motido Disqualify is denied:

V. MOTIONTO STAY DISCOVERY AND MOTION FOR
PROTECTIVE ORDER

Protective has also moved to stay disary and for a protective order until
its Motion to Dismiss is decided. Tkourt finds that thesMotions are moot
based upon its ruling in th@pinion and Order.

V. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Protective’s Motion to Dismiss [18] is
GRANTED.

IT ISFURTHER ORDERED that Rosen’s Motion to File Sur-Reply [36]
is GRANTED.

IT ISFURTHER ORDERED that Rosen’s Motion to Disqualify [12] is

DENIED.

31 Should Rosen contend that facts helvanged in such a way that Mr. Marsh
becomes a necessary vafs, he may renew msotion for the Court’s
consideration.
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IT ISFURTHER ORDERED that Protective’s Motion to Stay Discovery

[34]; and Protective’s Motion faProtective Order [56] al@eENIED ASMOOT.

SO ORDERED this 20th day of May, 2010.

LLIAM'S. DUFFEY, UR.
UNITED STATESDISTRICTJUDGE
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