Minnifield v. Johnson & Freedman Il, LLC Doc. 63

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

KIMELYN A. MINNIFIELD,
Plaintiff,

V. CIVIL ACTION FILE
NO. 1:10-CV-9-TWT

JOHNSON & FREEDMAN II, LLC,
et al.,

Defendants.

ORDER

This is an action arising out of a forealos proceeding. It is before the Court
on the Defendants’ Motion for Summanydgment [Doc. 55]. For the reasons set
forth below, the Court GRANTS the Defendants’ Motion for Summary Judgment.

|. Background

On March 25, 2005, the Plaintiff, Kimelyn Minnifield, signed a promissory note
(the “Note”) to Argent Mortgage Company, C (“Argent”) for a refinance loan of
$372,000.00. (Minnifield Aff. 9; Defs.’ Br. in Supp. obefs.” Mot. for Summ. J.,
at Ex. A.) The Note could be transferrbtinnifield would be in default if she did not
timely make her full monthly payment, atige Note holder coulcequire her to pay

immediately the full amount of principal andenest owed if she defaulted. (Defs.’
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Br. in Supp. of Defs.” Mot. for Summ. &t Ex. A.) Minnifield also signed a security
deed (“Security Deed”) to Argent to seeuepayment of the Note. (Defs.’ Br. in
Supp. of Defs.” Mot. for Summ. J., at B2.) Minnifield convged to Argent and its
successors and assigns, with power of, sdleto her property at 260 Legends Trace,
McDonough, Georgia (th&Property”). (Id) Argent could sell the Property if
Minnifield did not cure a default on her Note payments.) (Id.

Ameriquest Mortgage (“Ameriguest”which the Defendants claim is an
affiliate of Argent, allegedisold a group of mortgagedos to Park Place Securities.
Park Place Securities assigned the mortgaayesland “any security interest therein,”
which included the Plaintiff's loan, to We Fargo on May 12005, as part of a
pooling and servicing agreement (“PSA(PSA, at 76, 273-89.) The PSA states that
the seller was not required to recordaasignment unless certain events occurred,
which included “foreclosure relating toeiMortgagor under theelated Mortgage,”
for “administrative convenience and facititan of servicing ad to reduce costs.”
(PSA, at 77-78.) Minnifield’s loan servicelomEq Servicing seftiter letters in July
2005, October 2005, adarch 2006 stating that she sven default and identifying
Wells Fargo as her creditor. (Defs.’ Br.Sapp. of Defs.” Mot. for Summ. J., at EX.
E-G.) In September 2005, the Defendant, Johnson & Freedman, sent Minnifield a

letter stating that it represented Wellsgéaand enclosed a notice of foreclosure sale
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on behalf of Wells Fargo._(lét Ex. J.) Johnson & Freman sent a similar letter in
January 2007._(lcat Ex. K.) Minnifield did not dispute the assertions made in these
letters. (Minnifield Dep. aB2-33, 36-37, 39, 45, 59, 61.)

In the summer of 2009, Johnson & Freedman initiated non-judicial foreclosure
proceedings. In July 2009, the Defendaetst correspondence to Minnifield stating
that a foreclosure sale of the Propertgweheduled for Septdrar 1, 2009, on behalf
of Wells Fargo. In a July 31, 2009 email to Johnson & Freedvianifield for the
first time disputed that Wells Fargo was hezditor. (Defs.’ Br. in Supp. of Defs.’
Mot. for Summ. J., at Ex. M.) On the ming of September 1, 2009, Minnifield filed
a Chapter 13 bankruptcy petition, which calidee foreclosure sale to be canceled.
(Minnifield Dep. at 87.) On Septemb®&4, 2009, Johnson & Freedman recorded an
assignment of the Security Deed fromgAnt to Wells Fargo (the “Assignment”).
(Defs.” Br. in Supp. of DefsMot. for Summ. J., aEx. N.) The Assignment was
dated August 28, 2009, and stated thagftsctive date was May 29, 2009. jid.

The Plaintiff filed this lawsuit on Noveber 24, 2009, in the Superior Court of
DeKalb County, Georgia alleging thatettbefendants violated various laws by
misrepresenting the holder of the secunitierest in her property. The Defendants
removed the lawsuit to this Court on Janu&rg2010 [Doc. 1]. The Plaintiff filed the

Amended Complaint on Febmyad, 2010 [Doc. 4]. The Amended Complaint brings
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claims for violations of the Fair Debt Collection Practices Act, 15 U.S.C. 8 1692 et
seq (“FDCPA™); fraud; and violations of the Georgia Racketeer Influenced and
Corrupt Organizations Act, O.C.G.A. § 16-14-Iset]

The Defendants, Johnson & FreedmadrC and Johnson & Freedman I, LLC,
filed a Motion to Dismiss the Amended @plaint on March 1®010 [Doc. 14]. This
Court granted the Defendants’ Motion@ismiss [Doc. 22]. The Court found that
Georgia law permitted Wells Fgo and Argent to give the Assignment contract a
retroactive effective date [[[d. The Eleventh Circuit helthat the retroactive date was
not effective against third parties to theegment, i.e., the Plaiff [Doc. 34]. The
Eleventh Circuit vacated the Court’s dissal of the Plaintiff’'s 81692f and emotional
distress claims [Id.. The Defendants now seek dissal of these claims pursuant to
this Motion for Summary Judgment [Doc. 55].

[I. Motion for Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the paes show that no genuine igsaf material fact exists
and that the movant is entitled to judgmenaamsatter of law. FedR. Civ. P. 56(c).
The court should view the evidence and arfgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398.U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show
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the absence of a genuine issue of matéact. Celotex Corp. v. Catre#t77 U.S.

317, 323-24 (1986). The burden thentshib the nonmovant, who must go beyond
the pleadings and present affirmative eviden@ow that a genuine issue of material

fact does exist. _Anderson v. Liberty Lobby, In€77 U.S. 242, 257 (1986).

[ll. Discussion
The Defendants argue that the Plainétfks standing to challenge the validity

of the assignment of the Note and Secubiged to Wells Fgo. In_ Woodberry v.

Bank of America, N.A.No. 1:11-CV-3637-TWT, 2012 WL 113658 (N.D. Ga. Jan.

12, 2012), and Rosenhaft v. BAC Home Loans Servicing Nd? 1:11-CV-2519-

TWT, 2012 WL 484842 (N.D. Ga. Feb4, 2012), this Court held that an obligor does
not have standing to challentie validity of the assignment of a security deed. The

Woodberrycourt cited_Haldi v. Ridmont Nephrology Asso¢283 Ga. App. 321

(2007), for this proposition. In Halda patient sought to enjoin the enforcement of

an employment contract between his doctor and a hospital. The employment contract
included a non-compete provision that plotad the doctor from seeing the patient

or practicing her medical specialties within a certain geographical areat 322.

The Haldicourt held that the patient lacksthnding to challenge the employment
contract because the patient was not aypgarthe contract, and the patient did not

have standing as a third-palteneficiary of the contrastnce nothing in the contract
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indicated that it was intendedrfthe patient’s benefit. _Idciting Breus v. McGriff

202 Ga. App. 216 (1991).

In McFarland v. BAC Home Loans Servicing, ,lIRo. 1:11-CV-4061-RWS,

2012 WL 2205566 (N.D. Ga. June 14, 2012), tmertconcluded that “as a stranger

to the Assignment contract, Plaintiff lackanding to challengd,]” and cited Breus

V. McGiriff, 202 Ga. App. 216 (1991). McFarlgra®12 WL 2205566, at *3. In Breus

the assignee of a note brought suit agatnstdefaulting obligors. The obligors
executed the note guarantees in favorlmdiak, which had then assigned its rights in

the note to the plaintiff assige. On appeal, the oblig@sught to challenge the trial
court’s grant of summary judgment in favor of the plaintiff assignee, arguing that a
guestion of fact remained as to whetheraesignment of the reoto the assignee was
supported by adequate consideration. The appellate court declined to consider the
merits of this argument, stating that the obligors were “strangers to the assignment
contract between [the assignee] and faek] and thus have standing to challenge

its validity.” Breus 202 Ga. App. at 216. Unlike the court_in Woodbeand

McFarland the court in Sutton v. Bank of America, N.Alo. 1:11-CV-3765-CAP,

2012 U.S. Dist. LEXIS 90240 (N.D. Ga. Apr. Z@)12), declined to extend the logic

of Haldiand Breuso an obligor’s standing to chenge the validity of the assignment

of a security deed.
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The Court need not revisit whnetr or not the logic of Haldind_Breuextends

to eliminate standing to challenge the vijiaf security deedssignments because
the Plaintiff does not challenge whethex BSA Assignment was valid. The Plaintiff
argues that she entered into a loareagrent with Argent, for which she signed an
assignable promissory note and securégd! and that another entity (Ameriquest)
may have assigned the Note and Securggdwithout any record of having received

it from Argent. The opinion of the Court 8ppeals, without explicitly addressing
the standing issue, at least implicitly h#ldt she has standing to make the argument.
It is certainly true that the Plaintiffdaim is fundamentallgifferent from one by a
plaintiff who, faced with agcord of the assignment and assignor’s consent to transfer,
argues that the assignment was invalid unfte example, the terms of a pooling
agreement. If the Plaintiff did not y& standing to challenge whether the PSA
Assignment took place, debtors with assignable security deeds would be in the
perilous position of being unable to challe the assertion of any entity claiming to

hold the security deed, and cdulace multiple claims.__Accordivonia Props.

Holdings, LLC v. 12840-12976 Farmington Road Holdings, | B9 Fed. Appx. 97,

102 (6th Cir. 2010) (“Without a genuineagh that Farmington is not the rightful
owner of the loan and that Livonia migherefore be subject to double liability on its

debt, Livonia cannot credibly claim to have standing to challenge the First
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Assignment.”). The Plaintiff has standing to make the argument presented here.

That leads to the merits of helaim under 15 U.S.C. § 1692f(6)(A) which
states that a debt collector may notakfe] or threaten[] to take any nonjudicial
action to effect dispossession or disablenoéptoperty if there is no present right to
possession of the property claimed as collateral through an enforceable security
interest.” Johnson & Freedman initiated nonjudicial foreclosure proceedings on
behalf of Wells Fargo against the Plaintiffisoperty in June 2009. The Plaintiff does
not dispute that she was in default oé flban, giving the holder of the Note and
Security Deed the right to possession efftoperty. The question before the Court
Is whether Wells Fargo owned the Narad Security Deed in June 2009, and
therefore, whether Johnson & Freedman, asatient of Wells Fargo, had a present
right to possession of the Property via afosreable security interest in June 20009.

In its Motion to Dismiss Order, this Court held that the Assignment of the
Security Deed from Argent to Wells [garevidenced a present right to possession of
Johnson & Freedman as Wells Fargo’s agsraf June 2009 [Doc. 22]. The Security
Deed was recorded on September 14, 28a@@d August 28, 2008nd stated that its
effective date was May 29, 2009. (Defs.’ Br Supp. of Defs.” Mot. for Summ. J.,
at Ex. N.) This Court found that the etive date of the contract was May 29, 2009

[Doc. 22]. The Eleventh Ciuit vacated this portion @he Court’s Order, reasoning
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that “[a]lthough Georgia law allows contrattshave retroactive effect between the
parties to the contract, the retroactive dateot effective against third parties to the

agreement [Doc. 34, citing Outdoor Systems, Inc. v. W64d8 S.E.2d 414, 417 (Ga.

Ct. App. 2000)]. The Assignment tledore does not evidence that Johnson &
Freedman had a present right to possessitired?roperty via aenforceable security
interest in June 20009.

In its Motion for Summary Judgment, Johnson & Freedman claims that Wells
Fargo had a right to possession of the Prgpaatan enforceable security interest as
of May 1, 2005. Johnson & Freedman wlaithat Wells Fargo had acquired the
Plaintiff's Note and Security Deed a@art of a pooling and servicing agreement
(“PSA”). The PSA submitted as evidenmg the Defendants identifies Park Place
Securities as the Depositor, HomEQ Servicing as the Master Servicer, Ameriquest
Mortgage Company as thellge, Deutsche Bank as tiiistodian of the records and
Wells Fargo as Trustee. (PSA, at 273; Pl.’siBOpp’n to Defs.” Mot. for Summ. J.,
at 9-10.) The Defendants have submitted a sworn declaration that Wells Fargo was
the owner of the Plaintiff's loan as of Ma, 2005, pursuant to the terms of the PSA.
This sworn declaration and the PSA were not part of the record considered by the
Court of Appeals. Georgia law does najuie an express written assignment of a

security interest. _Se®.C.G.A. 8§ 44-14-64(b). In response, the Plaintiff has
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submitted no evidence that Wells Fargo wasthe owner of her Note and Security
Deed at the time that the Defendants sentheeforeclosure notice. Therefore, the
Defendants are entitled to summary judgtmemthe Plaintiff's remaining FDCPA
claim.
IV. Conclusion
For the reasons set forth above, th@i@ GRANTS the Defendants’ Motion for
Summary Judgment [Doc. 55].

SO ORDERED, this 7 day of November, 2012.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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