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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

STEVEN LEON, exrel
DENISE LEON,

Plaintiff,
: CIVIL ACTION FILE NO.
V. : 1:10-CV-00041-AJB

MICHAEL J. ASTRUE,
Commissioner of Social Security,

Defendant.

ORDER AND OPINION*

Plaintiff DeniseLeon (“Plaintiff")? brought this action pursuant to sections

A4

205(g) and 1631(c)(3) of the Social SeguAct, 42 U.S.C. 88 405(g), 1383(c)(3), tc

obtain judicial review of the final decws of the Commissioner of the Social Security

Administration (“the Commissioner”) denyingrtagplication for Disability Insurance

Benefits (“DIB”) and Supplemental Securltycome Benefits (“SSI”) under the Socig

! The parties have consented to the exercise of jurisdiction by |t

undersigned pursuant to 2BS.C. § 636(c) anddb. R.Civ. P. 73. BeeDkt. Entry
dated 02/02/2010]. Therefore, this Order constitutes a final Order of the Court.

2 The Court recently granted a motiorstdbstitute Steven Leon for Denis

Leon as Plaintiff in this case. [Doc. 25h.this Order and Opinion, however, the Court
will refer to Ms. Leon as Plaintiff.
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Security Act (“the Act”)?® For the reasons stated below, the undersiBfadERSES

the final decision of the Commissio&ddD REMANDS the case to the Commissione

for further proceedings consistent with this opinion.
l. PROCEDURAL HISTORY

Plaintiff filed applications for DB and SSI on January 16, 2007, allegir
disability commencing on May 28, 200fRecord (hereinafter “R”) 1kee alsd&r26]?

Plaintiff's applications were denieditially and on reconsiderationS¢eR62, 66, 78,

3 Title Il of the Social Security Act prvides for federal disability insurance

benefits. 42 U.S.C. § 40&t seq Title XVI of the Social Security Act,
42 U.S.C. § 138let seq, provides for supplemental seityincome benefits for the
disabled. Title XVI claims are not tied the attainment of a particular period o

insurance disability.Baxter v. Schweikeb38 F. Supp. 343, 350 (N.D. Ga. 1982).

The relevant law and regti@ns governing the determination of disability under
claim for DIB are nearly idntical to those governing the determination under a cla
for SSI. Wind v. Barnhart 133 Fed. Appx684, 690 n.4 (1% Cir. 2005) (citing
McDaniel v. Bowen 800 F.2d 1026, 1031 n.4 (11 Cir. 1986)).
Under 42 U.S.C. 8§ 1383(c)(3), the judigmbvisions of 42 U.S.C. § 405(g) are fully
applicable to claims for SSIn general, the legal starrda to be applied are the sam
regardless of whether a claimant seeks DodBsstablish a “period of disability,” or tg
recover SSI. However, diffemestatutes and regulations apply to each type of clal
Therefore, to the extent thidte Court cites to SSI cassfatutes, or regulations, they
are equally applicable to Plaintiff's DIB claims.

4

Court relies on the Administrative Law Judgefsnion. Apart from that opinion, there
Is some indication that the applicatiomsere completed in daary 2007, [R26, 163],
while the application summaries indicatattlthe applications were completed o
February 6, 2007, [R134, 139].

The Court is unable to find these &pations in the case record, so the

=

g

AlMm

~

im.

<




82]. Plaintiff then requested a hearingdve an Administrative Law Judge (“ALJ").
[R86]. An evidentiary hearing was hedd June 25, 2009. [R2501, 106]. The ALJ
issued a decision on July 17, 2009, denywiaintiff's application on the ground that
she had not been under a “disability” at anyettimrough the date of the decision. [R8,
11-22]. Plaintiff sought review by the Appeals Council, and the Appeals Council
denied Plaintiff's request for review @ctober 23, 2009, making the ALJ’s decision
the final decision of the Commissioner. [R1].

Plaintiff then moved to proce&udforma pauperign this Court on December 22
2009, which was subsequentiyanted, permitting Plaintiff to seek review of the
Commissioner’s decisior.eon v. Michael J. Astru€ommissioner of Social Security
Civil Action File No. 1:10-cv-0041.9eeDoc. 2]. The answena transcript were filed
on April 1, 2010, $eeDocs. 7-8], and the Court heard oral argumeséezPoc. 15].
The matter is now before the Court upon the administrative record, the parties’
pleadings, the parties’ briefs, and thetiga’ oral arguments, and is accordingly ripe

for review pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3).
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.  STATEMENT OF FACTS
A. Factual Background
Plaintiff was born on MarcR0, 1959. [R27]. Atthe time of the hearing before

the ALJ, she was fifty yeardd. [R27]. Plaintiff hadeceived her GED, and she lived

with her mother, who was seventy-one attime of the hearing. [R28]. Plaintiff died

on December 28, 2009. [Doc. 16 at 1].
B. Medical Records [R243-566]
From 1999-2001, Plaintiff was treatedtla¢ Brooklyn Mental Health Service

(“BMHS”) for stress-related issues, astle was diagnosed with major depressign.

[R243-61]. On November 29, 2004, Jeanethpd’h.D., of BMHS noted that Plaintiff

(D
—_

“was recently suspended because [ofyaabal altercation between her and hg
supervisor. She works in axtremely stressful situation (911). In addition to strgss
on the job she has ongoing chronic healthceoms[.]” [R263]. Dr. Perry noted both

health- and job-related stressors and diagnBtedtiff with major depression. [R253]]




In August 2006, Plaintiff tested positive for herpes type PR272]. In
December 2006, Plaintiff was seen at @abb County Community Services Boar(
(“CCCSB”), where a “licensed assessor” ndtet Plaintiff reported isolation, feelingg
of worthlessness, racing thoughts, andragyyspells. [R323, 342]. Plaintiff reported
being very angry at the man who infectedwugh herpes; she stated she felt like going
to his house and hurting him but that she het done so because she knew her mother
needed her. [R323, 342].

In February 2007, Plaintiff was seen by Brenda Wilson, M.D., at CCCSB.
[R337, 343]. Dr. Wilson indicated that Ri#if felt depressedanxious, overwhelmed,
and tired, that Plaintiff was dealing with tless of her sister and father as well as the

events at the World Trade Center, and FHaintiff had a lack of energy and poor slee

=

[R337, 343]. Dr. Wilson’s diagnostic im@son was bipolar disorder. [R337, 343].

At another February 2007 appointment, withyce Shurling, R.N., Plaintiff reported

> Herpes simplex virus type 2 usually results in sores on the buttocks, penis,
vagina, or cervix. See American Academy of Dermatology, Herpes Simplex,
http://www.aad.org/public/publications/pamphlets/viral_herpes_simplex.html (last
visited 03/22/11).
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that her Seroguklwas not working well, that shiead vivid dreams that gave hefr

anxiety attacks, and that her mind would not be quiet. [R336].
On April 24, 2007, Abraham Oyewo, M.D., completed a Social Secu
Administration case analysis form, in whicé briefly reviewed Plaintiff's abdominal

pain, gynecological problems, and herpes ineait. [R287]. He ated that there was

rity

no evidence of severe physical impairments that would prevent Plaintiff from

participating in work-riated activities. [R287].

On May 22, 2007, David Rush, Ph.Donclucted a psychological evaluation of

Plaintiff on behalf of the ste agency. [R288-91]. Dr. Rush noted that Plaintiff h

high blood pressure, did not have a @igncare physician, was uninsured, was not

managing her herpes becauseabuld not afford medicatiohad asthma and an ulcef
and suffered from “ruminations and petsig worrying” that exacerbated both he
herpes and ulcer. [R288]. Dr. Rush alsotethat Plaintiff was seen by a psychiatri
in 2004 who diagnosed her with bipolasalider. [R289]. At the time of her

evaluation by Dr. Rush, Plaintiff's medications were 300mg Seroquel bid, }

6 Seroquel (quetiapine) is used tedt the symptoms of schizophrenia

mania, and depression. See MedlinePlus, Quetiapine,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a698019.html (last visited
03/10/11).

ad
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Buspirone gd,and 25 mg “Limictal” qd. [R289]. She reported feeling “numb, bu
calmer with the medications.” [R289]. [Rush also noted Plaintiff's employmen
history and her current daily activities:

Ms. Leon has been unemployed since May 2006. She left her job as a
dispatcher at Peachtree @arSecurity after eiglmonth[s] to care for her
ailing mother. She did note that she often became irritated by her
coworkers and often became engagedrguments. Prior to working
security, she worked as a scheddgrAtlanta Southeast Airlines from
August 2005 to September 2005. She quit her job because she was
reportedly having difiulty catching on andnderstanding her duties.
Prior to working at the airline, stveorked for a few months in sales for
MCI before she was laid off. Be®morking for MCI she worked as a

911 police dispatcher for the city New York for 12 years. She denied
difficulties on the job, but noted thidtvas very stressful and she wanted

a change.

On a typical day, Ms. Leon generaléys on the coutand watches T.V.
She used to attend and enjoy chutalt, has lost interest. She currently
drives, cooks, cleans, and managedihances. She currently lives with
her mother whom she depends on financially.

! Buspirone is used to treat anxietgatiders or in the short-term treatme

of symptoms of anxiety. MedlinePlus, Buspirone,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a688005.html (last visiteq
03/22/11).

8 Non-extended-release Lamictal (lamgine) tablets are used to treg

seizures in people who haeeilepsy and are also used to increase the time betw
episodes of depression, mania, and o#imormal moods in patients with bipola
disorder. See MedlinePlus, Lamotrigine,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a695007.html (last visited
03/22/11).
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[R289].

Regarding Plaintiff's mental status, Dr.$tunoted that Plaintiff denied suicida
ideation but occasionally fantasized ablowtting previous lovers. [R289]. He note
that Plaintiff was alert and oriented, haffect was calm, her short-term memory
concentration, and attention were intaabhd she described menood as “numb.”
[R290]. Plaintiff reported difficulty falhg and staying asleep, and she report
experiencing symptoms of depression, fatigeelings of worthlessness and guilt, an
crying spells within the previous two months,well as intense feelings of restlessne

irritability, and persistent worrying. [R290]Plaintiff stated that she was alway

feeling restless and worrying about heygdsatric and health problems. [R290].

Dr. Rush diagnosed Plaintiff with bipoldisorder and generalized anxiety disordg
[R290]. In his summary, Dr. Rush reported among other things that Plaintiff

experiencing a depressive episode agohptoms of anhedonia, depressed moq

disturbed sleep and appetite, fatigue, antirfge of worthlessness and guilt. [R290].

He also noted: (1) she appedrable to understand, remieer, and carry out detaileg

instructions; (2) psychologically, she waslikto function in a low-stress, minimally

demanding setting; (3) she was currently kiel adhere to a work-like schedule and

meet production norms; (4) she was likely to have poor interactions with emplo}
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coworkers, and public, given that she hadifnequent arguments and fights with othefs
in the past; (5) she was prone to unipifeid angry emotional outbursts that might
alienate all other partiesmivolved; and (6) she was capable of managing funds
independently, if awarded. [R290-91].

On May 29, 2007, Celine Payne-GdM.D., completed a psychiatric review
technique form (“PRTF”). [R294-307]. 8moted that Plaintiff was bipolar, that
Plaintiff suffered from anxiety, and thataitiff had mild functional limitations with
respect to activities of daily living, maimténg social functioning, and maintaining

concentration, persistence, or pace. [R297, 299, 304].

At a June 2007 CCCSB appointment, Plaintiff reported that she was stressed

burnt out, and overwhelmed, that sheswafraid | could hur someone/explode if
someone pushes my buttons the right way,"taatishe was afraid of herself. [R331].
At an August 2007 CCCSB appointmente ttneatment notes indicated that
Plaintiff's mood was “ok,” her motivatioahergy was decreased, her sleep and appetite
had improved, and her thoughbpess was organized. [R329].
In October 2007, Melody 3ell, A.P.R.N. (advanced actice registered nurse)

saw Plaintiff at CCCSB. [R387]. Plaifits Seroquel was increased to 400mg twige
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per day and her BuSpar (buspie) was substituted for Remetdar her persistent
anxiety, depression, and insomnifR387, 432]. Notes from a November 2007
appointment with Ms. Sewell noted no improvement in mood and that Plaiptiff
“continues to present with@essured, explosive, racingjxed bipolar presentation
even on higher dose of Seroquel XR 800mg QPM. Will transition to Zy{Sraxd
assess response.” [R431].

On November 15, 2007, Jeffrey Vidieh.D., completed a PRTF. [R369-82].
He indicate that Plaintiff's bipolar disordand anxiety disorder were “in remission w/

OP tx and meds,” that Plaintiff had a milohctional limitation withrespect to activities

O

of daily living, and that Plaintiff had oderate functional limitations with respect t
maintaining social functioning and mainta@ig concentration, persistence, or pace.

[R372, 374, 379]. Dr. Vidic wrote that Plaintiff was currently taking Buspar, Seroquel,

9 Remeron (mirtazapine) is an anti-deggant. MedlinePlus, Mirtazaping,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a697009.html (last visited
03/22/11).

10 Zyprexa (olanzapine) is an amsychotic that is used to treat
schizophrenia and bipolar discd MedlinePlus, Olanzapine
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a601213.html (last visited
03/22/11).

10
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and Depakoté’ [R381]. He noted that “Dr. Rusihdicates that claimant can perforn

simple unskilled work, this opinion is castent with the recent MSE [mental status

exam, presumably referring to AugustZD07], and is given great weight.” [R381].

He further noted that Plaintiff's allegation®re partially credible “in that [s]he doe{
have a Bipolar Disorder and GAD [genezali anxiety disorder], but the allege
severity of functional limitations by henental disorders are not supported by tl
evidence in file.” [R381].

Dr. Vidic also completed a mentaksidual functional capacity (“RFC”)
assessment on November 15, 2007. [R383L. He noted that Plaintiff was

moderately limited in the ability to: (1) und¢éand and remember detailed instruction

(2) carry out detailed instructions; (3) miiim attention and concentration for extende

periods; (4) work in coordination with orgximity to others without being distracteq
by them; (5) interact appropriately withe general publicand (6) get along with
coworkers or peers without distracting thenexhibiting behavioral extremes. [R383

84]. He concluded by noting the followingrirst, “Claimant can follow rules and

1 Depakote (valproic acid) is useddertain types of seizures, as well &

mania in people with bipolar disorder. MedlinePlus, Valproic Ac
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a682412.html (last visited
03/22/11).
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remember simple 1 or 2 step instructinfiR385]. Second;Claimant can attend to

simple, repetitive tasks for 2 hour blockgiafe, 40 hours per week without significarn

interference from psychiatric symptom<£laimant can make simple work-related

decisions and respond to minor changesank routine with minimal supervision.”

[R385]. Third, “Claimant should not workithi the public or in close coordination with

—t

others. Claimant can work in the peaese of others and accept supervision and

feedback regarding job performance.” 3g%]. Fourth, “Claimant can make simpl

plans, set simple goals, and avoid commvorkplace hazards. Claimant can use publi

transportation. Claimant can maintaippropriate appearance and hygiene.” [R38p].

Notes from a January 2008 visit wittah Taylor, A.P.R.N., at CCCSB indicate

that Plaintiff's medication response wasimal, that her Seroquel and Zyprexa were
discontinued “as not effective for mood/sl¢eand that the diagnostic impression was

that Plaintiff was bipolar and had post-tnaatic stress disorder (“PTSD”). [R430]. In

February 2008, Plaintiff's trazodofiavas discontinued. [R427].
Notes from a March 2008 CCCSB visit with Charlotte Ingram, A.P.R.

indicated that Plaintiff experienced tactiallucinations, was worried, had fitful slee

12 Trazodone is a serotonin modwatised to depressiofeeViedlinePlus,
Trazodone, http://www.nlm.nih.gov/medlineplus/druginfo/meds/a681038.html (
visited 03/10/11).
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(with “frequent awakening due to vivid dreai@bout dead family members”), and ha
a subdued mood, yet Plaintiff was coher¢R#29]. Ms. Ingram wrote “poor efficacy”

for Plaintiff's medication response, thoughialiff reported doinga little better” once

she started taking her medications agaid started watching what she ate. [R429].

Ms. Ingram noted that Plaintiff’'s bipolarsdirder was in remission and that Plaintiff

reported having PTSD since the eventSeptember 11, 2001, when she worked as
emergency rescue dispatcher. [R429himRiff's medications were Depakote 500m

and Seroquel 200mg. [R429].

©Q

d

an

There were no significant changes for the April 2008 and July 2008 CCCSB

visits. [R425-26, 428].

On April 14, 2008, William Battles, M.D., of Cobb Mental Health Center

(“CMHC") completed an RFC assessmerifR417-18]. Dr. Battles reported that

Plaintiff had a mild degree of impairment in her ability to relate and resppnd

appropriately to people, amdnoderate degree of impairmevith respect to her daily

activities, deterioration in personal habits, constriction of interests, and her abil

understand, carry out, and remember ridtons and respond appropriately to

supervision. [R417]. Further, Plaintifftha “marked” impairment (i.e., an impairmen

that seriously affected her ability tarfction and that resulted in unsatisfacto
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performance) with respect to her ability moaintain attention and concentration

function independently to complete taskespond to customary work pressurg
demonstrate reliability, maintapersistence and pac&daperform simple, complex,
repetitive, and varied taskfR417-18]. Dr. Battles indicatl that the estimated onse
date for these degrees of impairmewas December 5, 2006[R418]. Finally,
Dr. Battles indicated that the side effects of psychotropic medications did not fu
diminish Plaintiff’'s functional capacity. [R418].

In September 2008, Plaintiff was diagnosed with HIV. [R485, 491].

At a December 2008 visit with Ann Pg|eM.D., of CMHC, the notes indicated
Plaintiff's trazodone made heauseous and gave herrdiea, and she was advised {

take it with food instead of on an empty stomach. [R424].

In January 2009, Dr. Paley completed®&C assessment. [R420-21]. Dr. Palg
reported that Plaintiff had a mild degreempairment with respect to a constriction

of interests, had a moderatsstriction of daily activitie, and had a moderate degree

of impairment with respect to her persohabits and her abilitio relate and respond
appropriately to people, & out and remember insttions, function independently]
to complete tasks, demonstrate reliabjland perform simplegpetitive, and varied

tasks. [R420-21]. FurthePlaintiff had a marked impairent with respect to her

14

S,

—+

rther

0

v

y




AO 72A
(Rev.8/8
2)

ability to maintain attention and conceitita, respond appropriately to supervisior
respond to customary work pressures, perfmmplex tasks, andaintain persistence

and pace. [R420-21]. Like Dr. Battles,.[raley indicated that the estimated ons

date for these degrees of impairments asember 5, 2006, and that the side effe¢

of psychotropic medications did not further diminish Plaintiff’'s functional capac
[R421].

For a February 16, 2009, visit to an HiNhic, the notes of Jennifer Smith, R.N.
A.P.R.N., indicated that Plaintiff reportedithg very fatigued hthe time and having
body pains/aches. [R485]. Notes from Ma20b9 visit indicated that Plaintiff had ar

undetectable viral load. [R483].

On February 17, 2009, Valerie WaltersALP.C. (licensed associate professional

counselor), of the Cobb County Health Department completed an RFC assesg
[R565-66]. She indicated for Plaintiff ailchdegree of impairment with respect t
Plaintiff's ability to relate and respond appriately to people, demonstrate reliability
and perform simple or repetitive tasks. [R565-66]. She also indicated a mod
degree of impairment with respect to theniegbn of daily activities, the deterioration
in Plaintiff's personal habits, and Plaffis ability to understand, carry out, anc

remember instructions, maintain attentasmd concentration, spond appropriately to
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supervision, function independently tongplete tasks, performomplex or varied

tasks, and maintain persiste and pace. [R565-66]. Huet, she indicated a marked

degree of impairment with respect toamstriction of interests and Plaintiff's ability

to respond to customary work pressurg¥s65-66]. Ms. Walters estimated the onsgt

date for these degrees of impairmenbéodDecember 2006, and she indicated that t

side effects from psychotropic medicatidngther diminished Plaintiff's functional
capacity. [R566]. With respect to siddéeets, Ms. Walters noted that the Seroqu
caused Plaintiff dry mouth, sedationpdsiness, dizzinesgyeakness, sluggishness
and an upset stomach, while the Depakote caused Plaintiff abnormal thin
constipation, depression, diarrhea, eorwi changeability, headache, “incoordination
insomnia, memory loss, and weakness. [R566].

At a March 4, 2009, CCCSB git, Plaintiff continued to talk about how sh
“went through PTSD” following September 12001. [R423]. She reported anxiety
stress, and lack of sleep. [R423]. Plaintiff's Seroquel was increased to 30

[R423].
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On March 17, 2009, Plaintiff was evalted at Family Behavioral Health
apparently by Angel®awson, M.D. [R541-44F Plaintiff complained of anxiety
attacks, vivid dreams, difficulty staying@sp, poor concentration, difficulty focusing
racing thoughts, being very hyper at sotimes but with low energy at others
excessive worry, mood swingand being short-fused, among other things. [R54
The notes also indicadl that Plaintiff spoke in the third-person sometimes, and f{
Plaintiff continued to have anxiety attadk September and around patriotic holiday

[R541]. Plaintiff was diagnosed with bipwoldisorder, generalized anxiety disorde

and panic disorder without agoraphobia54R]. Dr. Dawson indicated that Plaintift

had a moderate level of impairment withspect to activities of daily living, socia
functioning, concentration, and adapwati [R544]. Plaintiff was prescribedg

klonopin}* Seroquel, trazodone, and what appears to be Depakote. [R544].

13 While the five pages citegppear to be part ofélsame set of documents

they are not obviously so. Further, th@@avith Dr. Dawson’s signature contain

handwriting with prescriptions written in ciws, while the other pages contain writing

in print. [R541-44].

14 Klonopin (clonazepam) is a benzodiazepma is used to control certain
types of seizures and telieve panic attacks.See MedlinePlus, Clonazepam,
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a682279.html (last visited
03/10/11).
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At a follow-up appointment at FamiBehavioral Health on March 31, 2009, the
notes indicated that Plaintiff stated shas always tired and had low energy but that
the anxiety was better (though it was still present). [R534]. Plaintiff’'s medicatlons

included klonopin and Xan&Xx [R534]. At another follav-up, on April 30, 2009, the

—

notes indicated that Plaintiff reported ttte Xanax “took the edge off” her anxiety by
that it was still there, and that PlaintifPS SD was starting to affect her again becayse
Memorial Day was approaching. [R532].

That same day (April 30, 2009), Obawson completed an RFC assessment.
[R525-26]. Dr. Dawson indicated that Plaiihhad a moderate degree of impairment
with respect to the restriction of her dadigtivities, the deteriation in her personal

habits, and her ability to lede and respond apypriately to people, understand, carny

D

out, and remember instructions, respond appately to supervision, demonstrat
reliability, maintain persistence and paag] aerform simple, conlgx, repetitive, and
varied tasks. [R525-26]. Dr. Dawson het indicated that Plaintiff had a marke(

degree of impairment with respect to a constriction of interests and the ability to

15 Xanax (alprazolam) is a benzodiazepine used to treat anxiety disorders an

panic disorder. Medline Plus, Alprazolam],
http://www.nlm.nih.gov/medlineplus/drugfio/meds/a684001.html (last visited
03/22/11).
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respond to customary work pressures. [R52A} times,” Plaintiff also had a marked

degree of impairment with respect to haliplto maintain attention and concentration.

[R525]. Dr. Dawson estimated the onset datethese degrees of impairment to b
December 2006, although she indicated tifirst visit “here” was March 17, 2007

[R526]. She also indicated that the séfiects from psychotropic medications furthe

diminished Plaintiff’'s functional capacitynd commented that Plaintiff “[a]lways feels

drugged, sleepy & tired, she doesn’tsic](perhaps meaning dtieve™)] its from all
meds or from HIV diagnosis.” [R526].

On May 22, 2009, Aica Alvarez-McLeod, M.D., completed fatigue and pa
guestionnaires. [R560-63]. On the fatigue questionnaire, Dr. Alvarez-McL
indicated the following by checking the appriate boxes: (1) Plaintiff suffered from
recurrent or chronic fatigue that was naiossequence of exertion or weight bearir

and that was not resolved by ordinarybest; (2) it was medically reasonable fc

Plaintiff to require supine rest fa minimum of two hours during the daytime;

(3) Plaintiff needed to elevate her legsaoaaily basis; (4) Plaintiff had an underlyin

medical disorder that contributed to recuatrer chronic fatigue (here, Dr. Alvarez;

McLeod noted that Plaintiff was HIV-posigvand suffered from generalized anxief

disorder and PTSD); (5) side effects frprescription medicines were contributing t
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Plaintiff’'s recurrent or chronic fatigue;X®laintiff was psychologically limited in her

ability to work secondary to recurrent ohronic fatigue; (7) Plaintiff experienced

diminished attention, concentration, andfsmory on a persistent basis as a result

recurrent or chronic fatigue; (8) Plaintdikperienced marked or severe difficultie

sustaining daily activities or completingdomary tasks in a timely manner due tp

recurrent or chronic fatigue; (9) Plaintiffthaot been physically capable of performin
a full eight-hour work day (including dentary occupationsyjiven her alleged

recurrent or chronic fatigue; and (10) #i@ve-noted impairments persisted or cou

have been expected to l&mtat least twelve months. [R560-61]. Dr. Alvarez-McLeaqd
indicated that the severity of Plaintiffecurrent or chronic fatigue was moderate, and

that Plaintiff was credible garding the frequency, durati@gverity, and other features

of her alleged fatigue. B61]. On the pain questionna Dr. Alvarez-McLeod noted
moderate pain in the upper back armbidders that occurred daily when doin
housework and that was “probpf}ldegenerative disc / arthritis.” [R562]. Plaintif

had decreased range of motion and stfemgher upper extremities, but she had 1

insurance and so was unablatford radiographic tests. [R562]. Dr. Alvarez-McLead

further indicated that: (1) it was medicalBasonable for Plaintiff to need to lie dow

for a minimum of two hours during the dayting2) Plaintiff needed to elevate her leg

20

of

S

g

(@]

[

LL®]

N




AO 72A
(Rev.8/8
2)

on a daily basis; (3) Plaintiff was p$yaogically limited in her ability to work
secondary to her alleged pain; and (4) Plaintiff had not been physically capal
performing a full eight-hour work day (inading sedentary occupations) since the ons
date, given her allegatisabling pain. [R562].

Notes from a May 28, 2009, visit to Family Behavioral Health indicated t
Plaintiff had been taking ojpbne Xanax because she he&n experiencing increase
fatigue, and that while the nervousness vildtsere, the edge veagone. [R530]. The
notes also indicated that Plaintiff “got through” Memorial Day without havi
flashbacks or auditory hallucinationghaugh she still had racing thoughts. [R530

On June 8, 2009, Ms. Walters (L.A.P.©f the Cobb County Department o
Health completed another REBSsessment. [R478-79]. Skeorted that Plaintiff had
a moderate degree of impairment with respetite deterioration in Plaintiff’'s persona|

habits, a constriction of farests, and Plaintiff's diily to relate and respond

e o

set

ng

o Y W—

appropriately to people, uatstand, carry out, and remember instructions, maintain

attention and concentration, respongpm@priately to supervision, function

independently to complete tasks, demonstrate reliability, and perform simple, comn

repetitive, and varied task$R478-79]. Further, Ms. Walters indicated that Plaintiff

had a marked degree of impairment with exgjpo the restriction of her daily activities
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and her ability to respond to customary work pressures and maintain persistence ar
pace. [R478-79]. Ms. Walters estimateddhset date for these degrees of impairment
to be March 2009, and she indicated ®ide effects from psychotropic medications

further diminished Plaintiff's functionalapacity. [R479]. Inthe comments portion ¢f

174

the evaluation, Ms. Walters wrote that Rtdf reported symptoms such as fatigue,
irritability, anger, depression, forgetfulness, crying spells, psychomotor retardatior), anc
decreased isolation. [R479]. Ms. Waltepned that these symptoms “may be side-
effects from psychotropic medications, dwasve worsened since March 2009.” [R479].

C. Evidentiary Hearing Testimony (R23-57)

At the hearing before the ALJ, the Alasked Plaintiff if she knew the namegs
Battles, Paley, Walters, Dawson, and AbaMcLeod. [R28-31]. Plaintiff did not

recognize the names Battles and Paley, 3t identified Valerie Walters as thg

D

counselor she saw on a week-to-week badigfwshe found helpful, [R33]), identified
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Angela Dawson as the psychiatriste saw from April 2009 to May 2069 and

identified Dr. Alvarez-McLeod as “the doctat the health department of Cobb and

Douglas County that prescribes my medications and they handle my medical

conditions.” [R31].

Regarding chores, Plaintiff testified that she cooked dinner, did laun

dry,

vacuumed, and mopped. [R31]. She stated that her legs got tired on a regular bas

that she felt fatigued during the day, and drattime she exerted tself she had to lay
down for an hour or two to rest her legs amashe would get pafrom the back of her
calf to her ankles. [R31-32]. She reporspeénding about four hours a day off of he
feet. [R32]. Although Plaintiff drove a cgR28], she did not take certain medicatio

if she had to drive because they made her feel too drugged. [R39].

AO 72A
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16 The transcript of the hearing actuahates the year of treatment as 200

not 2009, [R29-30], but this is nobnsistent with the recordsgeR525-26, 532, 534,
541-44]. Further, when Plaintiff testifleéhat Dr. Dawson saw her “from April 2008
. .. until the end of May,” and the ALJ aské Plaintiff meant May “[o]f this year,”
Plaintiff replied, “Of 2008, ye. ...” The hearing, haver, took place in 2009. Thig
suggests that either the transcript is incoroethat the ALJ did not hear Plaintiff wher
she misspoke.

17

stated that she was informed that she coatdee two psychiatrists, and since she w
already seeing one at the Cobb and Douglas County Public Health Departmer
ended her relationship with Dr. Dawson. [R30].
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As for medications, Plaintiff testifieddhshe took three for HIV, one for herpes
two for hypertension, three for bipolar diserdtwo for anxiety, one for her sinuses

and one for her stomach, along with any paedication as needed. [R32]. While the

medication made her anxiety and partiaeks less severe, [R43], she reported that

because of the side effects, she felt drdggyed “very very tired” all day. [R32].

Plaintiff testified that she had difficuligoncentrating, had racing thoughts, ar
sometimes had to write things down to dtagused because shewd forget what she
was doing. [R33, 43]. She stated tBhe had panic attacks on a daily basis, ¢
overwhelmed very easily, and would becomestrated when she could not perforr

something correctly. [R33-34]. She furthelated that she had two “bad” days a we

when she felt very depressed and irritalnid did not want to get out of bed. [R40].

On the other days, it took hsvo hours to wake up, theneshad to sit on her sofa with
her legs up in the reclineefore taking a shower or ahgy other things, and eventually
she would take a two-hour afternoon nap. [R40-41].
After an emergency room visit inugust 2006 for abdominal pain, Plaintif]
stated that she had not been back toeangrgency room since that time. [R34].
Plaintiff also testified that she listddiay 28, 2006, as her disability onset da

because that was the date thla¢ last worked. [R35]. Abat time, her job had beer
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as a security guard / dispatgctat Peachtree Center Mall. [R3he stated that she lef

that job because she felt overwhelmed] hacing thoughts, felt that the depressiq

“had started setting in,” aralso was trying to take care of her ailing mother. [R35

“[B]etween trying to take care of her, vking different shiftsand dealing with my
depressions, it just became too unbearaliieni® to try to function on a day-to-day
basis.” [R35]. She also stated that slaes told that her job performance was beif
affected. [R35-36].

Prior to that position, she worked fofeav months at Atlanta Southeast Airline
as a flight scheduler, and before that sforked at MCI, calling potential customer
to solicit them for phone service. [R36]. eSleft both jobs due to stress. [R36-37
Before that, she worked foritteen years as a 911 dispatcin New York. [R37].

Plaintiff represented that her depresstarted in 1996. [R37]. Asked what wa

different in May 2006, she stated that slieenot think she had the correct medicatic

and that everything seemed to have gottense. [R38]. Plaintiff also noted her

PTSD, which caused flashbacks and auditory hallucinations. [R43].
Regarding social interactions, Plaintiéported that church was the only soci
outlet she had. [R42]. In a work settifjaintiff stated thashe found dealing with

people and their different pensalities irritated her. [R42].
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Next, the ALJ questioned the vocatioeapert (“VE”). [R44-52]. Referring to

Plaintiff’'s previous jobs, the VE testifiddat there is a good deal of stress associal

ted

with a dispatcher position, and that themnd be more than marginal stress associated

with crew scheduling and telemarketipgsitions. [R46]. The ALJ asked the VE

whether there would be any unskilled, gAgvel occupations for an individual of

Plaintiff’'s age, education, and work history (1) who was able to perform work at the

light exertional level (2) thaionsisted of no more than sitaproutine, repetitious tasks

with one- or two-step instructions and (3) that did not require more than occasiona

contact with coworkers or supervisors ahd not require interaction with the publig

to perform the job duties. [R46]. TME responded that one example would be
assembler (6,000 jobs in the regiondaver 200,000 nationallyand another would

be a laundry worker (4,000 jobs in thgia, and over 200,000 nafially). [R46, 48].

The VE testified that the laundry-workaosition would be marginally stressful, while

the assembler position would be more thamgmally stressful “for the most part”
because of the pace. [R48]. The VE tesdithat if the hypothetal worker needed an
unscheduled basis during the workday talben for two hourghat person would not
be able to sustain any work. [R49]. Bi&i's counsel asked what the impact woul

be if Plaintiff's symptoms were such tlelte was unable to maintain persistence a
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pace at a satisfactory level, and the VE rejaiat work at less than a satisfactory levl
would preclude any type of competitive wofR49-50]. The VE further testified that
if a person could not respond to customanyrk pressures at the SVP 2 level, that
would preclude all types of work. [R50]. b&ddition, the VE testified that if the
hypothetical worker was only able to satistaity maintain attention and concentration
for 50% of the time, that would also predé all types of competitive work. [R50]
Finally, the VE testified that if the work&ras reacting inappropriately to coworkers
and supervisors between 1/3 and 2/3 of the timat person would not be able to keep
a job. [R52].
. ALJ'S FINDINGS OF FACT

The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insurgtdtus requirements of the Social
Security Act through December 31, 2010.

2. The claimant has not engaged in substantial gainful activity since
May 28, 2006, the allegemhset date (20 CFR 404.158tseqg.and
416.971et seq).

3. The claimant has the following severe impairments: herpes, HIV,

bipolar disorder, and post-traumatic stress disorder (20 CFR
404.1520(c) and 416.920(c)).
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The claimant does not have an impairment or combination of
impairments that meets or medily equals one of the listed
impairments in 20 CFR Part 408ubpart P, Appendix 1 (20 CFR
404.1525, 404.1526, 416.925 and 416.926).

The claimant has the residuah€tional capacity (RFC) to perform
work that does not require: exeniabove the light level (20 CFR
404.1567(b) and 416.967(b)); or more than simple, routine,
repetitious tasks, with one- or tvabep instructions; or more than
occasional contact with coworkers or supervisors; or any
interaction with the public.

The claimant is unable to perform any past relevant work (20 CFR
404.1565 and 416.965).

The claimant was born on March 20, 1959 and was 47 years old,
which is defined as a younger ingtiual age 18-49, on the alleged
disability onset date. The claimant subsequently changed age
category to closely approachiagvanced age. (20 CFR 404.1563
and 416.963).

The claimant has at least a high school education and is able to
communicate in English (20 CFR 404.1564 and 416.964).

Transferability of job skills is not material to the determination of
disability because using the Medical-Vocational Rules as a
framework supports a finding thatetlclaimant is “not disabled,”
whether or not the claimant hiaansferable job skills (See SSR 82-
41 and 20 CFR Part 404, Subpart P, Appendix 2).
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10. Considering the claimant’s agejucation, work experience, and
residual functional capacity, thereegobs that exist in significant
numbers in the national economy that the claimant can perform
(20 CFR 404.1569, 404.1569416.969, and 416.969a).

11. The claimant has not been under a disability, as defined in the
Social Security Act, from Mag8, 2006 through the date of this
decision (20 CFR 404.1520(g) and 416.920(Qg)).

[R13-21].
With respect to Plaintiff’'s limited abilityo handle stress, the ALJ noted th;

while the state agency consultative gsylogical examiner found Plaintiff able tg

understand, remember, and cary detailed instructions but indicated that she wol

need a low-stress, minimally demanding settihg,ALJ found this consistent with the

adopted RFC, which limited Plaintiff to sihep routine tasks. [R15, 18-19]. The AL,
also noted that Plaiiff was found to be able to adhere to a work-like schedule :
meet production norms. [R18]. Furthére ALJ questioned Plaintiff's testimony
regarding her inability to handétress, noting that: (1) the record did not show that s
was unable to handle the stress of her disgajob prior to her alleged disability onse
date; and (2) Plaintiff's ability to maintaanhome with her ailing mother at the time ¢

her alleged onset dateas not indicative of a person incapable of handling stre
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[R19]. The ALJ also noted &htiff's ability to maintain a driver’s license and her

conservative treatment record, as well as\i’'s testimony that the jobs within the

RFC required only marginal stress. [R19].
Also with respect to Plaintiff’'s menthimitations, the ALJ stated that he woulc
not rely on the “paragraph B” criteria (pre@sably referring to the psychiatric review
technique described in 20 C.F.§8 404.1520a, 416.920a and summarized on
Psychiatric Review Technique Form) asRIFIC assessment becatisey are used to
rate the severity of mental impairmentsstgps 2 and 3 of the five-part sequenti
evaluation process, wherghg mental RFC assessment used at steps 4 and 5 re
a more detailed assessmdn {temizing various functionsontained in paragraph B
of the adult mental disorders listings in 12.00 of the Listing of Impairme
(SSR 96-8p)). [R15-16].

The ALJ also noted Plaintiff's diagnoses of HIV and herpes and her testin

about fatigue and having “tirddgs.” [R16]. Discounting this testimony as lacking

“some substantial corroboration” in treatmeatords, the ALJ stated that: (1) asig
from an emergency visit in August 2006 witem herpes was diagnosed, Plaintiff ha
required no hospitalizations or emergendginentions to address symptoms relats

to any physical impairment; (2) Plaintiff's treatment records concerning her phy;
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impairments were relatively routine and diot establish a level of impairment thg
would preclude work at the light exertidhevel; (3) the state agency non-examining
medical expert found Plaintiff had no sevplgsical impairments; and (4) Plaintiff's
treatment records contained no significantneiee to fatigue, pain, weakness, or the
requirement that Plaintiff need rest or to raise her legs. [R17]. The ALJ similafly
discounted Dr. Alvarez-McLeod’s check-bdarm, stating that the answers werg
conclusory and did not contain citationstteatment records, and that the evidenge
supported a contrary conclusion. [R17].
In addition to discounting Plaintiff's testimony and Dr. Alvarez-McLeod’s form,
the ALJ also discounted the findings of four mental-health providers (Dr. Battles,
Dr. Dawson, Dr. Paley, and Ms. Walteveho had indicated (according to the ALJ)
some marked limitations (mostlglating to concentratiopersistence, and pace) due
to mental health issues. [R15, 18]. eTALJ stated that these were not acceptable
medical sources but that he had carefully considered them anyway because they h:

each seen Plaintiff in their professional cafyadR18]. The ALXoncluded that these

D
n

opinions were not persuasive because thesentially consisted of checked box¢
without any explanation or reference tteatment records, and the ALJ found the

treatment records much mocensistent with his owfindings, which were in turn
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supported by the state agency psycholog@zakrt opinions of record. [R18ee also
R15 (noting that the other records icated no-more-than-moderate limitations)].

IV. STANDARD FOR DETERMINING DISABILITY

An individual is considered disabled fourposes of disability benefits if he i$

unable to “engage in any substang@inful activity by reason of any medically
determinable physical or mental impairmerttich can be expected to result in dea
or which has lasted or can be expecteldsd for a continuous period of not less thé

12 months.” 42 U.S.C. 88 423(d)(1)(A1382c(a)(3)(A). The impairment of

]

th

AN

impairments must result from anatomical, psychological, or physiological abnormalities

which are demonstrable by medically adeepclinical or laboratory diagnostig
techniques, and they mustdifesuch severity that the claimant is not only unable to

previous work but cannot, considering aggcation, and worxperience, engage in

any other kind of substantial gainful vikothat exists in the national economy.

42 U.S.C. 88 423(d)(2)-(3), 1382c(a)(3)(B), (D).

The burden of proof in a Social Securiligability case is divided between th
claimant and the Commissiondrhe claimant bears the primary burden of establish
the existence of a “disability” and theoeé¢ entitlement to disability benefits

See20 C.F.R. 88 404.1512(a), 416.912(a). The Commissioner uses a five
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sequential process to determine whetherdlaimant has met the burden of provin
disability. See20 C.F.R. 88 404.1520(a), 416.920[@9)ughty v. Apfek45 F.3d 1274,
1278 (11 Cir. 2001); Jones v. Apfel190 F.3d 1224, 1228 (%1Cir. 1999).

The claimant must prove at step one that she is not undertaking substantial g
activity. See20 C.F.R. 88 404.1520(a)(9, 416.920(a)(4)(i). At step two, the
claimant must prove that she is sufferfrmgm a severe impairment or combination ¢
impairments that significantly limits heriéity to perform basic work-related activities
See20 C.F.R. 88404.1520(a)(4)(ii), 416.920(a)(4) (A step three, if the impairment
meets one of the listed impairments in Apgi 1 to Subpart P d?art 404 (Listing of

Impairments), the claimant will be considered disabled without consideration of
education and work experience. See 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). At step four, if the claimant is unable to prove the existence
listed impairment, she must prove that tmpairment prevents performance of pa
relevant work.See20 C.F.R. 88 404.1520(a)(4)(iv), 416.9a8\{@)(iv). At step five,

the regulations direct the Commissioneraogider the claimant’s residual functiong

capacity, age, education, and past woqegience to determine whether the claimant

can perform other work beks past relevant work. See 20 C.F.R.

88404.1520(a)(4)(v), 416.920(a)(4)(v). T@mmissioner must produce evidence th
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there is other work available in the matal economy that the claimant has the capagi

to perform. To be considered disable@, tkaimant must prove an inability to perform

the jobs that the Commissioner lisBoughty 245 F.3d at 1278 n.2.

If at any step in the sequence a clainean be found disabled or not disable
the sequential evaluation ceases and further inquiry en&ee 20 C.F.R.
88 404.1520(a)(4), 416.920(a)(4)Despite the shifting of burdens at step five, tl
overall burden rests on the claimant to provat she is unable to engage in ar
substantial gainful activity thaxists in the national economyoughty 245 F.3d
at 1278 n.2Boyd v. Heckler704 F.2d 1207, 1209 (£ LCir. 1983).
V. SCOPE OF JUDICIAL REVIEW

A limited scope of judicial naew applies to a denial of Social Security benefi
by the Commissioner. Judicial review of the administrative decision addresses
guestions: (1) whether the proper legahdtrds were applied; (2) whether there w
substantial evidence to support the finding&of; and (3) whether the findings of fag
resolved the crucial issueFkields v. Harris 498 F. Supp. 478, 488 (N.D. Ga. 1980
This Court may not decide the facts anaeweigh the evidence, or substitute i
judgment for that of the Commissioner. If substantial evidence supports

Commissioner’s factual findings and tli@®mmmissioner applies the proper leg:
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standards, the Commissionetfiisdings are conclusivel.ewis v. Callahan125 F.3d
1436, 1439-40 (1M.Cir. 1997);Barnes v. Sullivan932 F.2d 1356, 1358 (1LCir.
1991); Martin v. Sullivan 894 F.2d 1520, 1529 (£Cir. 1990);Walker v. Bowen
826 F.2d 996, 999 (Y1Cir. 1987);Hillsman v. Bowen804 F.2d 1179, 1180 (1 Tir.
1986);Bloodsworth v. Heckler703 F.2d 1233, 1239 (£ LCir. 1983).

“Substantial evidence” meanwre than a scintilla but less than a preponderan

It means such relevant evidence agasonable mind might accept as adequateg

support a conclusion, and it must be enoughbdtfy a refusal to direct a verdict were

the case before a juriRichardson v. Peraled02 U.S. 389 (197 1Millsman, 804 F.2d

at 1180Bloodsworth 703 F.2d at 1239. “In determing whether substantial evidenc

exists, [the Court] must view the recoad a whole, taking into account evideng

favorable as well as unfavorable to the [Commissioner’s] decistimester v. Bowen
792 F.2d 129, 131 (¥Cir. 1986). Even where there is substantial evidence to
contrary of the ALJ’s findings, the ALJ8ecision will not be overturned where “ther
is substantially supportive evidence” of the decisi®arron v. Sullivan924 F.2d 227,
230 (11" Cir. 1991). In contrast, review of tid.J’s application of legal principles is

plenary.Foote v. Chater67 F.3d 1553, 1558 (1 Tir. 1995):Walker, 826 F.2d at 999.
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VI. CLAIMS OF ERROR

Plaintiff generally argues that the Al RFC assessment was incomplete and

inaccurate. [Doc. 12 at 1, 1%].Specifically, Plaintiff argues that the ALJ erred by
(1) attempting to accommodate Plaintiff's ability to deal with stress by limiting
RFC to simple, routine tasks with one-tamo-step instructions, [R16]; (2) rejecting
limitations related to Plaintiff's symptomsf fatigue, [R18]; and (3) rejecting the
opinions of three treating physicians and Ri#is counselor regarding the severity o
Plaintiff's mental health symptoms atiteir impact on her ability to work, [R23].

A. The RFC's Accommodation of Plaintiff's Stress

Plaintiff argues that the ALJ’'s assumption that people who do simple, ong
two-step tasks do not experience the stiiesg would otherwise experience at wor
is inconsistent with SSR 85-15, which esthat “[b]Jecause response to the dematr
of work is highly individualized, the skill \e&l of a position is not necessarily relate
to the difficulty an individual will have in meeting the demands of the jq
A claimant’s condition may make performance of an unskilled job as difficult ag

objectively more demanding job.” [Doc. 12 at 16-17 (quoting SSR 85-15

18 For clarity, when discussing the parties’ briefs, the Court will refer to
page numbers listed in the briefs themselves, not the PDF files on the docket.

36

.

the

2- Or

ds

d

5 an

the




AO 72A
(Rev.8/8
2)

1985 WL 56857 at *6)]. Further, according to Plaintiff, the ALJ assumption’s th
job with simple, repetitive tasks would prdei a low-stress environment for Plaintif
is inconsistent with the evidea. [Doc. 12 at 17]. In suppaf this, Plaintiff cites the
following: (1) while Plaintiff maintained laome with her ailing mother, Plaintiff state(
she was sometimes irritald@d mean to her mother, and explosive and angry for
reason; (2) Plaintiff experienced stressvatk when she thought others were talkin
down to her; (3) Plaintiff experiencedrpa attacks by just being around people ar
running late; (4) Plaintiff experienced strésgsause of medication side effects and
persistently worrying about hbealth and psychiatric problems; (5) Plaintiff’s vivif
dreams gave her anxiety attacks; and (6) Plaintiff experienced stress when th
about financial stressors,itehild supportissues in New York, the man who knowing
gave her herpes, and fall and winter (becafifiee holidays and the anniversary of hé
sister's death). [Doc. 12 at 17-1&ifog R259-60, 290, 32831, 335-38, 428-29, 431,
527]. Finally, Plaintiff argues that the ALJ ignored or misunderstood the V,
testimony that the assembler position was gmmskilled work but would be “ ‘more
than marginally stressful’ ” because oétheed to keep up with the production rat

[Doc. 12 at 18 (quoting R48)].

37

at a

no

g

E's

e.




AO 72A
(Rev.8/8
2)

Inresponse, the Commissioner states tleedth) noted the fact that Plaintiff hag
stopped work to care for her ailing mother hetause that fachewed that Plaintiff
did not experience stress, but insteadnimvwsthat Plaintiff could handle more stres
than she alleged. [Doc. 13 at 5 (citing R14)§ show that Plaintiff could handle som
stress, the Commissioner observes that: (1Atenoted that while Plaintiff exhibited
some symptoms of PTSD, at the time of &kkeged onset date she had been worki
as a dispatcher for about eight months; and (2) Dr. Rush —while noting Plaintiff's
for a low-stress, minimally demanding settifpund that Plaintiff could adhere to §
work-like schedule and meet production normisl. &t 5-6 (citing R19, 35-36, 288+
91)]. Further, the Commissioner contethst ALJ properly discounted the opinion
of certain medical sources as not supported by the reckdat p]. Regarding SSR
85-15, the Commissioner argues that thieguelates to findings under the Medical
Vocational Guidelines and merely indicates that the ALJ should make an individug
RFC finding when mental limitations are invetl. [Doc. 13 at 7]. The Commissiong
asserts that the ALJ did not assume thatreskilled job was low-s¢ss, but rather the
ALJ considered all of the evidence and madgmarticularized finding that — given th¢

various medical evidence — Plaintiff could perform simple taglls(diting R16-19)].
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Further, the Commissioner states that wtiikeALJ erred in suggesting that the
VE testified that the jobs he identifiedbuld be no more thamarginally stressful
(when in fact the VE testified that thesembler job would be more than marginally

stressful because of the nee#teep up with a productionteg, this was harmless error}

[Id. at 8]. In support of this argument, the Commissioner asserts that: (1) Dr. Rusf

opined that Plaintiff would be able tedp up with production norms; and (2) the jobs

identified by the VE were merely represdiv@ajobs, and even the laundry-worker jop

—

would still represent a significant numberab$ in the national economy that Plaintif
could perform. Id.]. As a result, according todfCommissioner, both the ALJ's RFC
finding and the finding that Plaintiff coufazerform other work existing in significant
numbers in the national economy wewpported by substantial evidencé. pt 9].
In reply, Plaintiff argues that whitee ALJ “accepted” Plaintiff's limited ability
to tolerate stress, he failed to ideytivhat caused Plaintiff's excessive stress.

[Doc. 14 at 1]. Plaintiff states thatetlCommissioner “claims that the ALJ explicitly

<

explained what evidence showed [Pldfhtwould experience stress if she werg
restricted to simple taskbut fails to cite or quote amgxplanation, but only cites a
range of four pages of his decision.ld.[at 1-2 (footnote omitted)]. According ta

Plaintiff, the Commissioner’s brief incorréctargues that the ALJ could rely on ;
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restriction to simple workvithout determining whether factors that Plaintiff find
stressful are eliminatdaly the restriction. Ifl. at 2]. Plaintiff agues that an ALJ may
rely on VE testimony only where the hypothetical question fairly accounts fol
impairments accepted by the ALJ, and ligpothetical question here could not hay
accommodated for stress because the ALJrretermined what would be stressfi
for Plaintiff. [Id.]. Finally, Plaintiff asserts #t the Commissioner does not respor

to Plaintiff's argument that the ALJ’s presumption that simple work would be Ig

stress for Plaintiff cannot lreconciled with Plaintiff’'s various stressors (that sheli

stressed when she feels people are talking down to her, when she is merely :
people, when she is worrying about ficaal and health problems, when she
suffering from the side effects of her meations, when she has bad dreams, on
anniversary of pasttresses, etc.).d. at 3]. According to Rlintiff, because the ALJ

accepted Plaintiff's limitations on the ability to tolerate stress but did not identify

S
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causes, his finding about what she is capable of doing is at least incomplete, and h

decision is therefore not supported by substantial evideihaté. [
In addressing the RFC in issue, the Court finds SSR 85-15 instructive:
Because response to the demands of work [i.e., stress, SSR 85-15,

1985 WL 56857 at *6] is highly individualized, the skill level of a
position is not necessarily relatedhe difficulty an individual will have
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in meeting the demands of the job. A claimant’s condition may make
performance of an unskilled job akfficult as an objectively more
demanding job. [F]or example, a busboy need only clear dishes from
tables. But an individual with severe mental disorder may find
unmanageable the demands of making thathe removes all the dishes,
does not drop them, and gets the table cleared promptly for the waiter or
waitress. Similarly, an individuatho cannot tolerate being supervised
may not be able to work even iretlabsence of close supervision; the
knowledge that one’s work is beingdged and evaluated, even when the
supervision is remote or indirecan be intolerable for some mentally
impaired persons. Any impairment-related limitations created by an
individual’s response to demandswadrk, however, must be reflected in
the RFC assessment.

SSR 85-15, 1985 WL 56857 at *@ this light, the dopted RFC — limiting work, in
relevant part, to no more thésimple, routine, repetitious tasks, with one- or two-st
instructions; or more than occasional contaith coworkers or supervisors; or an

interaction with the public” [R16] — is infficient to the extent that it purports td

accommodate Plaintiff's need for “a lowesds, minimally demanding setting.” [R18].

While the Commissioner asserts that thel Atonsidered all of the evidence and mac
a particularized finding for Plaintiff thatwgn the various medical evidence, she coy
perform simple tasks,” [Dod.3 at 7 (citing R16-19)], it isnclear how the cited page:
of the ALJ’s opinion support that statenheriThe ALJ’s opinion did note that the
Plaintiff could drive, maintain a househo&thd take care of her mother, “so | cann

find that her limitations with dealing witktress preclude simple, routine, repetitiol
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tasks,” [R15;see alsoR19], but — as Plaintiff notes — there were numerous ot
sources of stress for Plaintiff apart frorkitay care of her mother. [Doc. 12 at 17-1¢
Doc. 14 at 3]. While thedmpted RFC at least partially accommodates Plaintiff’s str

of being around others, her othestressors (worrying abolier health, finances, anc

children; seasonal- and holiday-based stmsssivid dreams; medication side effects;

feeling overwhelmed, etc., [Doc. 12 at 17-18¢cD4 at 3]), do na@ppear to have been

considered by the ALJ.

However, the Court concludes thatyaerror was harmless. After the VE

identified two jobs that Plaintiff could perfm despite her impairments as listed by t
ALJ - - assembler and laundry worker, [R46-4fi¢ ALJ asked the VE about the stref
level for both of those positions. In respenthe VE concluded that the assembl
position would be more than marginallyestsful because of production requiremen
while the laundry worker position would gribe “marginally stressful.” [R48].
Nonetheless, because, al be explained below, thedtirt determines that the

ALJ must reevaluate the opinions of Dr.tlss, Dr. Dawson, anDr. Paley using the
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proper legal standards, on remand the Ahduld consider the relevance of thog
opinions to the stress issue as Well.

B. Plaintiff's Symptoms of Fatigue

Plaintiff next argues that (1) the ALJdnot apply the proper legal standards
evaluating Plaintiff's testimony about fatigagd (2) the evidence supports the degr

of fatigue Plaintiff reported that she exmarced. [R19, 21]. Plaintiff contends thg

once an ALJ has found a medically determiaammpairment that could reasonably be

expected to produce theaghed symptoms, the ALJ may not reject a claiman

statements about the intensity of thynptoms solely because objective medig

evidence does not substantiate theestaints. [Doc. 12 at 19 (citing 20 C.F.R.

8 404.1529(c))]. Rather, according to Plaintiff, a claimant’'s symptoms will

determined to diminish the claimant’s eafiy for basic work activities to the exten

they can be reasonably accepted as consistdmthe objective medical evidence, and

the ALJ must determine whether ther@ any conflicts between the claimant’
statements and the other evidende. (Eiting 20 C.F.R. § 404529(c)(4))]. Yet here,

states Plaintiff, the ALJ did notention any such conflictsid[]. In light of this law,

9 Asaresult, on remand, the ALJ shibaither: (1) fashion a new RFC th3
properly accommodates Plaintiff's stress(2y make determinations explaining hoy
the current RFC already accommodates Plaintiff's stress level.
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Plaintiff argues that the ALJ erred when — after noting Plaintiff’'s testimony about
fatigue, and after finding that Plaintiffimedically determinable impairment could
reasonably be expected to cause hegatlesymptoms — he sought objective medigal
evidence to support his conclusion thaaiRtiff's statement about the intensity,
persistence, and limiting effects ofrhgymptoms were not credible.ld] at 20].

According to Plaintiff, the ALJ improperlincluded fatigue with Plaintiff's other
physical symptoms when suggesting that Plaintiff's fatigue and other physical
symptoms were without substantialorroboration because they required no
hospitalizations or emergency intervention&d.][ Plaintiff argues that rather than

looking at the extensive evidence corrobargPlaintiff's statement about the intensit

<

of her symptoms, the ALJ found arconsistency where none existett.]f Plaintiff
states that fatigue is not a condition thatnd be expected to result in hospitalizations
or emergency interventions, so the absehteose indicates nothing about the severity
of Plaintiff's fatigue. [d.].

With respect to Plaintiff's second potatthat the evidence supports the degree
of fatigue she reported — Plaintiff pds to the May 2009 fatigue questionnaire
completed by Dr. Alvarez-McLeod, as wa$ several treatment records from CMHC,

the HIV Clinic, and FamilyBehavioral Health. Ifl. at 21-22 (citing R290, 336, 338
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429,432, 485, 491, 534, 560-61)]. Furtheajiiff notes her own testimony about th
trouble she had with daily activities becaakthe effects of her medicationsd ht 22-

23].

In summary, Plaintiff states that Ibaber testimony and the medical eviden¢

support the conclusion that she cannot work eight hours per day because of f
caused by her medicatioasd illnesses. Id. at 19]. Plaintiff also notes the VE’s
testimony that a person who would needigalown for a couple of hours during thg
workday could not sustain any workd[(citing R49)].

The Commissioner responds that, with respect to the standard to be us
objective medical evidence daast confirm the severity dhe alleged symptoms but
as here, the claimant establishes thathstsean impairment that could reasonably

expected to produced the alleged symptdhes the intensity and persistence of th

alleged symptoms and their effect on therkat’s ability to work must be evaluated.

[Doc. 13 at 10 (citing 20 C.F.R8 4041529(c)(1), 416.929(c)(Wilson 284 F.3d at

1225-26; SSR 96-7p, 1996 WL 362209 at *4)he Commissioner also states that

evaluating these symptoms, the ALJ mansider objective medical evidence, daily

activities, precipitating and aggravating fast, and medication side effects, amor|

other things. If. (citing 20 C.F.R. 88 4041529(c), 416.929(c))]. The Commissio
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then notes that while Plaintiff reportedifpie, the ALJ found her not credible becau;
her complaints were inconggst with treatment recosdwhich the Commissioner say;
were relatively routine and did not establglevel of impairment that would preclud
all work at the light exertional leveBnd Plaintiff's daily activities, and becaus
Plaintiff had not required hospitalization emergency intervention to address h
symptoms (other than one 2006 emergency room visit when Plaintiff's herpes
diagnosed). Ifl. at 10-11]. The Commissioner points in particular to Dr. Rush, w
opined that Plaintiff could perform on a waeschedule, and who did not indicate th;

Plaintiff could not carry out a forty-hour workweekld.[at 11 (citing R291)].

With respect to Dr. Alvarez-McLeodfatigue questionnaire, the Commissione

notes that the ALJ found that this ominiwas conclusory and that the evideng
supported a contrary conclusiond.[at 11-12]. The Commissioner then discuss
treatment records, noting that they consistieroutine treatment — (summarizing) whil
Plaintiff sometimes complained of depresseood, irritability, axiety, helplessness,
and low energy (among other things), she aigo alert and oriented, and she show,

improvement in her ability to control her emotionsld. [at 12-13]. Regarding

Plaintiff's daily activities, the Commissionenotes that the ALJ considered that

Plaintiff could do household chores and tim&dication was improving her anxiety and
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panic attacks. Ifl. at 13-14]. In conclusion, théommissioner asserts that the AL
properly followed the Eleventh Circuit’'ssstdard in evaluating subjective complain{

and considered both the medical evidence and other factors — including Plair

activities of daily living — in determining th&laintiff's fatiguewas not as severe as

she alleged and did not prevent her from workird. dt 14].

In reply, Plaintiff first repeats her suggestion that it was inappropriate for
ALJ to reject her complaintbout fatigue on the grountiet she was not hospitalize(
for it and that there was an alleged ladksubstantial corroboration for it in the
treatment records. [Doc. 14 at 3-4]. aintiff then notes that the ALJ rejecte(
Dr. Alvarez-McLeod'’s (a treating physiciaopinion about the severity of Plaintiff's
fatigue on the grounds that it was not supgaby objective findings, yet Dr. Alvarez-
McLeod attributed the fatigue to W generalized anxiety, PTSD, an(
medications. Ifl. at 4]. According to Plaintifthe ALJ accepted theggence of all the
factors that Dr. Alvarez-McLeod said accoeshtfor Plaintiff's fatigue and cited no
contrary evidence, so the ALJ’s corgilon amounted to substituting his own opinig
for that of a qualified physicianld.]. Plaintiff states thathe ALJ cannot act as botH
judge and physician.Id. (citing Marbury v. Sullivan957 F.2d 837, 840-41 (1Cir.

1992) (Johnson, J., concurring)].
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Where, as here, a claimant has a mdlgiceterminable impairment that coulc

reasonably be expected to produce the claitmaymptoms, the ALJ must evaluate th

e

intensity and persistence of the symptoms to determine how the symptoms limit &

claimant’s capacity for work. 20 C.F.§8 404.1529(c)(1), 416.929(&). Further, an
ALJ cannotreject a claimant’s statemeitsu the intensity and pgstence of her pain

or other symptoms or about the effect é\gnptoms have on her ability to work solel

<

because the available objective medical enak does not substantiate her statements.

20 C.F.R. 88 404.1529(c)(2), 4989(c)(2). Neverthelesgw]hile subjective pain

testimony cannot be rejected on the soleugd that it is not fully corroborated by

objective medical evidence, the medialidence is still a relevant factor i
determining the severity of the claimant’s pain and its disabling effe&sllins v.

Massanarj 261 F.3d 853, 857 {9Cir. 2001) (citing 20 C.F.R. § 404.1529(c)(2)). |

addition to the available objective medieaidence, the ALJ must consider: (1) the

claimant’s daily activities, (2) the location, duration, frequemey intensity of the
claimant’s pain or other symptoms, (3) precipitating and aggravating factors; (4
type, dosage, effectiveness, and side effettany medication taken to alleviate th
pain or other symptoms, (5) treatment, othantimedication, for relief of pain or othe

symptoms; (6) any measures used to relieve the pain or other symptoms (st
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sleeping on a board); and (7) other factors concerning the claimant’'s funct
limitations and restrictions due the pain or other symptom&ee Storey v. Comm’r
of Soc. Seg181 F.3d 104 (Table), 1999 WL 282700, *2 @r. Apr. 27, 1999) (citing
20 C.F.R. §8§ 404.1529(c)(3), 416.929(c)(3)).

Here, the ALJ noted Plaintiff's testimony but stated that “[w]ithout sot

substantial corroboration in the claimant’s treatment records, | cannot find

testimony persuasive in establish[ing] edkof pain or fatigue which would preclude

light work.” [R16-17]. The ALJ’s reliare on a lack of substantial corroboration
treatment records directly contradicts thkerilnat an ALJ may not reject subjectiv
testimony based solely on the lack abjective medical evidence supporting i
20 C.F.R. 88 404.1529(c)(216.929(c)(2). Because the Court determines that
case should be remanded on other grounds, on remand the ALJ should exf
analyze the factors listed in 20 C.F83 404.1529(c)(3), 416.929(8), to evaluate
Plaintiff’'s credibility.

C. The ALJ’s Rejection of Four Treating Sources

Plaintiff notes that four treating medical professionals — Plaintiff’'s counselor

three physicians — agreed that Plaintiffl imarked difficulties in her ability to respong

to customary work pressures and to mampersistence and pace. [Doc. 12 at 23].

49

onal

ne

her

14

n

D

Lol

the

licitl?

and

—_




Plaintiff also notes that all three physicians found “marked” limitation (i.e.,|an
impairment “ ‘which seriously affects abilitp function and results in unsatisfactory
performance’ ”) in Plaintiff's ability tomaintain attention and concentration.
[Id. (quoting R420)]. Further, Plaintiff obses that the VE téiied both that: (1) a
person who is unable to maiimtgersistence and pacesasatisfactory level could not
do any type of competitive work; and (2parson who would ndie able to respond
to customary work pressures in a satisiactvay could not dorgy type of competitive
work. [Id. (citing R50)]. Plaintiff also arguesahthe ALJ was inawect to state that
the opinions were not from “acceptable” medisources, given that each opinion othger
than that of the treating professionalioselor was from an acceptable medical source.
[Id. at 24]. Finally, Plaintiff asserts that while the ALJ claimed that the forms were
essentially checked boxes without any explanation or reference to treatment record:
some of the medical sources added wriggplanatory comments, all of them werge
accompanied by treatmenotes that established faets upon which the opinions werg
based, and there is no requment that all of a tréiag physician’s objective findings
be included in a single documentld.]. Finally, Plaintiff states that the Eleventh
Circuit has determined that absent a reasierzasis for rejecting a treating physicianis

opinion, it should be accepted as true — therefore, Plaintiff argues, the opinions o
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Plaintiff's treating physicians should be accepted as trlge.(diting MacGregor v.
Bowen 786 F.2d 1050, 1058 (1 Tir. 1986))].

The Commissioner responds by arguing tl#tough the ALJ said that the
opinions were not from acceptable medicalrses, he considered them anyway a
provided adequate reasoning fmt giving them great weight (saying that they we|
conclusory and not supported by treatmantes), and therefore any error we
harmless. [Doc. 13 at 14 &1]. The Commissioner then discusses each of the f

sources in turn, stating: (1) LPC Waltevas not an acceptable medical source, |

reasoning mostly included Plaintiff's subjee complaints, and her indication in Junie

2009 that Plaintiff's condition was worseniwgs contradicted by treatment notes that

Plaintiff’'s condition was improving; (2) thhree physicians’ opinions were conclusol

and unsupported by treatment records, andewPlaintiff argues that some forms

included commentary, that commentary wlad explain the checked boxes or reconci
them with the less severe condition refleatetteatment note$3) medical evidence
showed that Plaintiff's thoughts were geaiy coherent and linear while she was @
her medication; (4) Dr. Battleend Dr. Paley’s opinions were inconsistent with the
own treatment notes; (5) Dr. Dawson’s notekcated only moderate limitations in th¢

areas of daily living, social functioninggiecentration, and adaptation, and while th¢
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reflected Plaintiff’'s complaints of fatigutaey did not indicate any functional or work}

related restrictions; (6) the three physicians’ opinions were inconsistent with the|state

agency expert’'s evaluation of all of the medical evidence; and (7) the record did no

support a finding that Dr. Paley and Battles were treating physiciand.[at 15-20].

Finally, responding to Plaintiff's argument that each of the four opinions should be

credited as true (citinylacGregor 786 F.2d at 1053), the Commissioner points [to
Eleventh Circuit opinions issued befddacGregor—Broughton v. Heckler776 F.2d

960, 962 (11 Cir. 1985), andViggins v. Schweike679 F.2d 1387, 1390 (1LCir.

1982) — that remanded to the agency for further administrative proceedings despit

finding that the treating physicians’ opinionchaot been properlsefuted. [Doc. 13
at 21].

In reply, Plaintiff states that it is ditfult to see how any error could be harmlegs
when the relevant legal standard maiggsions from treating physicians automatically
entitled to greater weight. [Doc. 14 at 4 (citing 20 C.F.R. § 404.1527(d))]. Plaiptiff
further asserts that the ALJ improperBjected the opinions on the basis of nop-
examining physician opinions, which are nobstantial evidence to reject a treating
physician’s opinion. Ifl. at 4-5 (citingLamb v. Bowen847 F.2d 698, 703 (Y1Cir.

1988))]. In addition, Plaintiff notes thedslenth Circuit’s statement that conclusotry

52




AO 72A
(Rev.8/8
2)

opinions “should not be considered inecuum, and instead the doctors’ earlier repo
should be considered as the bases for si@iements to [plaintiff’'s] attorney.’Id. at 5
(quotingWilson v. Hecklgr734 F.2d 513, 518 (1'Cir. 1984) per curian) (alteration

omitted; alteration in brief))]According to Plaintiff, because the ALJ failed to give

reasonable basis for rejecting the treagihgsician’s opinion, they should be accepte

as true. Id. (citing MacGregort 786 F.2d at 1058)].

The Commissioner evaluates every medagahion that it receives, regardles
of the source. 20 C.F.R. 88 404.1527(d), 416.927(d). Thus, both examining
nonexamining sources provide opinion evideforeghe ALJ to consider in rendering
a decision. 20 C.F.R. 8®4.1527(d), (f), 416.927(d), (f). In determining the weig
of medical opinions, the ALJ must consider: (1) the examining relationship; (2)
treatment relationship; (3) evidence suppaytihe conclusions; J4he consistency of
the opinion with the record aswhole; (5) the medicakpert’s area of specialty; ang

(6) other factors, including the amounuoiderstanding of disability programs and th

familiarity of the medical source with formation in the claimant’'s case record.

20 C.F.R. 88 404.1527(d)(1)-(6), 416.927(¢h(@). The opinion of a treating
physician must be given substantialoonsiderable weight unless “good cause”

shown to the contraryPhillips v. Barnhart 357 F.3d 1232, 1241 (1XCir. 2004)
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(citing Lewis v. Callahan125 F.3d 1436, 1440 (11Cir. 1997));accordWinschel v.
Comm’r of Soc. Sec631 F.3d 1176, 1178-79 (1LCir. 2011). Good cause exist:
when: (1) the treating physician’s opinionsmaot bolstered by the evidence; (2) th
evidence supported a contrary finding;(8) the treating physian’s opinion was
conclusory or inconsistent withe doctor’'s own medical recordBhillips, 357 F.3d
at 1241. When electing to disregard ¢cipgnion of a treating physician, the ALJ mus
clearly articulate its reasond. A one-time examining (i.e., consulting) physician
opinion is not entitled to great weigh€Crawford v. Comm’r of Soc. Se863 F.3d
1155, 1160 (1% Cir. 2004). Also, in the Elevém Circuit, “the report of a non-
examining doctor is accorded little weight if it contradicts an examining doctor’s ref
such a report, standing alone, canoonstitute substantial evidenceEdwards v.
Sullivan 937 F.2d 580, 584 (T1Cir. 1991):see als&kemp v. AstrueNo. 08-12805,
2009 WL 163019, *3 (11.Cir. Jan. 26, 2009).

The Court initially notes that the ALJred in stating that the three physician
mentioned above (Drs. Battles, Dawsand Paley) were not acceptable medig
sources. Licensed physicians earacceptable medical sources. See
20 C.F.R. 88 404.1513(a), 416.913(a). Only acceptable medical sources cal

“medical opinions,” which may beentitted to controlling weight under
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20 C.F.R. 88404.1527(d), 416.927(d). SX®R03p, 2006 WL 2329939 at *2. Becaus
the ALJ erred, the question for the Court is whether this error was harn8ess.
Walker v. BoweyB26 F.2d 996, 1002 (TTir. 1987) (applying harmless error analys
in Social Security casedpjorio v. Heckler 721 F.2d 726, 728 (' Cir. 1983) (applying
harmless error analysis where the ALJ madeeorrect statement édict). Generally,
an error is harmless in a Social Secugse if it “do[es] not affect the ALJ’'s
determination that a claimant is not entitled to benefit®iing v. AstrueNo. 8:09-cv-
1056, 2010 WL 4340815, *4 (M.D. Fla. Sept. 29, 2010).

The Commissioner is correct that, despifte error, the ALJ considered thg
opinions anyway and gave reasons forgieing them great weight, [Doc. 13 at 14
n.1], but the Commissioner implies — inawtly — that the ALJ would not have bee
required to consider them were they from a non-acceptable medical sdieee)
20 C.F.R. 88404.1527(b), 404.927(b) (“In di&ag whether you are disabled, we wi
always consider the mediagpinions in your case recotadgether with the rest of the
relevant evidenceve receive.”) (emphasedded); SSR 06-03p, 2006 WL 232993
at *4 (“[T]he [Social Security] Act requires &3 consider all ta available evidence in
the individual's case record in every case.’As a result, merely considering th

opinions and providing a reasdor rejecting them does not cure the error. TI
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regulations require that the ALJ considetaerfactors —among them the extent of the

treatment relationship, if any — in deciding thieight to give to the opinion. 20 C.F.R.

§§ 404.1527(d), 416.927(d).

Here, the ALJ stated that he repttthe opinions othe following grounds:

(1) they were not consistent with the mmre-than-moderate limitations indicated in

Plaintiff's treatment records; (2) none of the individuals was an acceptable mg

source; and (3) none of the statements piEs/an explanation or citation to treatment
records for the checked answer given. [RI&, While the first and third of these
reasons address 20 C.F.R. 88404.1527({(3416.927(d)(3)-(4) (supportability and
consistency), the ALJ did not addr@6sC.F.R. 88 404.1527(d)(2), 416.927(d)(2) (the

treatment relationship), as he wagjuieed to do. 20 C.F.R. 88 404.1527(d)

416.927(d). Although the ALJ’s suggestion that the opinions were conclusory is

unlikely to change, a conclusory opinifstom an acceptable medil source receives
more weight than a conclusory opinifstom a non-acceptable mieal source (other

things being equaff. See Kelly v. Comm’r of Soc. Sedo. 10-11533, 2010 WL

20 The Court recognizes thelilson— the 1984 Eleventh Circuit case cite
by Plaintiff, [Doc. 14 at 5] — states that tt@nclusory statements of two doctors to th
plaintiff’'s attorney “should not be considel in a vacuum, and instead the doctof
earlier reports should be considered as ltlases for their se&hents to Wilson’s
attorney,” 734 F.2d at 518. The Court doesreatl this statemgrhowever, to stand
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4121298, *3 (11 Cir. Oct. 21, 2010) (“Generally, the opinions of examining
physicians are given more weight than-examining physicians and the opinions of
treating physicians are given moreiglg than non-treating physicians.’yee also
SSR 96-2p, 1996 WL 374188 at *4 (“Adjudicatanust remember that a finding that
atreating source medical opinion is not well-supported by medically acceptable clinical
and laboratory diagnostic techniques or is inconsistent wéhother substantial
evidence in the case record means onlyttiabpinion is not entitled to ‘controlling
weight,” not that the opinion should be rejected. Treating source medical opinions are
still entitled to deference and must be gied using all of the factors provided in
20 CFR 404.1527 and 416.927. In many cases, a treating source’s medical opinion wi
be entitled to the greatest weight and shouladmpted, even if it does not meet the tgst
for controlling weight.”). The weight giveto these particular opinions is especially

important because the three physicians daslribed a marked limitation with respect

for the broad proposition that an ALJ must accept a conclusory medical opinion|ever
if it provides no explanations or citations so long as other treatment records fron the
evaluator exist. The Eleventh Circuitjsod-cause standard for discounting a treating

physician’s opinion appears to implicitly rejecich an interpretation, because it holds
that good cause is satisfied if the€dting physician’s opinion was conclusany
inconsistent with the doctor's own medical record®hillips, 357 F.3d at
1241(emphasis added) — in other wordy@inion can be rejected on the grounds that
it is conclusory alone, without reference to the other records.
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to Plaintiff's ability to maintain atterdn and concentration, [R417, 420, 525] -

crucial factor in determining whetherettALJ's RFC encompassed all of Plaintiff's

limitations, given that restricting an RFto simple tasks alone does encompdss

problems of concentratiosee Winschel631 F.3d at 1181 (remanding case where

ALJ’s RFC limited Plaintiff to unskilled asemi-skilled work, holding that ALJ must
pose hypothetical question to the vocational expert that specifically account
claimant’s moderate limitatian maintaining concentration, persistence, and paee);
also Stewart v. Astry&61 F.3d 679, 684-85{7TCir. 2009) per curian) (reversing

affirmance of ALJ’s decisiowhere RFC limited claimant to simple tasks; holding th

such description did not encompass wuented limitations of concentration

persistence and pace, and@tiSSR 85-15). For this reas the Court cannot say that

error was harmless.
Given this conclusion, the Court turts the appropriate remedy. While i
treating physician’s opinion is deemed trueaanatter of law if the ALJ ignores it of

improperly refutes itsee, e.g.MacGregor 786 F.2d at 1053 Harris v. Astrue

21 The Court recognizes that tMacGregorCourt held as a matter of law

that a treating source’s opinion is accepss true where the Commissioner “hg
ignored or failed properly to refute treating physician’s testimony.MacGregot

786 F.2d at 1053. This language arguahiggests that any error in evaluating
treating doctor’s opinion will be treated tige. However, the Court does not reg
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546 F. Supp. 2d 1267, 1282 (N.D. Fla. 2008p@ttneed not deem a treating doctor|s
opinion as true where “it is appropriateaththe evidence be evaluated in the first
instance by the ALJ pursuant teetborrect legal standardsBroughton 776 F.2d at
962. Here, because the ALJ did not ignoredpinions or fail to provide reasons for

rejecting them but instead evaluated themder an incorrect standard (that i

UJ

evaluating them as non-acceptable medical sources), the Court concludes that tt
Commissioner need not treat these opiniasstrue on remand. Instead, the
Commissioner should reevaluate these opinions using the correct legal standards.

Accordingly, the case IREMANDED for the ALJ to reconsider Dr. Battles

Dr. Dawson, and Dr. Paley’s opinioasing the proper legal standards.

MacGregorso broadly. First, as recognizedHiarris v. Astrue546 F. Supp. 2d 1267
(N.D. Fla. 2008), iMacGregorthe Commissioneggnoreda treating doctor’s opinion.
Harris, 546 F. Supp.2d at 1282 (citifdacGregor 786 F.2d at 1053). Second
Eleventh Circuit opinions precediMpacGregorhave remanded for the Commissioner
to reconsider treating doctors’ opinions that were improperly considef&eke
Broughton 776 F.2d at 962)Viggins 679 F.2d at 1390 (remanding for the ALJ to
evaluate the weight given to treating doettiere the ALJ’s opinion failed “to mention
the . . . treating physician and the weigiitany, the ALJ gae to the treating
physician’s evidence and opinion,” and wiehe court was unable “to determinge
whether the ALJ applied the proper legalstard” for weighing the doctor’s opinions).
As a result, the Court does not find that it must treat the physicians’ opinions as| true
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VIIl. CONCLUSION

For the aforementioned reasons, the CREHVERSESthe final decision of the

Commissioner anBEMANDS the case for further proceedings consistent with t

opinion. The Clerk iDIRECTED to enter final judgment in Plaintiff's favor.

IT IS SO ORDERED and DIRECTED, this the 29th day of March, 2011.

ALAN J. BAVERMAN
UNITED STATES MAGISTRATE JUDGE
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