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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DIST RICT OF GEORGIA
ATLANTA DIVISION

DEMARCUS ALI SEARS,
Petitioner, 1:10-CV-1983-WSD
V.
ERIC SELLERS, Warden, Georgia Death Penalty Habeas Corpus
Diagnostic and Classification Prisor, 28 U.S.C. § 2254
Respondent.

OPINION AND ORDER

This matter is now before the Court ftonsideration of the merits of the
claims in the petition. After carefubasideration, this Court concludes that
Petitioner has failed to demonstrétat he is entitled to relief.

l. Background and Factual Summary

A.  State Court Proceedings

On September 22, 1993, a juriting in Cobb Countysuperior Court
convicted Petitioner Demarcus Ali Seafsarmed robbery and kidnapping with
bodily injury. On September 25, 1993taafa penalty phase hearing, the jury

found four statutory aggravating circatances and recommended that Petitioner

! Pursuant to Fed. R. Civ. P. 25(the Court, in its January 2, 2018, Order
[62], substituted Eric Sellers, the curréarden, as Respondent in this matter.
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be sentenced to death. The trial compiosed a death sentence for the kidnapping
with bodily injury conviction and a life sgence for the armed robbery conviction.
On July 18, 1996, the trial court dediPetitioner’s motion for new trial.
Petitioner appealed, and the Geor§imreme Court affimed Petitioner’s
convictions, but remanded the case aBdttioner’s death sentence to allow
Petitioner to develop the record regardmsg claim of jury misconduct. Sears v.
State 493 S.E.2d 180, 188 (1997). After tieenand, the Georgia Supreme Court

affirmed Petitioner’s death sence._Sears v. Statel4 S.E.2d 426, 437 (1999).

The United States Supreme Court @enfPetitioner’s petition for a writ of
certiorari on October 12, 1999.

Petitioner next filed a petition for a ivof habeas corpus in Butts County
Superior Court, which court deniecetpetition on January 9, 2008. The Georgia
Supreme Court denied Petitioner’s cecafie of probable cause to appeal the
denial of his habeas corpus petition®eptember 28, 2009. The United States
Supreme Court, however,agited Petitioner’s writ ofertiorari, and upon review
of Petitioner’s claims, vacated and remanded, holding that the Butts County

Superior Court failed to apply the propeejudice inquiry in determining that trial



counsel’s facially inadeqte mitigation investigatiodid not prejudice defendant.

Sears v. Upton561 U.S. 945 (2010).

After the remand, the Georgia Supee@ourt vacated its order denying the
certificate of probable causeacated the Butts Countyiferior Court’s order, and
remanded the case for further proceeditwssistent with the United States
Supreme Court’s opinion. On August, B®11, the Butts County Superior Court
again denied Petitioner’s habeas corpus petition, concluding that Petitioner could
not demonstrate prejudice with respectrial counsel’s performance during the
penalty phase of the trial and otherwise adopting the Butts County court’s prior
order denying relief. TédnGeorgia Supreme Courtagnted Petitioner’s certificate
of probable cause, and, in an opinissued on November 18, 2013, affirmed the

lower court. _Sears v. Humphreg51 S.E.2d 365 (Ga. 2013). The United States

Supreme Court denied certiorari review May 19, 2014, Sears v. Chatmag4

S. Ct. 2292 (2014). The instant action was originally filed in 2010 after the
Georgia Supreme Court denied Petitionegstificate of probable cause to appeal
the denial of habeas corpus relief.tekfthe United States Supreme Court granted
certiorari review in that action, this Court stayed this action to allow Petitioner to

exhaust his state court remedies.



B. Factual Summary of Petitioner’'s Crimes

According to the Georgia Suprer@eurt, the evidence presented at
Petitioner’s trial was sufficierfor the jury to find that:

[O]n the afternoon of Octobét, 1990, [Petitioner] and Phillip
Williams were walking through Atlgta because their car had broken
down. Wanting to return home @hio, where they lived, they
walked to a Waffle House in Smma and tried to borrow money from
several patrons in the restaurant.eytold the patrons that their car
had broken down and they neededney to go to Cincinnati.
[Petitioner] carried a black briedise that contained brass knuckles,
knives and a set of old handcuffathvas missing a key. He opened
the briefcase in the restaurant anddrto sell some of the items to a
customer. After receiving direotis and a couple of dollars for bus
fare, [Petitioner] and Williams wadld to a nearby Kroger food store.
A police officer observed them loriag near the Kroger parking lot
and briefly spoke with them before ledt in responséo a radio call.
Subsequently, they decided to staalar so they could drive back to
Cincinnati.

They spotted the victim, Gloriilbur, when she parked her 1985

Buick and entered the KrogeAround 8:00 p.m., Ms. Wilbur

returned to her car and placed her groceries in the trunk. [Petitioner]
approached her, struck her witkethrass knuckles and forced her into
the car. Williams then got behinide wheel and they drove north on
[-75. [Petitioner] told Ms. Wilbuto keep quiet, pulled her into the

back seat, and handcuffed her wittr hands behind her back. When
they stopped for gas and hamburgers, [Petitioner] wedged Ms. Wilbur
down between the seats and covered her with book bags to prevent
discovery. While they were drivgg through Tennessee, he raped her.

They crossed the border into itacky around 1:00 a.m. and stopped
the car. Despite her pleas to remiaithe car, [Petitioner] took the
victim into the bushes along I-75 and stabbed her to death.



Ms. Wilbur’'s body was found, still handtfed, almost a week later.
Her abandoned Buick was discowgra a Cincinnati suburb.
Bloodstains in the car matched thietim and pubic hair taken from
the back seat matched [Petitioner].

Based on an identification by witnesss# the Waffle House and a tip
from an Ohio informant, thpolice questioned Williams and
[Petitioner]. Both men gave statenen[Petitioner] admitted that he
had taken the Buick arlddnapped, raped andllked the victim. His
statement matched Williams’ statent, except that [Petitioner]
claimed that it was Williams who Hdatruck Ms. Wilbur with the
brass knuckles and Williams claim#tht it was [Petitioner]. Both
men stated that only [Petitiondrhd raped and stabbed her.
[Petitioner] also consented to a sgmof his mother’s house, where he
lived, and was escorted by police testhesidence. He took the police
to his room and showed them thadX briefcase and brass knuckles.
Williams pled guilty in exchange fdwo life sentences and testified
for the state at [Petitioner]'s trial.

Sears v. Staje193 S.E.2d at 182-83.

C. Proceedings in This Court

On June 25, 2010, days before thated States Supreme Court granted
certiorari in his state court habeas corpaBon, Petitioner filed the instant Petition
for Writ of Habeas Corpus. ([1]). Oxugust 20, 2010, the Court stayed the action
pending resolution of the state habeas @edings. ([9]). The Court held the
action in abeyance until May 29, 2014, whka Court ordered Respondent to file
the underlying record documents andadeadline for Petitioner to file an

Amended Petition. ([13]). Petitionéled a First Amended Petition on



August 4, 2014, asserting sixteen claimsrédef. ([28]). OnApril 8, 2016, the
Court reviewed Respondent’s procedutatenses and dismissed a portion of
Petitioner’s Claims I, V, Vlland XI and all of Petitionres Claims X, XllI, and

XV. ([37]). On June 20, 2017, the Codenied Petitioner’'s motions for discovery
and an evidentiary hearing. ([54]yhe parties briefe@etitioner’'s remaining
claims, which the Court now considers.

[I. Standard of Review Under 28 U.S.C. § 2254

Pursuant to 28 U.S.C. § 2254, a fetleoaurt may issue a writ of habeas
corpus on behalf of a person held in odstpursuant to a judgment of a state court
if that person is held in violation diis rights under federal law. 28 U.S.C.

§ 2254(a). This power is limited, howeybecause a restriction applies to claims
that have been “adjudicated on the mantState court proceedings.” 28 U.S.C.
§ 2254(d). Under 8§ 2254(d),habeas corpus application “shall not be granted
with respect to [such a] claim . unless the adjudication of the claim”

(1) resulted in a decision that sveontrary to, or involved an

unreasonable application of, cleaéstablished Federal law, as

determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in ligbf the evidence presented in the
State court proceeding.



This standard is “difficult to meet,” Harrington v. Richt&62 U.S. 86, 102

(2011), and “highly defereial,” demanding “that state-court decisions be given

the benefit of the doubt,” Woodford v. Viscigthi37 U.S. 19, 24 (2002) (citation

and internal quotation marks omitted), and requiring the petitioner to carry the

burden of proof._Cullen v. Pinholsté&i63 U.S. 170, 181 (2011) (citing Visciotti

537 U.S. at 25). In Pinholsteéhe Supreme Court further held

that review under 8§ 2254(d)(1) is lirad to the recorthat was before
the state court that adjudicatéet claim on the merits. Section
2254(d)(1) refers, in the past ten8ea state-court adjudication that
“resulted in” a decision that wasntrary to, or “involved” an
unreasonable application of, edislved law. This backward-looking
language requires an examinatiortloé state-court decision at the
time it was made. It follows thatehrecord under review is limited to
the record in existe® at that same timee., the record before the
state court.

Id. at 181-82; see aldockyer v. Andrade538 U.S. 63, 71-72 (2003) (holding

that state court decisioase measured against Supee@ourt precedent at “the
time the state court [rendered] its decision.”).

In Williams v. Taylor 529 U.S. 362 (2000), the Supreme Court analyzed

how federal courts shoulgply 8§ 2254(d). To determine whether a particular
state court decision is “contrary to” thestablished law, this Court considers

whether that decision “applies a rule thantradicts [suchlaw” and how the



decision “confronts [the] set of facts"ahwere before the state court. &t 405,
406. If the state court decision “identifies the correct governing legal principle”
this Court determines whether the decisioanreasonably applies that principle to
the facts of the prisoner’s case.” &.413. This reasonarless determination is
objective, and a federal coumiay not issue a writ of hahs corpus simply because
it concludes in its independent judgmerdttthe state court was incorrect. Id.

at 410. In other words, it matters not ttieg state court’s application of clearly
established federalwawas incorrect so long as thatsapplication was objectively
reasonable. Id[A]n unreasonable application édderal law is different from an
incorrect application of federal law.”Habeas relief contrary to a state court
holding is precluded “so long as fairminded jurists could disagree on the
correctness of the statewrt’s decision.”_Harringtons62 U.S. at 102 (internal

guotation marks omitted); séanders v. Warden, Atty. Gen. of Al&76 F.3d

1288, 1294 (11th Cir. 2015). In orderdbtain habeas corpuslief in federal
court, “a state prisoner must show ttie state court’s ruling on the claim being
presented in federal court was so lackimgustification that there was an error
well understood and comprehended irseng law beyond any possibility for

fairminded disagreement.” Harringtds62 U.S. at 103.



Not all errors of constitutional magade warrant habeas relief, and “there
may be some constitutional errors whichihie setting of a particular case are so
unimportant and insignificant that theyay, consistenwith the Federal
Constitution, be deemed tmaless, not requiring the automatic reversal of the

conviction.” Chapman v. Californi886 U.S. 18, 22 (1967). A habeas petitioner

Is entitled to relief only if the error “had substantial and injurious effect or
influence in determining the jury's verticresulting in “actuaprejudice.” Brecht

v. Abrahamson507 U.S. 619, 637 (1993).

The Court’s review of Petitionerdaims is further limited under
§ 2254(e)(1) by a presumption of correc®m¢hat applies to the factual findings
made by state trial and appellate coulRetitioner may rebut this presumption
only by presenting clear and coneing evidence to the contrary.

Finally, the Court notethat in Wilson v. Sellersl38 S. Ct. 1188 (2018), the

United States Supreme Court reversedgleenth Circuit’s holding in Wilson v.

Warden, Ga. Diagnostic Prisa842 F.3d 1155 (11th Cir. 2016) that addressed how

a state appellate court’s summary treathwd a claim should be analyzed under
§ 2254(d). Rather than analyze thguaments or theories that could have

supported the state court’'s summary deaisis previously held by the Eleventh



Circuit, federal courts should “look through” the unexplained decision to the last
related state-court decision that does mlewa relevant rational and presume the

that the unexplained decision adeghthe same reasoning. S&dson v. Sellers

138 S. Ct. at 1192-97 (discussing the Hdbrough” analysis). approach

announced in Ylst v. Nunnemak&01 U.S. 797 (1991). The Court applies the

“look through” approach in evaluag under 8 2254(d) the Georgia Supreme
Court’s summary denial of Petitioner’s dipption for certificate of probable cause
to appeal the denial dlabeas corpus relief.

[1l. Discussion of Petitioner’s Claims for Relief

A. Claim I: Ineffectiv e Assistance of Counsel

1. LegalStandard

Petitioner contends in Claim 1 tHas trial counsel nedered ineffective

assistance in several wayStrickland v. Washingtg66 U.S. 668 (1984),

provides the standard for evaluating claimhsneffective assistance of counsel.
The analysis is two-pronged, and theu@ may “dispose of the ineffectiveness

claim on either of its two growis.” Atkins v. Singletary965 F.2d 952, 959 (11th

Cir. 1992); seétrickland 466 U.S. at 697 (“There is no reason for a court

10



deciding an ineffectivenessamin . . . to address bothroponents of the inquiry if
the [petitioner] makes an inicient showing on one.”).

Petitioner must first “identify the acts or omissions of counsel that are
alleged not to have been the resulted#dsonable professional judgment” and show
that “in light of all the circumstances, the identified acts or omissions were outside
the wide range of professionaltlpmpetent assistance.” Stricklad®6 U.S.
at 690. The court must be “highlyfdeential,” and must “indulge a strong
presumption that counsel’s conduct fallshin the wide range of reasonable
professional assistance.” lak 689. “Given the strong presumption in favor of
competence, the petitioner’s burden afgoasion — though the presumption is not

insurmountable — is a heaone.” Fugate v. Hea@61 F.3d 1206, 1217 (11th Cir.

2001) (citation omitted). As the Eleventhr€liit has stated, “[t]he test has nothing
to do with what the best lawyers would halane. Nor is the s even what most

good lawyers would have dafieWaters v. Thomagst6 F.3d 1506, 1512 (11th Cir.

1995) (en banc). Rather, the inquiry isetlirer counsel’s actions were “so patently
unreasonable that no competent attorneyld’ have chosendém.” Kelly v.

United States820 F.2d 1173, 1176 (11th Cir. 198 Qourts must “allow lawyers

broad discretion to represent their cleby pursuing their owstrategy,” White v.

11



Singletary 972 F.2d 1218, 1221 (11th Cir. 1992)danust give “great deference”

to reasonable strategic decisions, Dingle v. Secretary for Department of
Corrections480 F.3d 1092, 1099 (11th Cir. 2007). “When courts are examining
the performance of an experienced tcalinsel, the presumption that his conduct

was reasonable is even strongeChandler v. United State218 F.3d 1305, 1316

(11th Cir. 2000¥.

To meet the second prong of the Strickl#est, Petitioner must demonstrate
that counsel’s unreasonable acts orsmions prejudiced him. Stricklandb6 U.S.
at 691-92. That is, Petitioner “must shtvat there is a reasonable probability

that, but for the counsel's unprofessionaibes, the result of the proceeding would

2 In his reply memorandum, Petitioner maintains that Chafidlaot the last

word” in making a sufficiency of representatidetermination. ([72] at 10-11). In
support, Petitioner misquotes the Supegdourt for the proposition that “[t]he
character of a particular lawyer’s expegermay shed light in an evaluation of his
actual performance, but it does nugtify a presumption offfectiveness the
absence of such an evaluation.” ([d211 (emphasis supplied), quoting United
States v. Cronic466 U.S. 648,665 (1984)). But Cromiddressed whether a
presumption ofneffectiveness appropriate for inexperienced trial counsel.
Cronic had been convicted of mail fraaehd he raised a claim of ineffective
assistance of counsel by, in part, conliag that the youth and inexperience of his
trial counsel rendered counsel’s perfamae deficient. The Supreme Court
discounted that argument, stating, “[titlearacter of a particular lawyer’s
experience may shed light in an evaioa of his actual performance, but it does
not justify a presumption aheffectivenesm the absence of such an evaluation.
Cronig 466 U.S. at 665 (emphasis supplied). Cralzies not undermine the
presumption of effectiverss required by Strickland

12



have been different. A reasonablelpability is a probability sufficient to
undermine confidence in the outcome,”atl 694, requiring “a substantial, not just
conceivable, likelihood of a different result.” Pinholst&$3 U.S. at 190
(quotation and citation omitted).

The Court’s review of the Georgiai@eme Court’ rejection of Petitioner’s
claim of ineffective asstance of counsel is “doubly deferential.” &i.190
(quotation and citation omiit¢. The Court takes a itjhly deferential look at
counsel’s performance [under] Strickland. through the derential lens of

§ 2254(d).” Id.

2. Ineffective Assistance of Counsel During the Penalty Phase of
the Trial

a. Background

Petitioner first claims that his triabansel rendered ineffective assistance by
failing to adequately investigate and gmesmitigation evidence during the penalty
phase of his trial. According to Petition&ial counsel failed to uncover evidence
relating to Petitioner’s social history @y background, sexual abuse that he
suffered as a child, his mental deficasd his abuse of drugs. Petitioner claims

that, if trial counsel had discovereddaproperly presented this evidence, a

13



reasonable probability exists that the outeoof the penalty phase of his trial
would have been different.

As found by the Georgia Supreme Cotnigl counsel’s effort to prepare for
the penalty phase of Petitioner’s trial imgdéd first traveling to Kentucky and Ohio
for a week to investigate Petitioner’s casel to speak with potential withesses.

Sears v. Humphrey51 S.E.2d at 372. While oratttrip, trial counsel met

Petitioner’'s mother, and she directed tdalinsel to individuals who could appear
to testify for Petitioner dumnig the penalty phase. lat 372-73 Trial counsel
interviewed “approximately a dozen potehtiatigation witnessg” and “explored
pertinent areas of mitigation.” ldn addition to members of Petitioner’s
immediate family, “trial counsel talkedlith a variety of people, including
neighbors, long-time family friends, [P&biner’s] former high school counselor, a
woman for whom he had babysat, angoung woman who had attended school
with him.” Id. at 374.

Trial counsel asked Petitioner’'s mothermbtain his school records, but trial
counsel never received them. &i.375; see als(21.12 at 28]). Trial counsel
was, however, able to learn about Petigids schooling from Petitioner’s parents

and the school guidance counsdlwey talked to. For a variety of reasons that will

14



be discussed at greater length below, tttalnsel also opted not to have a mental
health evaluation perfored on Petitioner._Id.

Trial counsel's mitigation defensentrolved showing that Petitioner came
from a respected, well-liked family;dh despite some problems at school,
Petitioner was also well-likedhad never been in any serious trouble, had no
history of violence, and was consideaalite and well-mannered by teachers,
friends, and neighbors; that [codefengaVilliams’ influence, Petitioner’'s own
youth and immaturity, and the fact thet was stranded over 400 miles away from
home all contributed to his commissionusicharacteristically violent crimes; that
he cooperated with policand that sentencing him to death would devastate his
parents, his family, and their friendsho were well-regarded members of his
community.” Id.at 377.

During the penalty phase of the trieounsel presented the testimony of
people who knew Petitioner well, includiiggtitioner’'s mother, adults who knew
Petitioner when he was growing updaPetitioner’s friends The witnesses
testified that Petitioner wagenerally friendlyand well behaved, that he got along
well with his family, and that it was aatk to learn that Petitioner had committed

the crimes for which he was convicted. ket 378-80. They all also pleaded

15



with the jury to spare Petitioner’s life berse his death would cause so much pain

to his family. _1d.

In his closing argument, [trial counsel] asked the jurors to consider the
following mitigating factors: (1)Petitioner’s] youth and immaturity

at the time of the crimes; (2) his ngilent history; (3) the fact that
[Petitioner] was asking for the sarftearsh sentence” as Williams,
who had pled guilty to the same indictment on which Petitioner was
being tried and who counsel argueds a drug dealer, a thief, and
“the detail man in this case”; (4)dHact that [Petitioner] would also
“be tried, convicted, and punishedKentucky, . . where the murder
occurred” and where the proséon was also seeking the death
penalty; (5) the fact that Williamsitially lied to the police, whereas
“Petitioner was candid from the sfaand cooperated with police by
accompanying them to his parent®me and directing them to the
physical evidence; (6) the character of Patiér's family and the
impact sentencing Petitioner to deatould have on its members; and
(7) a pretrial letter from defense counsel to the district attorney
confirming Petitioner’s offer to plead guilty to the charges in
exchange for two consecutive I§entences, which the defense
entered into evidence as autized by the law at that time.

Id. at 380.

The Butts County Superior Court,its first order denying habeas relief
[21.12], found that trial counsel’s performance during the penalty phase of
Petitioner’s trial was inadgiate because counsel' s@stigation to uncover
mitigating evidence was not thorough. @d.27). The court concluded, however,
that Petitioner had failed to show prdjce, noting that Petitioner “failed to

establish that there is a reasonable likelihood that the outcome of his trial would

16



have been different if kicounsel had done more istigation.” ([21.12] at
29-30). The state habeas corpus taoted that trial counsel presented a
reasonable theory of mitigation and titaas impossible to determine “what
effect a different mitigation theomyould have had” on the jurors. (lat 30).

After the Georgia Supreme Courtnsonarily denied review, the United
States Supreme Court identified two errors in the Superior Court’s Strickland
analysis: (1) “the court curtailed a more probing prejudice inquiry because it
placed undue reliance on the assumedoredsdeness of counsel's mitigation
theory;” and (2) “the court failed tpply the proper prejudice inquiry” under
Stricklandwhich “would have taken into asant the newly uncovered evidence of
[Petitioner’s] significant mental and ps$wilogical impairments [introduced in the
state habeas corpus proceeding] alarig the mitigationevidence introduced

during [Petitioner’s] penalty @se trial.” _Sears v. Uptps61 U.S. at 953-56.

On remand, the Butts County Supei@wurt assigned a new judge to review
the case. In denying relidfe second time, the Superi©ourt expressly declined
to address the question of whether trialmgel had been ineffective in failing to
perform an adequate investigation ieparation for the peitg phase. ([21.36]

at 7). The court, however, made “fings of fact regarding trial counsel’s

17



performance . . . in order to adequpatddress and analyze the prejudice
components of Petitioner’s ineffectiassistance of counsel claim.” (&t 8). The
court considered the evidence uncoveredtriay counsel, evaluated trial counsel’'s
strategy in presenting that evidence aedlining a mental health examination, and
compared that evidence tize new evidence in aluating prejudice. _(Idat 7-20).
The court found that “even if the evidenpresented at the state habeas hearing
were presented before the jurye thvidence was not significant enough to
reasonably suggest that Petitioner’s sentevadd have been fferent.” ([21.36]
at 20). After reviewing all of the cat®w cited by Petitioneras well as additional
affidavits, the court concluded that Petiter was not prejudiced by trial counsel’'s
performance during the penalty phase ofttls because “after weighing the total
evidence, of aggravating and mitigatingura, presented at trial and in these
proceedings, there is no reasonable Iliadd of a different outcome” and denied
Petitioner’s claim. (Idat 27).

The Georgia Supreme Court affirmiéxd® Superior Court, providing an
equally in-depth analysis. But the Ggiar Supreme Court specifically addressed
trial counsel’s investigation and concluded that “trial counsel conducted a

reasonable investigation for mitiyag evidence.”_Sears v. Humphreip1l S.E.2d

18



at 376. The Georgia Supreme Court furthgreed with the &erior Court that,
even if trial counsel had been deficiamthe investigation for the penalty phase,
Petitioner had failed to demdreste prejudice under Stricklandd. at 377.

Having carefully reviewed the Geoagbupreme Court’s opinion in light of
the record and Petitioner’'s arguments, (airt concludes that the state court’s
decision was not “contrary to, or involvad unreasonable application of, clearly
established Federal law, as determibhgdhe Supreme Court,” nor did it result “in
a decision that was based on an unreasomgégmination of the facts in light of
the evidence presented in the Stadart proceeding.” 28 U.S.C. § 2254(d).

b. Claim that the State CouNsolated the Supreme Court’s
Mandate

Petitioner argues that the Georgia &umpe Court’s holding is not entitled to
§ 2254(d) deference astiould be reviewede nove because the U.S. Supreme
Court resolved the adequacy of counsel’s performance “conclusively,” and the
issue “was not within the purview of ti&eorgia Supreme Court to revisit.” ([60]
at 59). The Georgia Supreme Court readdhat it had authority to address the
adequacy of trial counsel’s investigatiand doing so did not violate the Supreme

Court’s mandate:

19



As an initial matter, we addressgfitioner’s] claim that the habeas
court violated the Supreme Courtfeandate in several ways. First,
[Petitioner] contends that the et court violated the mandate by
addressing trial counsel’s performameets 2011 Order. The habeas
court concluded in the 2008 OrdeatHPetitioner] had demonstrated
that his counsel's sentencing phase investigation was constitutionally
deficient based upon its finding tHabunsel’s investigation into
mitigation evidence [was] limited tone day or less, talking to
witnesses selected by Petitionaristher.” The habeas court
concluded nevertheless that, “[b]esaicounsel put forth a reasonable
theory with supporting evidencdPetitioner] had failed to prove
prejudice. Because the Suprenmmu@ concluded that the habeas
court erred in its “analysis reghng whether counsel’s facially
inadequate mitigation investigatignejudiced [Petitioner],” Sears v.
Upton 130 S. Ct. at 3264, [Petitionafpims that the habeas court
violated the mandate issued by tAhupreme Court by re-examining
trial counsel’s performance when thsdue was not before the habeas
court on remand. Sd#riggs v. Penn. R. Cp334 U.S. 304, 306
(1948) (holding that “an inferior court has no power or authority to
deviate from the mandate issued byappellate court”)In re Sanford
Fork & Tool Co, 160 U.S. 247, 255 (1895) (“When a case has been
once decided by th[e Supreme Cloom appeal, and remanded to [a
lower clourt, whatever was befottgfe Supreme C]Jourt, and disposed
of by its decree, is considered as finally settled.”).

However, we do not read ttenguage of Sears v. Uptas

establishing that the Supreme Cwigisposed of” either prong of
[Petitioner’s] ineffectiveassistance claim. Séere Sanford Fork &

Tool Co, 160 U.S. at 256 (stating that “[t]he opinion delivered by th[e
Supreme CJourt, at the time ofngering its decree, may be consulted
to ascertain what was intended byritandate”). Rather, we read the
remanding opinion as showing that the Supreme Court only assumed
for the purposes of its discussion the correctness of the 2008 Order’s
conclusion that trial counsebnducted a “constitutionally

inadequate’™ investigaon. Sears v. Uptqrl30 S. Ct. at 3261 (stating
that the evidence thfeetitioner] presented in his habeas proceeding

20



“was not brought to light” at the time of his trial “becausa the
words of the state [habeas] couftPetitioner’'s counsel conducted a
penalty phase investigation that was its face . . . constitutionally
inadequate’™) (quoting [Petitionel'&\pp. to Pet. for Cert. 27B
(emphasis supplied)); ict 3264 (stating thafifn [the habeas
court’s] view, the cursory nature of counsel’s investigation into
mitigation evidence . . . was ‘ots face . . . constitutionally
inadequate’ ") (quoting [Petitionel'&\pp. to Pet. for Cert. 27B
(emphasis supplied)).

Our reading of the Supreme Cosrtpinion is sound. First, the
Supreme Court did not explicitgngage with any evidence in the
record regarding trial couabs performance. Compare.g, Wiggins
v. Smith 539 U.S. 510, 523-34 (20p3Villiams v. Taylor 529 U.S.
362, 395-96 (2000); Strickland66 U.S. at 699. Second, the
Supreme Court never stated that itessgl with the habeas court that
the assistance rendered by jfater’s] trial counsel was
constitutionally deficient. Compaimmelman v. Morrison477
U.S. 365 (1986) (stating that the Cotagree[d] with the District
Court and the Court of Appealsattthe assistance rendered [to the
defendant] by his trial counsel waonstitutionally deficient”).
Therefore, we conclude that neither prong of [Petitioner’s] ineffective
assistance of counsel claim was fipaisposed of by the Supreme
Court.

Sears v. Humphrey51 S.E.2d at 369-70 (footnot@sitted, some alterations in

original).

The Court agrees wite state court that nothing in the United States
Supreme Court’s opinion prevented theestadurts from revisiting the question of
trial counsel’s performanceAt a minimum, fairmindequrists “could disagree on

the correctness of the stateurt’s decision,”_Harringtgrb62 U.S. at 102 (internal
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guotation marks omitted), and habeas rairethis basis is therefore precluded.
That the United States Supreme Court démertiorari and declined to address
whether the state court violated itsmdate provides additional evidence that
fairminded jurists could find that the Gmgia Supreme Court had authority to
address the adequacy of trial counsigkgestigation. Whether the state court
actually had this authority is not at issuRather, under the rubric of § 2254(d),
this Court is concerned only with wther Petitioner hamet his burden of
demonstrating that the state court’s comin that trial counsel’s performance was
constitutionally adequate was objectivehreasonable either in comparison to
constitutional law as described by the Supe Court or in light of the facts as
determined by the Georgia Supreme Colitte Supreme Court did not evaluate
the state court’s initial determinatidimat trial counsel’s investigation was
deficient, much less “conclusively” disposf the issue as Petitioner contends.

Even if the Georgia Supreme Coumiproperly considered the performance
prong of the Stricklantkest, Petitioner has failed to demonstrate entitlement to
relief with respect to the prejudice promg, explained below. Either way,

Petitioner’s Stricklanalaim fails.
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C. Trial Counsel’s Decisioto Forego a Mental Health
Evaluation

Petitioner next argues that thedégia Supreme Court unreasonably
determined that trial counsel’s decisiorfdoego hiring a mental health expert did
not amount to ineffective assistandeetitioner criticizes the Georgia Supreme

Court’s finding that trial counsel had madication that he had a significant or

noticeable mental disorder, sBears v. Humphrey51 S.E.2d at 376, as having
no record support.

Petitioner contends trial counsel hedple indication that he suffered from
some mental abnormality. Petitioner argthest trial counsel signed an affidavit

characterizing Petitioner’s behavior as “odd,” “bizarre,” “disturbed,” “out of touch
with reality,” and “erratic,” and notinthat his significant impulsiveness indicated
that “he could have some psychologirabalance.” ([60] at 60). Petitioner
maintains that it was obvious thattrcounsel shoultiave had Petitioner
evaluated, that such an evaluation vdoihve revealed mitggion evidence, and

that this new evidence would haveeasonable probability of changing the
outcome of the penalty phase of Petitioner’s trial.

The record reveals significant counteliwg factors that led trial counsel to

forego a mental health examination. Taoaunsel initially filed a motion for funds
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to hire a mental health expert, but attegy returned from their trip to Ohio and
Kentucky, counsel withdrew the motiorr fa variety of reasons. Key among those

reasons was the evidentiary relgtablished in Sabel v. Stag82 S.E.2d 61

(Ga. 1981), which was then theMa@f Georgia. Under Sahef trial counsel had
hired a mental health expert, they woulddaad to turn thagxpert’s report over

to the prosecution, and the prosecution wdngdgermitted to call Ht expert to the
stand even if the defense opted not to. Ad.a result, even if the expert’s
evaluation revealed something that tdalinsel wanted desperately to keep the
jury from learning — for example, a diagnosis of psychopathy — prosecutors would
have access to that information and wdwdree to tell the jury about it as well as
point out that trial counsel was tryinghale this information from the jury. Trial
counsel also harbored concerns tRatitioner might divulge incriminating
information to the examiner duringpaychological examination, and that
information might be reflected in thep@rt that prosecutors would see. (See

[20.32] at 47)

3 Petitioner also contends thaetéffect of the rule in Sahetas to deny him

of effective assistance. ([60] at 68-70h his Claim I, dscussed below, Petitioner
argues that he was deprived of a fairl toecause the of howaeltrial court applied
the rule in_Sabel This Court considers Petitiareclaim that the trial court’s
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Finally, at that time, when facedth requests for a mental health
examination, Superior Court judgesGobb County had the g@ctice of appointing
a mental health expert employed by the staté, to trial counsel, “it appeared that
probably we were going et a whitewash, for want af better word, from that
type of expert.” (Idat 27-28).

As found by the Georgia Supreme Court:

Trial counsel testified that, in deling to withdraw the motion [for an
expert mental health evaluation], thegnsidered theatt that the trial
judge who was assigned to theeasutinely appointed a Georgia
Regional Hospital doctor when imggint defendants sought expert
psychological assistance. €l on their own experience and
discussions with other attorneyo were experienced in obtaining
mental health evaluations for thaidigent clients in Cobb County,
trial counsel did not think that a mental health evaluation by a state
doctor was likely to yield anything hdip to [Petitioner]. In addition,
given [Petitioner’s] inclination tpresent himself as a “tough guy,”
counsel were concerned that, evieme received the warnings
required by Estelle v. Smitd51 U.S. 454 (1981), and Miranda v.
Arizona 384 U.S. 436 (1966), [Petmer] might make damaging
statements that could be recounted by a court-appointed psychiatrist at
trial. Thus, counsel stated thagdause of the law at the time, they
feared that an evaluation wouhlmost certainly benefit the
prosecution.

Sears v. Humphrey51 S.E.2d at 375.

Sabelruling caused his trial counsel to beffeetive to be a part of that broader
claim.
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The Georgia Supreme Court acknatged trial counsel’s affidavit
statements and deposition testimony concerning Petitioner’s “bizarre” speech and
demeanor, but the state court noted thalt ¢nansel also “testified that they never
had any trouble communicating with [Petitioner].” &i.375-76. Trial counsel
further testified that thegever “saw any behavior §fetitioner] indicating any
type of mental deficiency that could be used in mitigation and that, if they had,
they would have had [Petitioner] evaluatibpite the fact that the rule_in Sabel
was in effect at the time ¢Petitioner’s] trial.” _1d.

The Georgia Supreme Court also noted:

Counsel discussed their options with [Petitioner], “advis[ing] him that

it was problematic whether the appomgnt of a mental health expert

would be advantageous or necesgarthe defense.” Both attorneys

testified that, after consultingith counsel, it was [Petitioner’s]

choice not to be evaluated. S&teickland 466 U.S. at 691 (stating

that it is proper for counsel to babeir actions on “informed strategic
choices made by the defendant”).

The record establishes that trial coeirsarefully considered the decision not
to have Petitioner undergo a mentalltreavaluation. The Georgia Supreme
Court based its conclusion that trial counsel was not ineffective for failing to

secure such an evaluation on a broad rafg®idence. It was based, in part, on
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trial counsel’s considered opinion that anta health evaluation would not reveal
helpful mitigating evidence. It wasrther based on trial counsel’s reasonable
strategic decision that the possible béreif a having Petitioner evaluated were
far outweighed by the potential costspesially given the possibility that
Petitioner may disclose something harmful, the disclosure requirements imposed in
Sabel,and the small likelihood that the coagpointed mentaldalth expert would
render a helpful opinion. Even trial coetis affidavit, so heavily relied upon by
Petitioner, highlights trial counsel’s struggle in wrestling with the decision to
withdraw their motion for an evaluation@that they had a reasonable strategic
basis for doing so. After considering the Sahleng and Cobb County’s practice
concerning the appointment of psychotmdiexperts for indigent criminal
defendants, they “determindéght we could not have [Petitioner] examined pretrial
without facing an untenable risk of doing radharm than good.([19.11] at 97).
Further:

As an alternative to seeking a mi@& health evaluation which was

likely to be harmful overall to owlient, under Georgia law at the

time, we developed an alternateagtgy for the sentencing phase of

trial. It was our hope that thee&rs family, neighborhood friends and

other lay witnesses could portr@Betitioner] as a previously non-

violent teenager who committed a terrible crime which was out of
character for him, thereby avoiding the ultimate punishment.
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([20.32] at 108-09).

Such reasoning is the essencstdditegic thinking under Strickland'he
Court thus concludes that the Georgia 8apr Court did not error in holding that
trial counsel’s decision to forego a merttablth evaluation for Petitioner did not
render counsel’s assistance ineffective.

Petitioner mischaracterizes the Gear§upreme Court decision in stating
that the court “ruled that unless counsel is able to observe a ‘significant and
noticeable disorder,” counselavsolved of the duty tokplore their client’'s mental
health.” ([60] at 64). The Georgia Supe@ourt actually said that it agreed with
the Butts County Superior Court “thatithhout any indicationthat Petitioner was
suffering from anysignificant noticeable disorder,’ trial counsel made a
reasonable strategic decision not to hiaive evaluated by a mental health expert

under the circumstances facing counsel at the.tingears v. Humphrey’51

S.E.2d at 377 (quoting [21-36 at 11]) (emasis supplied). The Georgia Supreme
Court explained at length that, while some evidence existed that Petitioner had
some mental dysfunction, trial counsel reasonably declined a mental health

evaluation given the significant countervaglifactors trial counsel faced at the
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time (i.e. the Sabalisclosure rule and the likebpinion of a court-appointed
expert). This Court agrees.

d. The Georgia Supreme CowitConclusion that Trial
Counsel Conducted a Reasonable Investigation

In his final brief, Petitioner dedicates significant argument to his contention
that the Georgia Supreme Court unreatdyndetermined that trial counsel
conducted a reasonable investigation eparation for the penalty phase of the
trial. According to Petitiorre trial counsel spent only a single afternoon of their
trip to Ohio interviewing mitigationvitnesses and new#&llowed up on the
information that they learned[60] at 80-88). It wasn this basis that the Butts
County Superior Court originally deterneith that trial counsel’s performance was
deficient. ([21.12] at 27).

Petitioner further contends that nyaof the Georgia Supreme Court’s
findings regarding trial counsel’s investigation are not supported by the record.
For example, the state court found ttretl counsel talked to Petitioner “about
recording evidence from him regarding liackground, family history, [and]
social history,” and that trial couns®llected names of potential mitigation

witnesses from Petitioner. Sears v. Humphi®i S.E.2d at 372. Petitioner

contends that because trial counsglés contain no evidence regarding
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background or a list of withesses prowddsy Petitioner, the ate court’s finding
has no support. ([60] at 84However, in his depositioial counsel testified that
he told Petitioner that he needed topde trial counsel with evidence on his
background, his family history, and hiscg history. ([20.32] at 77). Trial
counsel further testified that Petitionedhaovided names of mitigation withesses
to talk to. ([20.35] at 35-36 Petitioner does not refutieis testimony. That trial
counsel’s files lack additional evidensepporting this testimony does not render
the state court’s finding incorrect, and tieeord supports the state court’s finding.
Petitioner next argues that none of thiéigation witnesses that trial counsel
interviewed in Ohio were selected by trtalunsel “as part of a specific effort to
uncover evidence of [Petitioner]'s backgrowrdnental impairment.” ([60] at
75). Rather, Petitioner contends, trialiosel relied entirely on Petitioner’'s mother
to identify which witnesses should be intewed, and, as a result, the witnesses
“were not chosen by a professional wéihh understanding of what constituted
relevant, admissible evidence.” (kt 76).
Petitioner mischaracterizes thadsnce. While Petitioner’'s mother
gathered the witnesses to her home thgt thee people thathe chose were based

on counsel’s description of the types obpke trial counsel wanted to interview.
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([20-32] at 57). Trial counsel, who dimbt know Petitioner or his family and did
not live in Ohio, acted reasonably in delsing to Petitioner's mother the types of
people he needed to talk to and allegvher to arrange a meeting with those
people.

This case is distinguisible from_Ferrell v. Hall640 F.3d 1199 (11th Cir.

2011), cited by Petitioner([60] at 76). In Ferrellthe Eleventh Circuit concluded

that the Georgia Supreme Court was unreasonable in concluding that trial counsel
had not been deficient in investigatiRgtitioner's backgroundna mental health.
Ferrell’s jury never heard that:

Ferrell suffers from extensive, didailg mental health problems and
diseases including organic brain dayado the frontal lobe, bipolar
disorder, and temporal lobe epissp Nor did they learn that the
defendant had attempted suicide a afgven, or that because of these
mental health issues, Ferrell exhibits increased impulsivity and
decreased sound judgment; thegt conduct was not entirely
volitional; or that his judgmerand mental flexibility were
significantly impaired by organic brain damage. Nor, finally were
they ever told that Ferrell’s father was physically abusive to his
children, especially to Ferrell, waig them in the middle of the night
to beat them (sometimes after stiqgpthem naked) with razor strops,
fan belts, and old used belts; thia® family was repeatedly evicted
from their homes and hungry, and liviedear of those to whom the
father owed gambling debts; or that Ferrell’s mother suffered from
clinical depression, suicidal id&ans, rage blackouts, and urges to
physically injure her children.

Id. at 1203.
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The evidence presented in Ferrell’'sstaabeas corpus proceeding included
evidence that Ferrell suffered from dailyzsges, and that “the actions of an
individual with Ferrell's typg of impairment “are nantirely volitional,” because
“[dJuring a complex partiaseizure a person is overtakby a powerful emotion,
usually anger or fear, by hallucinatory es or visions, or by a vivid flashback,”
and “[s]eizures also alter the behawdrich takes place between or after the
seizures, or interictally, resulting in lackawareness, dullness, and confusion as
neurofibers in the brain readjust.” k. 1213. Ferrell's original trial counsel, who
represented Ferrell briefly, testified thadrrell’s mental health problems were
“overt and fairly apparent to anyone who cared to look closely.atlii227-28.

The investigator who was charged withlecting mitigating idormation regarding
Ferrell, “admitted that in preparationrftrial, she had only asked statutory
character evidence questions of the po&émtitnesses, and only followed up with
them if they said anythingositive about Ferrell.” _ldat 1216.

Ferrell's trial counsel had obtainecdreental health evaluation, but it was
limited to “whether Ferdéwas retarded and whwetr he suffered from any
problems that would affect the waivers_of Mirandgts he had signed for the

police,” and there was no diagnosis of afyerrell’s significant mental health
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deficits. Id.at 1211. Ferrell’'s jury also never heard any of the available
humanizing evidence, such as Ferrell'sitkpersonality, strong work ethic, and
other personal characteristics.” &t.1220.

Unlike Ferrell trial counsel in this case had a reasonable basis to forego a
mental health evaluation, and as W# discussed below, the mental health
evidence that Petitioner presented atdfage habeas corpus proceeding is not
compelling. Moreover, while trialatinsel may have imte@ewed mitigation
witnesses for a single day, their quesing of those eleven witnesses was
extensive — comprising some fifty-twoges of single-spaced transcript — and
provided trial counsel with sufficient infamation to make the reasonable strategic
decision to present the mitigation theorgyhultimately used. ([19.17] at 12-64).

In questioning those witnesses, tealinsel asked (1) whether Petitioner had
ever done anything that might indicate thatmight commit this type of crime; (2)
whether he took drugs or drank alcohol; (3) whether he carried knives or other
weapons; (4) what his relationship was like with his parents and his siblings; (5)
whether they felt that he needed psgathc treatment or whether they felt
something was wrong with him; (6) whether he hated white people or was a violent

person; (7) whether Petitionaas mentally deficient([19-17] at 12-64). The
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eleven witnesses were all individualio knew Petitioner well. They included
family friends who were Petdner’s parent’'s age, as wel his peers. At least
three of them worked as mahhealth nurses. Onepaychiatric nurse, indicated
that she thought he needed to see a pawtttibecause he wouldn't interact with
other children his age but would stand off by himself with a blank look on his face.
(Id. at 13-16). Trial counsel also talikto Petitioner’s high school guidance
counselor about Petitioner'stemling. She told trial counsel that Petitioner had
trouble in school staying on task and thet behavior was distractive to other
students rather than violent, and tRatitioner had been placed in the Severe
Behavioral Handicap Unit._(lét 19). Other witrgses interviewed by trial
counsel stated that Petitioner got along wth his parents and that he had a good
family life. (E.g, [20.33] at 70). Itis thus cle#hat trial counsel in this case
performed a much more thorough inveatign than trial counsel in the Ferrell
case, and that their investigation was sigfit for them to make informed choices
regarding trial strategy duringelpenalty phase of the trail.

Petitioner next argues that trial courséhilure to obtain Petitioner’s school
records rendered their investigation defidi Trial counsel, however, was aware

of Petitioner’s problems in school. Accandito the Georgia Supreme Court, trial
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counsel’s file “contained the namesdaaddresses of the schools [Petitioner]
attended and notes summarizing [Petitiorjexthool history, including that he
transferred to a different high school afencounter[ing] behavior problems,’ that
he had ‘numerous suspensions’ at both sahdbat he left school and moved out
of his parents’ home in October of 199@dahat he returned home a couple of

weeks later.”_Sears v. Humphrédb1l S.E.2d at 375 (quoting exhibits). Given that

trial counsel knew about Petitier’s troubles in school, ¢lir strategic decision not
to dig deeper into Petitioner’s school recwas sufficiently informed to meet the
constitutional standard.

Although trial counsel never teséfl that they chose not to obtain
Petitioner’s school records for strategiasens, this Court must “presume, in
accordance with the general presumptioattdrney competeme, that counsel’s
actions are strategic. In the absencarof evidence to overcome the presumption,

no constitutional error is shown,” Stanley v. Z&87 F.2d 955, 970 (11th Cir.

1983) (“We decline to infer from sudafilence an absence of strategy.”).

4 Petitioner's habeas corpus courtsadl the opportunity to question trial

counsel regarding their strategy in connection with Petitioner’s school records and
Petitioner’'s background atehr depositions. When Rdyary, Jr., testified,

Petitioner’'s habeas corpus counsel askedonly questions about whether he met
Petitioner’s father for the first time be®the trial or during the trial and the
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Petitioner has presented no evidence to overcome this presumption, and this Court
concludes that counsel’s conduct was not “so egregious asda@raisference that
it could not reasonably be partarfy legitimate strategy.” lét 969. As
discussed in the next subsection, tcalinsel developed a reasonable theory for
the penalty phase, and it was thus reaslerfab trial counsel to determine that
Petitioner’s school records were not pertinent to that theory.

Based on the record, the Court caiaigls that “fairminded jurists could
disagree on the correctness” of the Geofgipreme Court’s conclusion that trial
counsel carried out a reasonable invesibgainto mitigation evidence, and relief
on this claim is precluded under § 2254(d). Harring&&? U.S. at 101.

e. Trial Counsel’s Mitiggon Theory was Reasonable

The Georgia Supreme Court also coeld that “trial counsel developed a
reasonable mitigation strategy thatluded showing the good character of

[Petitioner] and his familyrad the impact that a death sentence would have on his

reasons that trial counsel did not have tastify at Petitioner’s trial. ([20.35] at
46-55). When Julian Michael Treadawtagtified, Petitioner'sounsel asked him
no questions. ([20.32] &0). The affidavit of ial counsel that Petitioner
submitted in the state habeas corpusceeding discussed only (1) the Sabslie,
(2) trial counsel’s decision to withakw their motion for a mental health
examination, (3) the mitigation witnessesyhnterviewed, and (4) their theory of
defense during the penalty phase ditiemer’s trial. ([20.32] at 99-113).
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family.” Sears v. Humphrey51 S.E.2d at 377. Petitioner contends that trial

counsel’s investigation was so inadequht trial counsel did not have sufficient
information to reasonably decide to pursue their theory of mitigation. However,
the Court concludes that the Georgia Supreme Court’s finding that the
investigation was reasonable is entitlediéderence under § 32(d). The Court
further concludes that, given the infortiea known to counseit cannot be said
that no reasonable attorney would have pursued trial counsel’s theory of
mitigation, and the Georgia Supreme Court’s conclusion regptdal counsel’s
theory is likewise entitie to § 2254(d) deference.

The Court concludes thRetitioner has failed to demonstrate that the
Georgia Supreme Court’s conclusion thatltcounsel's performance was adequate
is not entitled to deference under § 2254(c).

f. Prejudice

I. Evidence Presented ihe State Habeas Corpus
Proceeding

In its order affirming the denial state habeas corpus relief, the Georgia
Supreme Court provided an in depth dgsern of the evidence that Petitioner

introduced in the state hadsecorpus proceeding. SBears v. Humphrey51

S.E.2d at 380-88. That evidenamncerned Petitioner’s brain damage,

37



“debilitating psychiatric symptoms,” diffult childhood, drug use, and childhood
sexual abuse.Petitioner contends that if this evidence had been presented to the
jury, the outcome of Petitioner’sat would have been different.

The Court turns first to the evidence of Petitioner’s neurological and
psychological deficienciesdh he introduced at the stdtabeas corpus hearing.
Dr. Tony Strickland, a neapsychologist, examined Petitier and concluded that
Petitioner has significant frontal lobbreormalities caused by head injuries and
adolescent drug use. The abnormalities regutt@eficits in Petitioner’s ability to
control his reactions and behaviors, anglem. ([18.27] at 6). According to Dr.
Strickland, Petitioner’s “bigget challenge is one ahpulsivity, poor planning,
poor judgment and a compraseiin autonomy.” ([18.25t 43). Dr. Strickland
testified that Petitioner lge'a marginal capacitfor reflection and decision-
making, particularly when faced with digtting stimuli. His ability to organize
his choices, assign them relative weighdl delect among them in a deliberate way
Is grossly impaired. He instead resato problems impulsively and becomes

disorganized and confused.” ([18.27] at 8).

> Petitioner also presented evidencéhia state habeas corpus proceeding

regarding his unusual behavior as a cthiat he did not raise in his final brief
before this Court.
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Dr. Richard G. Dudley, Jra psychiatrist, also amined Petitioner. Dr.
Dudley concluded that hfsssessment established atpre of [Petitioner] as
severely compromised in his capadity sound decision-making and reasoned
behavior.” ([18-28] at 31). Specifity Dr. Dudley concluded that Petitioner
“exhibits extreme impulsivity, drastally impaired executive functioning,
inappropriate affect, mood disbance and grandiose thinkitigat is so severe that
his contact with reality iat times tenuous.”_(Iil. According to Dr. Dudley,
Petitioner is “substantially disabled under besst of circumstances,” and that with
the addition of stress, his “functioningpidly decompensates even further and
purposeful behavior all but ceases.” @l59). Dr. Dudley stated that in his
“professional opinion . . . [Petitionés]specific psychiatric, emotional and
cognitive disturbances directlgad [sic] to the eventsf that weekend careening
beyond his control.” _(Idat 62-63).

Regarding Petitioner’s childhood, Petitioner introducedeweé at the state
habeas corpus hearing regardingdiisfunction in his immediate family.
According to this evidence, Petitiargeparents argued frequently, and these
disagreements occasionally became mtalsiPetitioner portrays his parents’

physical fights as frequent, but he mens only two instances where the children
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witnessed a physical altercation. @me occasion, Petitiorie father dragged
Petitioner’'s mother by the hai([19.9] at 31). On #hother occasion, Petitioner’s
parents were engaged in an argument WPetitioner’s father “just snapped.” He
“came at” Petitioner's motheand she screamed at Petitioadrother to bring her
a knife which the brother did._(ldt 58). Petitioner’s evidence further indicates
that his parents often demeaned eableroand that his mother cheated on his
father.

As to Petitioner’s treatment by his par® Petitioner's mother is portrayed
as being distant and uninterested in hédokn, especially Petitioner. When she
felt that the children were bothering herestould beat and verbally abuse them.
([18.28] at 51). Some witnesses notiedt Petitioner's mother openly favored
Petitioner’s brother. _(Idat 53).

Petitioner’s father, who was wheelahbbund as the result of an accident
while he was in the Armywas more engaged, batcording to Petitioner’s
evidence, his attention to him was niaga He beat the children and used
disciplinary practices that were bowed from his military service. After

Petitioner and his brother broke a window, tliather made them dig a hole in the

® The record is uncleas to whether Petitioner’s father was injured in a

helicopter accident or a skydiving accident.

40



back yard that was big enough to bury the window. aid8). Petitioner’s father
was also particularly critical of Petitione@nd when Petitiondailed to meet his
unrealistic expectations, he uld openly criticize him. _(Idat 49-50).

Petitioner also introduced evidence thatwas sexually abused by an older
cousin. According to Petitioner’s brothéne cousin liked to take the younger
children into a closet and try to rub thgenitals or grind his genitals on them.
([18.28] at 45). Petitioner’srother never saw the cousitolest Petitioner, but he
claimed that he saw the cousikéaPetitioner into the closet. (ldt 46).

Petitioner himself has never claimed thawas sexually abused, but one witness
testified that while he was smoking “weed” with Petitioner, Petitioner told him that
“someone” had “molestediim and his brother when they were young but did not

provide any further details. Sears v. Humphi&l S.E.2d at 385.

il The Georgia Suprenf@ourt’s Prejudice Analysis

In weighing the mitigation evidendkat Petitioner presented in the state
habeas corpus proceeding, the Geofgipreme Court first pointed out that it
agreed with the Butts County Supert@ourt’'s conclusion that much of the
evidence that Petitioner presented wa®ligole. The affidavits Petitioner

submitted “contained a great deall@arsay and speculation testimony, which
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would have not been allowed before the jury,” atl.380 (quoting the state habeas
corpus court), and the affidavit testimoory which the mentaldalth experts relied
was weak._Id.

Regarding Petitioner’s social history and family background testimony, the
Georgia Supreme Court foutitht much of that eviehce would not have been
admissible or relevant. lat 381. Of the admissib&ridence, the court concluded
that much of it was inconsistentor example, Petitioner’s evidence of
maltreatment by his parents was countdrgdther evidence that indicated that
“both parents were involved with theiridren and attempted to provide the best
for them,” and that Petitioner’s fatheém,particular, worked hard to make
Petitioner a better person. Hkt.384.

The state court further concludithat Petitioner’s evidence of his
dysfunctional family pales in comparistmthe type of dysfunction evidence the
omission of which the United States Supreme Court has found prejudicial.

“In any event, all of the familgysfunction testimony, even taken

together and credited as truewsak and a far cry from the horrific

childhood circumstances that have been held sufficient to satisfy the

prejudice prong in a capitabse.” _DeYoung v. Schofiglé09 F.3d

1260, 1291 (11th Cir. 2010) (finding that the defendant was not

prejudiced by the omission of mitigating evidence that included

testimony that his father w&hyperrational, judgmental,
authoritarian, obsessive, and emotibndistant” and that his parents
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“showed [him] little affection”). ComparBompilla v. Beard545

U.S. 374, 391-92 (2005) (stating tlmahitted mitigating evidence
included evidence that the petitiongparents were alcoholics; that
his father frequently beat his mother, bragged about his infidelity, beat
the petitioner, and locked him in axcrement-filled dog pen; and that
the petitioner slept in an unheatdticaand went to school in rags);
Wiggins, 539 U.S. at 534-35 (noting omitted mitigating evidence,
inter alia, of “severe privation andase in the first six years of . . .
life” and “physical torment, sexual molestation, and repeated rape
during . . . subsequent years in foster care”); Willias2® U.S. at

395 (finding that omitted mitigatg evidence of defendant’s
“nightmarish childhood” included his parents’ imprisonment for
criminal neglect of him and hsblings, his severe and frequent
beatings by his father, and his commitment to an abusive foster
home). Thus, we conclude thaatrcounsel’s failure to present
[Petitioner’s] new evidence abohis allegedly damaging home
environment did not result in prejudice sufficient to support the
success of his overall ineffectivesastance of trial counsel claim.

Id. at 384-85.

With respect to Petitioner’'s evidenit@at he was sexually abused, the
Georgia Supreme Court noted that theyaidence that Petitioner himself ever
claimed that he was abused was the heaBmavit testimony of another witness.
The remaining evidence was all based andlaims made by Petitioner’s brother,
Demetrius. With regard to that eviden the Georgia Supreme Court concluded:

[T]his evidence would have carridittle weight with the jury for

several reasons. Regarding Demeatriastimony, we conclude that

the jury would not have found it very persuasive, considering its

equivocal nature, Demetrius’ obviouderest in his brother’s case,
and, . . . the fact that he wsishbject to impeachment based on his
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prior felony convictions. As to fether witness]'s hearsay affidavit
testimony, he testified that ead only known [Petitioner] for a
relatively short period of time whdre and [Petitiong began to get
“high” together on “weed” evergnorning and that it was during one
of their conversations while they vee“hanging out” that [Petitioner]
told him only that “someone” ldx‘molested” him and Demetrius
when they were young without prouwdj any further details. Thus,
[Petitioner] failed to show that ightestimony is anything other than
unreliable hearsay. Sédssendaner v. Stat832 S.E.2d 677 (Ga.
2000) (holding that the rules ofidence are not suspended in the
sentencing phase but that they mayder proper circumstances, yield
to the need to present reliabhitigating evidence). Most
significantly, [Petitioner] did not repbthat he had ever been sexually
abused to either of the habeasaéhealth experts who examined
him, and, as Dr. Strickland notedhis report and affirmed through
his affidavit, [Petitioner] deniedng sexual abuse to the mental health
professionals treating him #te Georgia Diagnostic and
Classification Center. Thus, werclude that the omission of the
weak evidence submitted in the lals proceedings that [Petitioner]
was sexually abused as a child did not result in prejudice sufficient to
support the success of his overallfieetive assistance of trial counsel
claim.

Id. at 385.
After reviewing the mental healthidence that Petitioner presented at the
state habeas corpus proceedihg, Georgia Supreme Court held:

While the testimony that [Petntner] suffers from some brain
impairment and mental healpmoblems is uncontroverted and
certainly has potential mitigating vauwe conclude that he was not
prejudiced by the omission of thisidence at trial for the following
reasons: (1) the weakness ofahwf the evidence upon which
[Petitioner’'s] mental health expsntelied to support their testimony
and diagnoses; (2) the aggravatingepdial of this evidence; (3) the
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testimony’s inconsistency withéhevidence at trial; and (4) the
strength of the aggravating ammstances in [Petitioner’s] case.

Id. at 388.

The state court pointed out that,nraking his diagnoses, Dr. Strickland
relied in part on Petitioner’s history bfain trauma and the substance-induced
changes in brain function thatcompany cocaine abuse. &t1389. The court

then noted:

the only records of medical treatmeateived by [Petitioner] before
his incarceration that are in thecord concern his burned hand at age
15, and Dr. Strickland reported thaefRioner] told him that this was
the only occasion that he had ebeen hospitalized. Thus, Dr.
Strickland testified, heelied on [Petitioner’s$elf-reporting, family
affidavits, and the fact that [R@dner] has two scars on his head to
verify his history of head injuries.

The Georgia Supreme Court acknosiged that Petitioner had provided

evidence that he had suffered from hemqdries, but found that the Butts County

Superior Court

was authorized to comker the evidence upamhich Dr. Strickland’s
opinion was based and, specificatly,consider that [Petitioner]
submitted no medical records to Werthe severity of these head
injuries or to show whether [Petter] could have possibly suffered
brain injuries as a result dfiese head injuries. S#éndom v. Sec'y,
Dept. of Corr, 578 F.3d 1227, 1249 (11th Cir. 2009) (finding it
unlikely that a death row petitionerxpert testimony “would have
had much impact on the [sentenckclBoice of sentence” considering,
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among other things, that the opinions “lacked a medically verifiable
foundation, e.g., hospital records confirming that [the petitioner] in
fact suffered head traumaalding to brain damage”).

The Georgia Supreme Court furtimated that Dr. Strickland relied on
Petitioner’s “significant” history of drg abuse, but pointed out that

Dr. Strickland acknowledged that hedied upon [Petitioner’s] self-
reporting for the information thée had a “significant history of
marijuana and cocaine use that bega[ages] 12 to 13 and increased
in its intensity through ages 14 18 up to incarceration” and that he
did not review any documents interview anyone who corroborated
[Petitioner’s] account. At triathe State would certainly have
challenged Dr. Strickland’s diagnosggyen the fact that there was no
testimony that [Petitioner] ever usedcaine or that his marijuana use
began before the age of 16. $&anphrey v. Nancer44 S.E.2d 706
(2013) (finding it reasonable to conclude that an expert’s testimony
had been discredited, wheretState “challenged the source and
veracity of several allegleevents in [the defendant]'s history” that the
expert relied on to form his diagressbased on the lack of testimony,
or on “arguably contradictory g&mony,” regarding the alleged
events).

With respect to Dr. Dudley’s diagnesthe Georgia Supreme Court pointed
out that he relied on Petitioner’'s parents’ psychaalgand physical abuse in
determining that Petitioner suffered frontfsesteem and abandonment issues, and

noted that
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[tihe evidence regarding [Petitiondrjgarents’ verbal and physical
abuse of him is hardly compellingMoreover, the presentation of
testimony that [Petitioner’s] parent'abandonment” and abuse were
responsible for his “profound” personality disorder and that his own
voluntary drug use was partly pessible for his brain damage and
cognitive deficiencies would have negated or displaced the strong
testimony that trial counsel presed at trial regarding the good
character of [Petitionednd his family._Se€annon v. Gibsgr259
F.3d 1253, 1277-78 (10th Cir. 2001) (finding that a death row
petitioner was not prejudiced by the omission of mitigating evidence
of his “serious brain damage” aratk of impulse control, where such
evidence would have “negated” ‘@lisplaced . . . the mitigation
evidence actually adduced at triéiiat portrayed him as a “kind,
compliant, and responsible individual whose involvement in the
murder was an aberration”).

Id. at 389-90.

Regarding Dr. Dudley’s diagnosibe Georgia Supreme Court further
concluded that the Butts County Supefmurt finding that Dr. Dudley admitted
that Petitioner would not discuss the famftshe crime withhim is not clearly
erroneous. The Georgia Supreme Courédadbat Dr. Dudley admitted in his
testimony that “he and [Petitioner] did nolktdéhat much’ about that trip or the
facts of the crime,” that Petitioner “‘waunclear about the rape,” and that
Petitioner “didn’t want to talkabout™ the murder._IdAs a result, the Georgia

Supreme Court concluded that “thistienony would discredit Dr. Dudley’s
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opinion that [Petitioner’s] deficits were responsible fordebavior at that time.”
Id.

The Georgia Supreme Court also pethbut that Petitioner’s school records
indicated that he was of average intelligermnd that his troubles in school were
caused by Petitioner not working hamgough, not behaving, and not taking
responsibility for the organization of his school work. Atcordingly, the court
held, Drs. Dudley’s and Strickland’sain that Petitioner suffered from significant
mental deficits from an early age was unsupportedati890-91.

In summarizing its view of the mentadalth evidencahe Georgia Supreme
Court stated:

In light of the guilt/innocencphase evidence that [Petitioner]
committed four violent capital felonies in quick succession and the
sentencing phase evidence tha& tommanding oftier at the Cobb
County detention center could not rikea inmate in his 17 years of
experience who had caused mowaible than [Petitioner] . . . a
reasonable jury could have viewedd®nce that [Petitioner] suffers
from frontal lobe damage as aggravating. Beetinez v. Dretke404
F.3d 878, 889-890 (5th Cir. 2005) (&g that “evidence of organic
brain injury presents a ‘double-edged’ sword” because of its
association with poor impulse cooltand a violent propensity and,
thus, future dangerousness). Morapviais evidence could have been
used by the prosecuting attorney to support his sentencing phase
closing argument that [Petitioner] svéa Defendant out of control”
who “cannot comply with the rulesf a community” or “a structured

. . . pretrial detention center.”
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Given the fact that, [at the time tbfe trial, Petitioner] was apparently
three years removed from any substanse and yet, according to . . .
testimony, was still exhibiting bdskehavior in a structured and
controlled environment [in jail], weonclude that the jury would not
find very persuasive Dr. Stridnd’s opinion that [Petitioner’s]
behavior would improve once heas “far removed from the
substance use.” Moreover, the baket Dr. Strickland offered for his
opinion at the habeas proceeding, a history that did not reveal “a
pattern of problems and difficultiesVithin the highly controlled and
monitored environment of death rowgddiot even exist at the time of
trial.

Furthermore, we conclude thajury would likely have found Dr.
Strickland’s testimony that [Petitionegkhibited a “a narcissistic sort
of grandiosity” to be aggravating.

Id. at 391-92.

The Georgia Supreme Court next pethbut that Drs. Strickland’s and
Dudley’s testimony was contradicted by thadence presented at Petitioner’s trial
that, on the day of the crimd2etitioner was clearly the leader:

[A]ll four witnesses who encountd [Petitioner] and Williams on the
day of Wilbur’s abduction, includg three Waffle House customers
and a police officer, testified thatditioner] did “all the talking”; all
three Waffle House customersttésd that [Petitioner] alone had
control of the briefcase containikgives, brass knuckles, and a set of
handcuffs; [Petitioner] led police to the discovery of the brass
knuckles on his bedroom closee#frand the briefcase containing
knives under his bed; [Petitionaone raped Wilbur with no
encouragement or assistance fidfalliams; and [Petitioner] alone
murdered Wilbur without encourament or assistance from Williams.
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Id. at 393.

The Georgia Supreme Court further pethbut, in a detailed description of
Petitioner’s crimes, that Petitioner clearlyntmnstrated careful planning and that
he committed his crimes in a dadifate and calculated manner. ati393-94.

“Thus, the jury could reasonably have cloidled that the evidence depicted a man
capable of planning and executing crialiacts and willing to victimize anyone
who would get in his way, which would halkeen more than ficient to lead a
reasonable jury to find the testimony ofsDEtrickland and Dudley unpersuasive.”
Id. at 394-95 (quotation altdran and citation omitted).

Also with respect to Petitioner’s claim of drug abuse, the Georgia Supreme
Court first pointed out that triabcinsel unguestionably knew about Petitioner’s
drug use because they argued that Petitisaelmission to police was made while
Petitioner was under the influence of drugs. akd386. The court further found
that Petitioner’s evidence presented instade habeas corpus court supported only
the fact that he smoked marijuana begigrat age sixteen — not at an extremely
young age — and it did not “show that he ever used cocainedt 387. Because
evidence of Petitioner’s drug use wouldrbanegated trial counsel’s mitigation

strategy of showing Petither's good character, tié&eorgia Supreme Court
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concluded that the jury would not hafeeind the evidence of Petitioner’s drug use
to be “significantly mitigating.”_Id.

Finally, the Georgia Supreme Courtigleed the mitigating evidence against
the aggravating evidence presented at Petitioner’s trial to determine “whether ‘the
sentencer . . . would haverluded that the balance of aggravating and mitigating
circumstances did not warrant death.” #.395 (quoting Strickland66 U.S. at
695). Based on its analysis, the court concluded that “considering all of the expert
mental health and lay witness testimongttfiPetitioner] presented in his habeas
proceeding along with the mitigating evidenactually presented at trial, we still
conclude that the new mitigating evidenpresented in the habeas proceedings
would not in reasonable probability haveuked in a different sentencing verdict

for [Petitioner’s] brutal crime.”_Id(citing to_Sochor v. Sec'y, Dept. of Cqrr.

685 F.3d 1016, 1030 (11th Cir. 2012) for thepgmsition that it is difficult to show
“prejudice as the result of failing to pesg mitigating evidence in a death penalty
case involving a murder ‘accompaniegtorture, rape or kidnapping’).

iii.  The State Court Opiniois Entitled to Deference

Petitioner contends that the Ggiar Supreme Court did not conduct a

reasonable analysis of the evidence of Petitioner’s background because the “court
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focused upon the strength of the mitiggtfactors presented at trial, and the
purported reasonableness of that thewaylle discounting the weight that
reasonable jurors would give to the eande of [Petitioner’s] troubled upbringing,
particularly in light of the challenggsesented by his brain damage and mental
illness.” ([60] at 117). Petitioner contenithait this was unreasonable because it
focused “on the reasonableness ofrategy that was unsupported by a proper
investigation.” (Id) However, the Georgia Suprentourt concluded that trial
counsel’s investigation was sufficient and this Court determined that this
conclusion was not unreasonable.

Petitioner then repeated his famiilistory and background evidence at
length, (compar&. at 39-43 with idat 118-125), before contending that the
Georgia Supreme Court made four errors:

(1) The court repeatedly compartbe habeas evidence to the trial

evidence arrived at after tti@ounsel’s less than thorough

investigation, rather than wghing the newly presented evidence

together with the trial evidence. )(2he court failed to account for the

way in which the family backgroul evidence would have undercut

one of the State’s principle arguments in aggravation. (3) The court

placed undue reliance on the fact that some of the new mitigation

evidence also revealed unflatterindprmation. And (4) the court

wrongly concluded that a large pion of the evidence would not
have been admitted at trial.

([60] at 125-26).
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Petitioner’s first enumerated erroste partially on the notion that trial
counsel’s investigation was inadequateasgument already rejected by this Court.
Petitioner further argues that, under Stricklanesdiewing courts must “consider
‘the totality of the available . . . evidesm— both that adduced at trial and that
adduced in the habeas proceeding’ —‘a@geig[h] it against the evidence in

aggravation.” _Porter v. McCollunb58 U.S. 30, 41 (2009) (citing Williams

529 U.S. at 397-98). According to Petitionthe Georgia Supme Court did not
properly apply this standard because tburt “repeatedly weighed the habeas
evidence against the trialidence.” ([60] at 127)Petitioner does not, however,
explain how he thinks that the Gga Supreme Court weighed the evidence
incorrectly. Rather, Petitioneites to portions of the Georgia Supreme Court’s

opinion, Sears v. Humphrey51 S.E.2d at 383-84, 386,which the court merely

points out the weaknesses of the evidahegé Petitioner presented in the state
habeas corpus proceeding. Nowheresdbappear that the Georgia Supreme
Court improperly applied the Stricklastndard. In discussing the Strickland
standard for evaluating prejudice, the GgaiSupreme Court stated that it “must
consider the totality of thavailable mitigating evidee in reweighing it against

the evidence in aggravatiomwhile being mindful that a verdict or conclusion with
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overwhelming record support is less likelyhave been affected by errors than one
that is only weakly supported by the record.” dd377 (citing Williams529 U.S.
at 397-98 and Strickland66 U.S. at 696). After cardfreview of the Georgia
Supreme Court’s opinion, the Court carsés that the court correctly applied the
Stricklandstandard.

Petitioner’s second enumerated error that the Georgia Supreme Court did not
account “for the way in which therfaly background evidence would have
undercut one of the State’s principle arguments in aggravation,” overlooks the state
court’s exhaustive analysis of that issuée “State’s principle argument” to
which Petitioner refers is the prosecution argument that Petitioner was not a
“deprived child from an inner city, a persato[m] society has turned its back on,

. [b]ut . .. a person privileg in every way.”_Sears v. Uptos61 U.S. at 947,

([60] at 130-31). Petitioner contends thia family backgrouth evidence that he
presented at the state habeas corpusrgeastablishes that the state’s argument
was wrong, and that Petitionsfamily life was dysfunctional, chaotic and violent.
Petitioner further contends that thedégia Supreme Court did not properly
evaluate how his family backgroundigence would have undercut the state’s

argument. The Georgia Supreme Court explained, however, that Petitioner’s
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evidence did not decisively undercut fitesecution argument. According to the
court:

[Petitioner’s father,] Mr. Sears tes@ifl in the habeas proceeding that
he had “tried to influence [his] ddren to adopt a strong work ethic,”
that he had “attempted to shfis children] by example how to
provide for a family,” that he haased the disciplinary methods that
he had learned in the military inahhe had rewarded [Petitioner] for
good behavior and withheld privilegiéor bad behavior, and that he
had sometimes used a belt for punishtriit that the mere threat of
physical punishment had often been sufficient. Mr. Sears lamented
that, “[i]n retrospect, [his] disclme approach [had] failed,” and he
admitted that he was “still perplexas to what discipline would

[have] work[ed] with [Petitioner].” MrSears also testified that he had
had a conversation with Sears ablostgoals and purpose in life
approximately a year prior to hisrast and that [Petitioner] had told
him that he just wanted to usegpée and that he had no interest in
working, and Mr. Sears testified that there was nothing that he could
do to motivate [Petitioner] to work egghat home or at an outside job,
which “frustrated and baffled [him].The jury could have reasonably
concluded from this testimony that Mr. Sears cared about Sears and
that his approach to discipline, iéhstern, was not so unreasonable
that it significantly mitigated [&titioner’s] moral culpability for his
horrendous acts.

Moreover, some of the testimosfiowed that, while [Petitioner’s]
parents may have halifferent child-rearing philosophies and may
have lacked some parenting skili®th parents were involved with
their children and attempted to provitdie best for them, as it showed
that [Petitioner’s] parents took active part in his education,

involved him in extracurricular &wities, participated in extended
family activities, and ensured that &gended school regularly at least
until he turned 18. Affiants alssiated that, despite being in a
wheelchair, [Petitioner'djather was independent, tried to teach his
sons to be independent, spentdimith them fishing and playing
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basketball, and worked with [Petitiahéo help him excel in sports
and outdoor activities. Ms. SearstiBed that Mr. Sears made his
sons lift heavy weights when thexere little “[not] because he was
mean, but in order to make thdratter prepared for life.” Although
Demetrius testified that he could not recall his father’s ever hugging
him or [Petitioner], telling either dhem that he loved them, or
complimenting them, he also statdet his father thought that the
way to demonstrate his love for them “was to toughen [them] up.”
The prosecuting attorney could have used this testimony in
conjunction with the testimony thitr. Sears was a good provider
and spent time with [Petitioner] togare that [Petitioner’s] father did
love and care for him but simply did not express it in a demonstrative
way.

In addition, much of the testimony submitted in the habeas proceeding
IS not entirely favorable to [Petiner], as it depicts his childhood as
being one of privilege and permisanass. [Petitioner’s] aunt testified
that [Petitioner’s] parents gave thehildren too many material things
and too many privilegesOther affiants testified that [Petitioner’s]
family had “a big house with a swming pool and two cars,” that the
boys were always well-dressethd that the Sears children had
allowances bigger than any other child in the neighborhood. This
testimony would have further supped the prosecuting attorney’s
argument at trial that, in [Petitionefjve have a person, privileged in
every way, who has rejected ey@pportunity that was afforded
him.”

Sears v. Humphrey51 S.E.2d at 383-84.

The evidence Petitioner introducedla state habeas corpus proceeding

was, at best, equivocal in blunting fh@secution argument that Petitioner had led

a privileged life. Petitioner argues thegasonable jurors ...may have concluded

that the emotional support, stability, ascteptance that [Reoner] was denied

56



were more important than the material cortg that he was provided” and that the
jurors might have concluded that Pefiier's parents damaged Petitioner “despite
their best intentions.” ([60] at 133-B4Those arguments, however, merely offer
an alternative view of the evidence rath®n establish that the Georgia Supreme
Court’s conclusion was unreasonable.

The Court also disagrees with Petitioe¢hird enumerated error, that the
Georgia Supreme Court overlelied on its finding thaPetitioner's new mitigation
evidence also revealed unflattering infation. The state court exhaustively
reviewed all of the eviehce that Petitioner presedt& the habeas corpus
proceeding. As discussed above, the cfmund that some of the evidence was
not reliable, some of thevidence was weak or unconving, and some of it was
flatly inconsistent with other evidenc€ontrary to Petitioner's argument, this case

Is not similar to Porter v. McCollunb58 U.S. 30 (2009), where the Supreme

Court held that the state court imperly discounted significant mitigating
evidence presented in post-conviction proceedings. In Ptréepetitioner’s trial
counsel put up scant evidence during theajtg phase of the trial, limited to
“inconsistent testimony about Porter'shiagior when intoxicated and testimony

that Porter had a good relationship with his son.”at82. In his post-conviction
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hearing, however, Porter presented evidéhathe was a war hero in the Korean
War where he was twiceamnded, that he suffered frosevere post traumatic
stress disorder and other significant medtlciencies that were only partly
disputed by the state, and that he gefiehrough an abus\vchildhood that was
significantly worse than that described by Petitioner in this casat 83-34.

In contrast, as this Court has fouRgtitioner’s trial counsel developed a
reasonable trial strategy based on thdquate investigation and presented

adequate evidence in suppoftthat strategy. Sdearrington 562 U.S. at 110

(“Strickland does not guarantee perfect eg@ntation, only a reasonably
competent attorney.”) (quotations agithtions omitted). While Petitioner did
present evidence at the sthtbeas corpus hearing tltauld well be considered
mitigating, that evidence was not so cattpg that only an incompetent attorney
would fail to present it.

In his final argument regarding tk&=orgia Supreme Court’s treatment of
his family background and social hist@vidence, Petitioner complains that the
court wrongly concluded that large portion of the ewithce would not have been
admitted at trial. However, while the @gia Supreme Court did state that some

of Petitioner’s evidence was inadssible, Sears v. Humphrey51 S.E.2d at 381,
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it did not identify that evidence, and it provided a lengthy description of admissible
mitigating evidence, idat 381-87, similar to Petitioner’'s own narrative of his

family background and social history. Agsesult, it appearthat the Georgia
Supreme Court considered most of éveence that Petitioner presented in the

state habeas corpus proceeding. While hearsay rule may not be applied

mechanistically to defedhe ends of justice Chambers v. Mississipp#10 U.S.

284, 302, (1973), Petitioner offers no exaepft reliable heargeevidence that the

Georgia Supreme Court failed to consifler.

! This is not a case like Green v. Geordid2 U.S. 95, 97 (1979), cited by
Petitioner ([60] at 140), where “substattieasons existed to assume [hearsay
evidence] reliability’ In Green the trial court refused to allow introduction of
hearsay evidence that petitioiseco-defendant, Moore, confessed to killing the
victim after ordering petitioner to run @&mrand. The SupresnCourt considered
this hearsay evidence reliable because:

Moore made his statement spontaundy to a close friend. The
evidence corroborating the confession was ample, and indeed
sufficient to procure a convictiasf Moore and a capital sentence.
The statement was against interasi] there was no reason to believe
that Moore had any ulterior mo&Jvn making it. Perhaps most
important, the State consideree tiestimony sufficiently reliable to
use it against Moore, and todeaa sentence of death upon it.

Green 442 U.S. at 97. None of the hearsaiglerce here is supported by similar
indicia of reliability.
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Petitioner instead challenges the Gg@iSupreme Court’s conclusion that
Petitioner’s evidence of childhood sexaalse was unreliabind “weak.” The
Court concludes, however, that, at wpfairminded jurists would disagree over
the question of whether the record suppdtine state court’s finding that ample
reasons existed for the juryfiod Petitioner's sexual abuse evidence
unpersuasive. As the state court noktjtioner’s brother, who provided the bulk
of this evidence, was clearly an interestathess, he nevectually saw Petitioner
being molested, and his testimony was subject to impeachment based on his prior

felony convictions._Sears v. Humphrép1l S.E.2d at 385. The Court further

agrees with the state codniat the jury likely would have discounted the hearsay
testimony of Petitioner’s friend that Petitiortead told him of abuse while they
were smoking “weed.” It is also highlygsiificant, as the Georgia Supreme Court
noted, that Petitioner himself denied to mehelth professionals that he had ever

been molested. IdseeHenyard v. McDonough59 F.3d 1217, 1245 (11th

Cir. 2006) (denying ineffective assistarataim for failure to uncover evidence of
sexual abuse in childhood where the defendanted a history of sexual abuse).
Petitioner challenges a number ofd&ga Supreme Court findings as

unreasonable in arguing that 8 2254(d) deiee should not be accorded to the
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court’s conclusion that Petitioner’'s mentedalth evidence failed to establish
prejudice under StricklandPetitioner claims that thstate court’s finding that Dr.
Strickland’s head injury findings werendermined becausgP]etitioner submitted
no medical records to verify the severitytioése [childhood] head injuries or to

show whether [Petitioner] could have possibly suffered brain injagesresult of

these head injuries.” ([6@]t 95, citing Sears v. Humphregb1l S.E.2d at 388).

Petitioner further argues that Dr. Dudleyéslure to discuss the crimes with
Petitioner cast doubt on the expert’'s cosimu that Petitioner’s deficits were
responsible for his behaorn. ([60] at 101-02).

The Georgia Supreme Court’s crititis of the opinions offered by Drs.
Strickland and Dudley constitute a reasorabtidentiary assessment of the mental
health evidence presented by Petitionéfhile those criticisms alone may not
justify a finding that Petitioner’'s menthkalth evidence fied to establish
prejudice, the Georgia Supreme Court batelhck of prejudice determination on
additional substantial reasons thatitfeer failed to effectively dispute.

Petitioner claims that the Georgia@@eme Court erred in questioning the
evidence of Petitioner’s early-age dmuse that Dr. Strickland relied on in

determining that Petitioner had damagedftbetal lobe of his brain. The state

61



court, however, carefully exnined the evidence presed in the state habeas
corpus proceeding and found thag¢rtwas no evidence supporting Petitioner’s
contention that he used cocaine and the court further found that Petitioner’s

marijuana use did not start until vas sixteen, Sears v. Humphré&$l S.E.2d

at 387.

Petitioner disagrees with the Gea@upreme Court’'s conclusion that
Petitioner’s evidence of frontal lobe dagesand grandiosity would be seen as
aggravating by the jury, arguing thaetbonclusion is unreasonable. Petitioner
fails, however, to explain why that consian is unreasonable other than citing to
the United States Supreme Court opinistaement that the evidence “might well
have helped the jury understand [Petitignand his horrendous acts — especially

in light of his purportedly stable upbringifig([60] at 108, citing Sears v. Uptpn

561 U.S. at 951). While that evidence mighve been helpful, it might also have
convinced the jury that Petitioner is incgiile. The Eleventi€ircuit has “often
acknowledged that juries may infer that a defendant’s . . . impulsive behavior that

IS triggered by organic brain damagaggravating.”_Lance. Warden, Georgia

Diagnostic Prison706 Fed. Appx. 565, 573 (11@r. 2017) (citing Rhode v. Hall

582 F.3d 1273, 1285-86 (11th Cir. 2009¢@unsel reasonably believed that the
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jury would see Rhode’s impulsive behayiatich more thamwne expert believed
was triggered by his organic brain damaagaggravating.”). Accordingly, no
basis exists to conclude under § 2254d} the state court’s conclusion was
unreasonable.

Petitioner similarly fails to demonate the unreasonableness of the state
court’s conclusion that the evidence @mt®d at trial would have rendered the
experts’ opinions unpersuasive. Asalissed above, the exisetestified that
Petitioner suffered from ‘fwfoundly debilitating” ognitive and emotional
impairment; that his “biggest challengeone of impulsivity, poor planning, poor
judgment and a compromise in autonomy18.25] at 43), that his capacity for
sound decision making and reasoned behavas severely compromised; and that
his “contact with reality is @&imes tenuous,” ([18.28] at 31).

The Georgia Supreme Court adssed countervailing evidence at
Petitioner’s trial:

Williams, who knew how to hot-wiran automobile, had suggested

that they . . . steal amoccupied automobile in order to travel home

to Ohio. However, [Petitioner] hatkliberately rejected [that option]

and had told Williams that they were going to wait until dark to take a

vehicle. Then [Petitioner], who waser six feet tall, patiently waited

until Wilbur drove into the Kroger parking lot and selected her — a

five feet four inch 59-year- old ¥& and mother weighing less than
125 pounds — as his victim becaise automobile appeared capable
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of making the trip back to Ohid-de watched Wilbur enter the grocery
store and, while she purchased geaceries, he prepared for her
abduction and eventual rape and murder by removing from his
briefcase a set of brass knuckles, i pbhandcuffs, and a knife with
its accompanying holster, which he put around his belt. While
waiting, he also had Williams elRange coats with him, which
enabled him to avoid the possibilifyat any withesses who happened
to see his brutal attack of Wilbur in the parking lot would later
describe her attacker as wearingpat like the distinctive “Raiders’
jacket” that several witnesses h&gkn him wearing earlier that day
and also enabled him to later tigle police that Williams had access
to his brass knuckles because theyena the pocket of his coat that
Williams was wearing. He also pah gloves, which he would wear
during the entire time that he wasiithe Wilbur's automobile, thereby
preventing the police from connawagi him with the vehicle through
fingerprints.

After watching Wilbur come out of the store, put her groceries in the
trunk, replace her cart, and put hey ke her automobile’s door lock,
[Petitioner] assaulted habout the face and head with the brass
knuckles as she entered the automobile, knocking her to the ground.
Despite Wilbur's desperate attempasescape, including screaming

for help and attempting to clindnto the vehicle’s hood, [Petitioner]
shoved her, bleeding and injured, inside the automobile and picked up
Williams, who drove while he pulled/ilbur into the back seat and
bound her hands “directly” behind hesck with a set of handcuffs

that he knew had no key. [Petitioherent through Wilbur’'s purse,
taking her money to purchase gasohoethe trip and fast food for
himself and Williams. For a significaportion of the trip, including
before entering the gas statiamdadriving through the fast food
restaurant, he made Wilbur ieedged face down on the floorboard
between the front and rear seatsyered withovercoats and book

bags, and he threatened to kill ifeshe made a sound. An hour into
the abduction, [Petitioner] again climtbato the baclseat area with

the victim, tore most of the clothg she was wearing off of her, raped
her, and then threw her clothing out the window.
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Once they reached a desel stretch of highway in Kentucky, he told
Williams to pull over and Wilbur to get out of the automobile. When
Wilbur begged to remain inside,dftioner] told her that he was

going to let her go and walkedrrexty feet from the highway, down
an embankment, and into shoulderkhgyass, where hmade her get
down on the ground while she repeatedly pleaded for her life. Then,
taking the knife that he had strapige his belt prior to her abduction
more than five hours earlier, helst@d her at least twice in the neck,
striking a vertebra. Leaving hpartially nude body lying where it

was not likely to be quickly discowed, he went back to Wilbur’s
automobile and told Williams that he would drive the rest of the way
home, and he “flung” the knifend its holster out the window
sometime “through the coursetbfat night.” Before abandoning
Wilbur’'s automobile the followingnorning when it became disabled,
he and Williams removed all itenaennected to them and Wilbur’'s
purse, which they threw in a dumpsté\fter his arest and before
making a statement to police, he asked two different officers what was
“the maximum penalty time . . . ford@ke things,” and he told police in
his statement that he “knew [htgjhe was coming,” that “[he] did

what [he] did,” and that he wédabout to pay [his] consequences.”

Sears v. Humphrey51 S.E.2d at 393-94.

The Court agrees with the Geor@apreme Court that these are not the
actions of an individual sufferinijom profoundly delitating cognitive and
emotional impairment manifested poor planning and a compromise in
autonomy, and the jury would have véilkely questioned the reliability of the
experts’ diagnoses. At the least, Beorgia Supreme Court’s conclusion that

“[t]he testimony of Drs. Strickland andudley loses much of its impact when
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viewed together with the evidenceepented at trial,” Sears v. Humphr&p1

S.E.2d at 393, is not objectively unreasonable.

Petitioner characterizes the Gear§upreme Court’s analysis of
countervailing evidence as principallyyieg on the contested testimony of
Williams. Petitioner maintains:

The court’s premise relies princifyaon the testimony of Williams,

who was the only eyewitness to thena@. The only evidence of Mr.

Sears “planning” the kidnapping is Williams’ testimony that Sears

rejected his proposal to hotwirecar, and instead carefully selected

the victim, armed himself with a knifend brass knuckles, then lay in

wait for the victim to exit the Kroger and put her key in the vehicle.
But that testimony was hotly disputed at trial.

([60] at 109).

Petitioner overlooks that Petitioner’'s own confession to police fully supports
most of the state court’s lengthy narratofdPetitioner’s actions that undercut the
testimony of Drs. Strickland and Dudlein that confession, Petitioner admitted
that he (1) put handcuffs on Ms. Wilb@2) raped and murdered her, (3) wore
gloves, (4) changed coats with Willian{s) threw Ms. Wilbur’s clothes and the
knife out the window, and (6) threw Ms.iMur’'s purse away. ([15.18] at 68-73,

83-84, 87-89). Moreover, as explained below,isfa § III.A.3, the jury may
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well have believed Riéioner’s contention that Willias initiated the kidnapping of
Ms. Wilbur and nonetheless opted to sentence Petitioner to death.

Petitioner discounts the fact that Petier “did all the talking,” Sears v.
Humphrey 751 S.E. 2d at 393, to the WlafHouse witnesses and to the
policeman that Petitioner and Williams enatered as “entirely consistent with
Petitioner’'s documented inabylito self-censor” and the fact that Williams
appeared shy but was actually “sneaky80{[at 111-12). Héurther argues that
while Petitioner may havattempted to hide his guilt, “tossing the victim’s
belongings from the moving vehicle aredig beyond the capabilities of a brain-
damaged eighteen year-old” and points oat etitioner alsorgyaged in behavior
that would insure that he got caught. @tl112). Petitioner’s alternative view of
the evidence, even if reasonable, fedlestablish that the Georgia Supreme
Court’s conclusion was unreasonable.

Finally, with respect to Petitioner&idence of his neuropsychological
deficits, this Court points out thattRener has done nothing to refute trial
counsel’'s testimony that at the time of Petitioner’s trial, 8ap€ourt judges in
Cobb County had the practice of appagta mental health expert employed by

the state to save the county money, andtti@de experts’ evaluations very rarely
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produced a diagnosis that would hde=n helpful to the defense. (§26.32] at
28). The record demonstrates that triainsel would not have had access to the

diagnoses of Drs. Strickland and Dudfefee als®avis v. Singletary119 F.3d

1471, 1475 (11th Cir. 1997) (“[T]he merecta defendant can find, years after the
fact, a mental health expert whadlestify favorably for him does not
demonstrate that trial counsel was inefiiexfor failing to produce that expert at
trial.”).

For the foregoing reasons, the Countl8 that the GeorgiSupreme Court’s
conclusion that Petitioner failed to establgejudice with respect to his claim of
ineffective assistance during thenpdty phase was not unreasonable under

§ 2254(d).

8 To the extent Petitioner may clathmt the trial court’s practice of

appointing state employees as menglth experts violates due process under
McWilliams v. Dunn 137 S. Ct. 1790 (2017), this Court’s conclusion below that
Petitioner cannot establish actual prejudice to demonstrate a due process violation
in connection with his Sabelaim likewise forecloss a claim under McWilliams
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3. Ineffective Assistance of Counsel During the Guilt Phase of the
Trial

In his only claim of ineffectivessistance during the guilt phase argued in
his final brief? Petitioner contends that trial coehsvas ineffective in failing to
properly investigate the background otifener’'s codefendanfhillip Williams.
Williams was a significant witness for tpeosecution, and Petitioner claims that a
proper investigation by trial counsel wdulave revealed significant impeachment
evidence that trial counsel could havediso challenge Williams’ credibility. As
described above in the Georgia SuprerarCs description of Petitioner’s crimes,
seesuprasg I.B, the only factual disputeetween Williams’ and Petitioner’s
version of events concerned who firspagached and attack&flilbur, with each

claiming that the other had done so. Acling to Petitioner, ifrial counsel had

° Petitioner withdrew the portion of his Qfail in which he asserted that trial

counsel had a conflict of interest. ([Gf1]272-73). In addition, in his amended
petition, Petitioner raised, in bullet point form, a raft of allegations of ineffective
assistance which accuse trial counselidtially every trial mistake imaginable,
starting with the pretrial investigation and continuing with voir dire, opening
statements, the state’s presentation otHse, their presentation of the defense,
closing arguments, and the preservatiorssifies to appeal. Petitioner did not brief
these claims in his final brief, and these claims are presented in decidedly
conclusory fashion, without any factuallegal support, this Court concludes that
Petitioner has not demonstrated that henistled to relief with respect to those
claims.
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obtained and used the availa impeachment evidence, the jury would have been
more likely to believe that Wilhms had initiated the kidnapping.

Although this Court has already detened that this claim is properly
exhausted because Petitioner raised a version of the claim in his state habeas
corpus petition, ([37] at 39-40), Respondeahetheless contends that the claim is

unexhausted under Hittson v. GDCP Wardés® F.3d 1210, 1232 n.23 (11th Cir.

2014), because Petitioner did not raise thaim before the Georgia Supreme
Court in his certificate of probable causeafipeal the denial of his state habeas
corpus petition. Regardless of the procedural approach this Court takes in
addressing this claim the result is #@me because Petitioner cannot demonstrate
prejudice to either remowvtbe procedural bar or to establish his ineffective
assistance claim.

The weight of the evidence of Petitioiseguilt presented at trial precludes a
finding of prejudice from any lack of evedce impeaching Williams. As described
by the Georgia Supreme Court, when pelguestioned Petitioner, he immediately
admitted to police that he raped Wilbur and stabbed her in the neck to kill her.

Sears v. Humphrey51 S.E.2d at 371. He alsonsented to a search of his

parents’ home and showed the police thesbiknuckles he used on Wilbur as well
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as the briefcase that contained thevksj handcuffs and brass knuckles that
witnesses saw on the dayWilbur’s abduction._lcat 372. Petitioner’s
audiotaped confession to police was playo the jury. ([15.18] at 50-90).

The evidence presented the state against Petitioner at trial, including his
detailed confession to police, was so ovszilmning that even the most talented
attorney could not have been expecteddiovince the jury to acquit Petitioner. In
view of the substantial evidencegiilt, Petitioner cannot demonstrate prejudice
even if the Court accepted his allegatiohgsounsel ineffectiveness. Without a
showing of prejudice, Petitioner cannot prevail on his claim that trial counsel
rendered ineffective assistce during the guilt phase of the trial by failing to
introduce additional evidence impeaching Williams.

In relation to the penalty phase, tialunsel established that Williams was a
bad actor. During cross examination oilll&ms, trial counsehad him admit that
he initially lied when questioned by polideat he lied repeatedly about many
things, ([15.19] at 60-71), and that he liedrial counsel’s investigator even after
he had confessed to police, (&.66-67). Trial counsellso elicited testimony that
Williams dealt drugs in high school. (ldt 60). As part of trial counsel’s case in

mitigation during the penalty phase, tcaunsel elicited ®imony from a friend
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of Petitioner’s that “Williams was spitdfupurposely mean’ to teachers and

students, and intimidating, particdlato women.” _Sears v. Humphrey

751 S.E.2d at 379. Any additional eviderregarding Williams’ bad nature would
be largely cumulative of whatehjury already knew. Pinholstés63 U.S. at 173
(holding that the petitioner did not estahligrejudice in part because “[tlhe ‘new’
evidence largely duplicated the maigpn evidence at trial”).

The evidence trial counsslipposedly missed is not compelling in light of
what the jury already knew about Williahtharacter. According to Petitioner,
“Williams had previously purtted an Ohio robbery victim in the face, once struck
his ownmother and planned the beating of a fellow inmate whom he ‘ran up on’
and ‘hit, kicked, punched and kneed’ white victim was on the ground.” ([60]
at 154 (emphasis in original)). Thati@ence would have done little, if anything,
toward convincing jurors that it was Williamsot Petitioner, that struck the victim
in the face in order to obtain her car. Ttie jury did not hear these facts does not
undermine the Court’s confidence in the omeoof the penalty phase. It is quite
possible, if not probable, that the jury believed Petitioner’s version of events.
Petitioner immediately admitted to policeatthe had abductethped, and killed

Wilbur, while Williams told numerous Igeand changed his story several times.
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Petitioner had no reason to &bout who perpetrated thetial attack when he had
admitted culpability for far more serioustians. In contrast, Williams repeatedly
attempted to lessen his own culpabiliis a result, the jury had good reason to
believe Petitioner and not WNams regarding the initial attack. No reasonable
probability exists that the additionalidence that Petitioner now claims trial
counsel should have presented to the yuoyld have made difference in their
choice of a sentence.

The Court disagrees with Petitionec@ntention that the issue of whether
Williams or Petitioner initiated the kidpping “was the focal point of an
evaluation of both [Petitioner’s] guilt ards culpability.” ([60] at 237). If
Williams did attack Ms. Wilbur in thEroger parking lot, it would not lessen
Petitioner’s guilt because Petitioner participated fully in the kidnapping and was
the one that, without Williams’ participan, raped and killed Ms. Wilbur. Any
lessening of Petitioner's moralilpability would only be slight given the nature of
the crimes Petitioner confessed to contimit and not enough to affect the Court’s
confidence in the outcome ofelpenalty phase of the trial.

That the jury did not hear evidenaEWilliams’ jailhouse battery does not

undermine the Court’'s confidence in theammhe of Petitioner’'sentencing trial.
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Petitioner contends that evidence wbabunter the prosecution’s evidence,
presented during the penalty phase, regagréfetitioner’s bad reptutan at the jail.
Jim Burns, a major in the Cobb Cour@keriff's Department and a assistant
division commander at the Cobb County Addetention Center, testified during
the penalty phase that Petitioner had beassigned as many as thirty-eight times
for disciplinary reasons, ([15-21] at 37hdathat in Burns’ seventeen years with
the department, he had nev®&ad more trouble with anmate than he had with
Petitioner, (idat 43). Evidence of Williams’ Ii&ry conviction would not have
undermined Burns’ testimony. That anenate at a jail wuld attack another
inmate is hardly surprising, and thagle isolated incident involving Williams
does nothing to disprove or even bluntrisi testimony. Petitioner’s disciplinary
history at the jail stands on its own. Tlo#ter disciplinary issues have occurred at
the jail is not noteworthy, and it does setrve to lessen the impact of the
testimony regarding Petitioner.

4. CumulativeEffect

Petitioner’s contention that the “combthenpact of trial counsel’s multiple

unreasonable omissions” resulted in pdige fails because the Court has not
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identified any unreasonable actions ornigsions by trial counsel or resulting
prejudice, and, as a result, no cuatiwve prejudice exis to analyze.

5. Failure to Perfect the Record RegardingShbellssue

In his final assertion of ineffective assistance of counsel, Petitioner contends
that trial counsel failed to adequatelyfeet the record with regard to the trial
court's Sabebrder because they withdrewethmotion for a mental health
evaluation without stating their reason for doing so. Setting aside Respondent’s
contention that this claim is unexhawstéhe Court conaldes Petitioner cannot
prevail on this claim because, as is ds&ed in connection with his Claim II,
Petitioner cannot demonstrate actual prejedirising from the omission of expert
testimony from his trial._Seaafra discussion regarding Claim Il at 8 II1.B.

B. Claim Il: Trial Court’s Applicat ion of Rule from Sabel v. State
Violated Petitioner’s Rights

As discussed above in conjunctioithwPetitioner’s claim of ineffective

assistance of counsel, the holding in Sabel v. 8@ S.E.2d 61, 68-69 (Ga.

1981), applied when Petiner was tried. Undehe rule in Sabelthe trial court
ordered that Petitioner was required to disclose the identities and reports of all
expert witnesses consultbyg the defense, whether wot those experts would be

called to testify. Petitioner’s trial counsgtongly objected to this ruling and filed
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two separate motions to avoid having tonpdy. As also discussed above, the trial
court’s Sabetuling was a significant reason for trial counsel’s decision not to have
Petitioner undergo a mental heattvaluation before trial.

In Rower v. State443 S.E.2d 839 (1994), tkéeorgia Supreme Court

modified the Sabalequirements, holding thatdlstate may discover any written
reports of experts that the defendant intelodatroduce at trial, but the defendant
is not required to disclose all expetctssulted, have the opinions of experts
reduced to writing, nor produce any repibidt the defendant does not present at
trial. 1d. at 841-42. The state cawoncluded that the Sabeile, as it had been
interpreted by the Superior Courts, atdd defendants’ due process rights under

the United States Supreme Cosivpinion in Wardius v. Oregoal2 U.S. 470

(1973). Wardiustands for the proposition theidiscovery rule that requires a
criminal defendant to disclose evidence tisatot reciprocal (e.g., that does not
require the same disclosures by the statdates due process. When Savabk
decided, the state did not have a reaptdurden to provide criminal defendants
with their expert’s identities or reports if that expert would not testify. icGed

475 (“[Dliscovery must be a two-way stre€he State may not insist that trials be
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run as a ‘search for truth’ so far dsfense witnesses are concerned, while
maintaining ‘poker game’ secrecy for its own witnesses.”).

In Wellons v. Hall 554 F.3d 923, 931 (11th Cir. 2009acated on other

grounds 558 U.S. 220 (2010), the Eleventh @itaconfronted a claim similar to
that raised here by Petitioner. The Eeth Circuit determined that the trial
court's Sabebrder in Wellons’ case was clgaa due process violation under
Wardius id. at 939, and this Court is thus coefipd to reach theame conclusion.
The Eleventh Circuit further natehowever, that not “all federal
constitutional errors committed during tbeurse of a criminal trial require

reversal of subsequent convictions.” (dting Chapman v. Californj&886 U.S.

18, 21-22 (1967) for the proposition that “judgments shall not be reversed for
errors or defects which do not affect thibstantial rights of the parties.”). Rather,
federal courts confronting this tyjé error under § 2254 analyze it under a
“substantial-and-injurious-effect”@tdard under which the petitioner must
establish “actual prejudice” arising fraime constitutional violation. Icat 939-40

(applying the standard announced in Brecht v. Abraha/s83@rJ.S. 619
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(1993))!° As such, this Court can grant relief only if Petitioner establishes that the
error had a “substantial and injurious effect or influence in determining the jury’s
verdict.” Brecht 507 U.S. at 637.

Petitioner contends that he can @esirate actual prejudice based on the
chilling effect that the Sabelrder had on his trial counsel’s decision to forego a
mental health evaluation. Trial coungestified that he wuld have had Petitioner
evaluated by a mental Hdaexpert if the Sabealle had not been in effect.
According to Petitioner, he has demoattd actual prejudice by producing the
evidence of his mental deficits — thetie®ny of Drs. Dudley and Strickland — that
was discussed in relation with his ffeetive assistance aounsel claim.

Petitioner contends that because SabeVented his trial counsel from obtaining

and presenting this evidence to the jutrjhad a substantial and injurious effect.

10 Although Petitioner’'s Sabelaim is clearly a due process claim, he also

raises a Sixth Amendment right to coundaim and an Eight Amendment right to
present mitigating evidena@taim in connection with the trial court’'s Saloetier.
This Court concludes, however, that redesd of how the clains presented, the
prejudice analysis discussed in Well@ml Brechtpplies. This is also the case
regarding Petitioner’s claim thhts due process rights were violated under Ake v.
Oklahoma 470 U.S. 68 (1985) nal McWilliams v. Dunn137 S. Ct. 1790 (2017).
SeeMcWilliams, 137 S. Ct. at 1801.
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Petitioner raised a due processmlaegarding the trial court’s Saleilling
in his direct appeal. The Georgia Seime Court concludedah Petitioner did not
establish prejudice:

The record fails to support [Petitiars assertion that the trial court
required his experts farovide written reports and release them to the
state. [Petitioner] initially souglpublic funds to hire a psychiatrist,
microanalyst, and forensic odontoisigand filed a motion in limine to
bar the state from calling his expert witnesses at trial. Before the trial
court could rule on the motion:yéwithout presenting any argument
at the ex parte hearing, [Petitionanthdrew his motion for funds for

a psychiatrist to assist in theiljpinnocence phase of the trial. The
trial court later approved the hirired a microanalyst and forensic
odontologist to review the matersalised by the state’s expert to
establish the identity of the victimin approving their employment,

the trial court ordered [Petitioner] teveal their identity to the state.
At no time did the trial court ordéine defendant’s experts to produce
written reports and give them tcetlstate. Given that [Petitioner]
withdrew his request for a psychiatrbefore any court ruling, did not
consult a microanalyst, and elimiedtthe need for the odontologist’s
testimony by stipulating at trial toehvictim’s identity, he has failed

to show any chilling effect or oth@arm from the ruling that he must
give the name of his experts to the state.

Sears v. Stafe193 S.E.2d at 183.

The state habeas corpus caamcluded that Petitioner’s Salmhim was
barred under the doctrine s judicatabecause the GeosgBupreme Court had
already rejected it. ([21.12] at 6). tRener contends that his claim before the

state habeas corpus court was qualitatigdfferent becauseyhen the claim was
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before the Georgia Supreme@t, that court did not have the testimony of trial
counsel regarding the chilling efft of the trial court’'s Sabekder or the expert
testimony regarding Petitionermental deficits. Petdner contends this Court
should review the merits of his claitde novo

As is discussed at length above ijecting Petitioner’s @im of ineffective
assistance in his state habeas cograseeding, the Georgia Supreme Court
specifically held that Petitioner failed to demonstrate prejudice in the penalty phase
of his trial based on the omission of the na¢htalth evidence he presented in the
state habeas corpus proceeding, and tbigtthas determined that the state court’s
conclusion was not uaasonable under § 2254(d).

In United States v. Dominguez Benit&42 U.S. 74 (2004), the United

States Supreme Court announced thatsubstantial-and-injurious-effect
standard for establishing actual prejudice requires a demonstration that “but for
[the error claimed], the result of theogeeding would have ba different,” id.at

81-82 (alteration in original), which isélsame standard for establishing prejudice

1 In Dominguez Benitezhe Court discussed thgubstantial-and-injurious-

effect standard adopted by theutt in Kotteakos v. United State?28 U.S. 750
(1946). The Kotteakostandard is the standard adopted by the Supreme Court in
Brechtand further adopted by the Eleventh Circuit in Wellfmrsevaluating a
Sabeldue process claim.

80



under_Strickland This Court has already detaned that Petitioner cannot show
actual prejudice as a resulttbk trial court’s Sabeuling. The Court concludes
that Petitioner is not entitled to relief witespect to his claim that the trial court
violated his due process rights teguiring compliance with Sabel

C. Claim IlI: Juror Misconduct

In his Claim IlI, Petitioner alleges thatlone-holdout juror who wanted to
sentence Petitioner to life in prison wagpnoperly pressured by other jurors to
agree to sentence Petitioner to deathtitiBeer further claims that another juror
failed to disclose during voir dire thatsshdlaughter had been a victim of rape.
During jury deliberations that juror tottie others that his daughter had been
raped.

1. Juror Fisher: the Lone Holdout

The lone-holdout juror, Angel Fish@fisher), an Afitan-American woman,
testified before the trial court on remathét she was the only juror who would not
agree to sentence Petitioner to death. 9iat 36). According to Fisher, the other
jurors reacted with hostility and put a grdatll of pressure on her. The foreman
told her that she might be tried for pexj because Fisher did not believe in the

death penalty but had testified during vaire that she could vote for a death
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sentence. _(19l. The foreman went so far asgend a note to the judge requesting a
transcript of the juror’s voir dire testony along with the statutory definition of
perjury. ([15.24] at 11). Fisher also tesgtf that this made héeel afraid, because
even though she knew that she had not liethduroir dire, she did not want to be
prosecuted for perjury, and that was ‘tpafrthe reason” why she changed her vote
to death. ([17.9] at 37). Fisher tesd that she wrote a note to the trial judge,
complaining that the foreman was beingtitesowards her, but the judge did not
respond. (Idat 46).

The Georgia Supreme Court addregbesiclaim after remanding the case to
permit evidentiary development of Patiter’'s claims of juror misconduct.

[Petitioner] contendthe testimony of juror Fisher, adduced upon
remand, demonstrates that the actiohthe trial court had a coercive
effect upon her verdict. In thiegard, [Petitioner] points out that
Fisher testified she was afraidlmding prosecuted for perjury, and she
believed the trial court wantedr® change her vote because it
singled her out by name and urged flary to continue deliberating
when it knew the nature of the jusynumerical division. We cannot
accept this contention.

Fisher, a school teacher, had a ledatis degree in criminal justice
and had attended graduathool. She was the lone holdout for a life
sentence-until she changed her midthough she testified that she
felt bullied by the threat of perjury, she knew that she had not lied
under oath. She felt intense prassimom the other jurors. (‘I
remember being yelled at basicallycbhase | was — they were angry at
me. They wanted me to change mind. So they were insulting my
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character and things like that.Qltimately, she gave in to that
pressure. (“I changed my mind because they had — | mean | was
ostracized. And | was just — | whasically made to change my mind
by the other jury members.”) Viemg Fisher’s testimony as a whole,
it is clear that she voted fordldeath penalty because she felt
pressured to do so only as a result of the “normal dynamic of jury
deliberations.”_United States v. Cuth@03 F.2d 1381, 1383 (11th
Cir. 1990).

Sears v. Stajé14 S.E.2d at 433.

This Court concludes that the state court’s holding was not an unreasonable
application of federal lawRule 606(b) of the FederRlules of Evidence provides:

(b) During an Inquiry Into the Validity of a Verdict or
Indictment.

(1) Prohibited Testimony or Other Evidence.During an inquiry

into the validity of a verdict andictment, a juror may not testify
about any statement made otigdent that occurred during the

jury's deliberations; the effect ahything on that juror's or another
juror's vote; or any juror's mental processes concerning the verdict
or indictment. The court may not receive a juror's affidavit or
evidence of a juror'satement on these matters.

(2) Exceptions.A juror may testify about whether:

(A) extraneous prejudicial infmation was improperly brought
to the jury's attention;

(B) an outside influence was improperly brought to bear on any
juror; or

(C) a mistake was made in entg) the verdict on the verdict
form.

Rule 606(b) applies to § 2254 peedings. Fed. R. Evid. 1101(e); &e@,

Fields v. Brown 503 F.3d 755, 776 (9th Cir. 2007); Williams v. Pri8é3 F.3d
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223, 230 n.3 (3d Cir. 2003); Gosier v. Welbotii5 F.3d 504, 511 (7th Cir.

1999)* Rule 606(b) would apply to previthis Court’s admission into evidence
of testimony by the individual jurors reging their discussion and actions during

deliberations._Se®nited States v. Stansfiel@i01 F.3d 909, 914 (3d Cir. 1996)

(“Testimony concerning intimidation or ressment of one juror by another falls
squarely within the corprohibition of the Rule.”).

The avenues of inquiry in deternmg whether jury misconduct occurred are
limited to determining if either (1) praglicial external information (e.g., from
outside the courtroom and jury room) was improperly supplied to the jury or (2)
prejudicial external influence or coesai was improperly brought to bear upon any

juror. Fullwood v. Lee290 F.3d 663, 680 (4th Cir. 2002). The exceptions to Rule

606(b) — which appear in the texttbe rule itself — are designed to permit

testimony regarding such external infotraa or influences. Otherwise, what

12 The Court is mindful that some fadécircuit courts have suggested that

state evidentiary rules, rather than fedeules, are relevant when a habeas
petitioner first introduced sudvidence in state court. Skeliscio v. Goord 263
F.3d 178, 185-88 (2d Cir. 2001); Doan v. Brigag®7 F.3d 722, 735 n.8 (6th Cir.
2001) abrogated on other ground¥gygins v. Smith 539 U.S. 510 (2003).
However, in this instandbe federal rule and the Ggma rule are materially the
same._Seérmer O.C.G.A. 8§ 9-10-9 (“The affavits of jurors may be taken to
sustain but not to impeach thegerdict.”); O.C.G.A. 8§ 24-6-606.
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happened during jury delibgrans cannot serve as a ks abrogate the jury’s
verdict.
“[L]Jong-recognized and very substant@ncerns support the protection of

jury deliberations from intrusivequiry.” Tanner v. United State483 U.S. 107,

127 (1987). Rule 606(b) of the Federaléduof Evidence bars consideration of
Fisher’'s allegations that she was subjettegressure by other jurors for being a

holdout for a life sentence. SBmited States v. Norto867 F.2d 1354, 1366

(11th Cir. 1989) (noting that “alleged hasaent or intimidation of one juror by
another would not be competent evidencerpeach the guilty verdict”); see also

United States v. Lakham80 F.3d 171, 184-85 (3d CR007) (discussing the

rationale for the rule and noting tHfilestimony concerning intimidation or
harassment of one juror by another fatjsarely within the core prohibition of the

Rule”) (citation and quotation atted); United States v. Decoudl56 F.3d 996,

1019 n.11 (9th Cir. 2006); United States v. Brige@l F.3d 958, 961 (7th Cir.
2002) (barring evidence of one juror beitfigtimidated’ by other jurors into

finding [the defendant] guilt); United States v. Britp136 F.3d 397, 414 (5th Cir.

1998) (deeming evidence of internakcoion inadmissible per Rule 606(b));

United States v. Tallma®52 F.2d 164, 167 (8th Cir. 1991) (“To admit proof of
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contentiousness and conflictimmpeach a verdict under RU606(b) would be to
eviscerate the rule.”).

In Jacobson v. Hendersor65 F.2d 12, 14 (2d Cir. 1985), the Second

Circuit concluded there was masis to impeach the verdict even in the event of
“screaming, hysterical crying, fist bangj, name calling . . . the use of obscene
language, by other jurors” and a throammair in the jury room. In

United States v. Roach64 F.3d 403, 413 (8th Cir. 1998), the court, relying on

Rule 606(b), rejected defendants’ argunteat they were entitled to a new trial

based upon juror misconduct. In Roaahuror submitted a post-trial affidavit
claiming she had been unwilling to conwilgfendants but that other jurors had
pressured her into changing her vote. One juror threatened her with incarceration,
and there were overt racial comments i jiliry room because she was one of two
Native American jurors and the orftpldout against convicting three Native

American defendants. ldsee alsdJnited States v. Barbe$68 F.2d 778, 786 (4th

Cir. 1982) (no basis to impeh verdict where juror claimed that foreman “scared

[her] to death”); United States v. Basslé$1 F.2d 600, 602 (8th Cir. 1981)

(“intimidation or harassment among jurbrit competent to impeach verdict).
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Petitioner’srelianceon Lowenfield v. Phelps484 U.S. 231, 241 (1988), and

Jenkins v. United State380 U.S. 445, 446 (1965), for the proposition that he is
entitled to an uncoerced verdict is mepd because in those cases the Supreme
Court addressed coercion by the judge fofjuing to reach a verdict. This Court
also does not credit Petitioner’s attemptsdaflate the pressure that Fisher felt
from other jurors with his Claim IV, in wbh he complains that the trial judge’s
instruction to the deadlockedry to keep deliberating improperly pressured jurors.

While the Court in Jenkingay have advocated approach where courts

reviewing possible coercion of a jury byualge to look at “all the circumstances
of [the] case” in determining whetheparticular instruction was excessively

coercive, Jenkins380 U.S. at 446, the Court doast read that direction as an

exception to Rule 606(b).
The Court concludes thRetitioner is not entitled to Iref with respect to his
claim regarding juror Fisher.

2. Juror Makant and the Rape of his Daughter

As part of the voir dire process oftRiener’s trial, the members of the jury
venire filled out a questionira. One of the questions asked the potential jurors

whether they or their family members hagkh a victim of a vi@nt crime. ([16.3]
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at 33). The questionnaire asked whatdhme was, whetheanyone was arrested
for it and whether anyone was convicted. )(Iduror Ken Makant (Makant)
answered that neither he nor any offasily members hadden the victim of a
violent crime when, in fachis daughter was a rape victinMakant testified at the
hearing before the trial court after t@eorgia Supreme Court remanded the case
for that purpose. According to his testiny, he misread the question to mean that
an affirmative response would mean thabha family member had been a victim
of a crime and that someone had been auestd convicted of the crime. ([17.8]
at 11). In the case of his daughter’s rape,rapist had been a family member and
the crime had not been reported to police. §tdB0). Makant’s daughter was
thirteen years old at the time of the rape.

According to Makant during delibdérans, when he was trying to convince
Fisher to change her mind and vote in fawbthe death penalty, he said to her and
to the other jurors that Petitioner's cemwere serious and that his “daughter

experienced a rape.”_(ldt 23.J° He further testified that the fact of his

13 Juror Makant testified that this occurred during deliberations after the guilt

phase of the trial, but his descriptiontbé event indicates that it occurred during
penalty phase deliberations.
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daughter’s rape was natconsideration in his decision to vote for the death penalty
and did not prevent him from beindar and impatrtial juror. (ldat 22, 25).

One of the attorneys that servedagsrosecutor in Petitioner’s trial also
testified and said that if Makantdhéilled out the questionnaire properly and
included the fact that his daughter had besged, it would havbeen an “absolute
disqualifier” of Makantas a juror. (Idat 50.) If he had knomwabout the rape, he
would have sought to haveetitrial judge strike Makanand failing that he would
have used a peremptory strike. (@tl50).

Petitioner contends that Makant's actions caused two violations to his right
to a fair trial. First, his incorrect awers to the voir dire questionnaire deprived
him of an impartial jury, and, seconrds discussion of his daughter’s rape
introduced prejudicial outside information.

In affirming Petitioner’s convictionand sentences, the Georgia Supreme
Court discussed these claims:

In order for a defendant to seca@@ew trial because a juror did not

give a correct response to a quastposed on voir dire (or, as here, a

juror questionnaire), the defendantshahow that the juror failed to

answer the question truthfully and that a correct response would have

been a valid basis for a chaibge for cause. Royal v. Statd65

S.E.2d 662 (Ga. 1996); Gardiner v. Stdé4 S.E.2d 300 (Ga. 1994);

Isaacs v. State886 S.E.2d 316 (1989). The evidence does not show
that Makant lied when he answeléte] question. Instead, it shows
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that he answered the questiamtifully, as he understood it. SBger

v. Calderon151 F.3d 970 (9th Cir. 1998) (jurors must answer

truthfully but “we must be tolerands jurors may forget incidents long
buried in their minds, misunderstaadjuestion or bend the truth a bit

to avoid embarrassment”). Even itduld be said that Makant lied, a
correct response to the question would not have provided a valid basis
for a challenge for cause. Isapsgprg seeGrogan v. State497

S.E.2d 589 (Ga. Ct. Ap[A998) (correct response would have only
allowed for exercise of peremptasirike, not a challenge for cause).

The fact that juror Makant injected his daughter’s rape into the jury’s
deliberations is of no import. Makatestified that he only raised the
issue because he believed ktwddout juror was not taking the
deliberations seriously. Besiddélse circumstances of the rape of
Makant’'s daughter differed markedipm the kidnapping, rape and
murder in this case. It cannot &id that Makant’'s behavior in the
jury room rose to the leVef juror misconduct._Sedilburn v.

Hilburn, 135 S.E. 427 (Ga. 1926) (jurors must bring their life
experiences to thefquroom). See als@liver v. State 461 S.E.2d
222 (Ga. 1995) (jurors’ limited disssion of news story about murder
of state’s witness did not provide basis for new trial).

Sears v. Stajd14 S.E.2d at 433-34.

With respect to Petitioner’s claim thslakant’s false statement deprived
him of an impartial jury, this Court firstotes that the evidentiary basis for this
claim is juror Makant’s testimony anperhaps statements of other jurors who
heard Makant mention the fact thas daughter had been raped. In

Warger v. Shauerd 35 S. Ct. 521, 525 (2014), thegeme Court held that “Rule

606(b) applies to juror testimony duriagproceeding in which a party seeks to
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secure a new trial on the ground that anjuied during voir dire.” In other words,
under WargerMakant’'s and other jurors’ testimony is not admissible before this
Court to establish that Makaahswered the question falsely.

The Court further finds that the Ggia Supreme Court’s conclusion that
Petitioner received a fair trial was notreasonable under § 2254(d). The United
States Supreme Court established the standard for vacating a verdict because of

false statements by a juror on voir dindMicDonough Power Equip., Inc. v.

Greenwoo¢d464 U.S. 548, 556 (1984):
[T]o obtain a new trial in such situation, a party must first
demonstrate that a juror failed tosarer honestly a material question
on voir dire, and then further show that a correct response would have
provided a valid basis for a chaillge for cause. The motives for

concealing information may vary, but only those reasons that affect a
juror’s impartiality can truly be said to affect the fairness of a trial.

The Georgia Supreme Court apglihe standard properly. While
Petitioner’s trial counsel ght well have wanted tknow about the rape of
Makant’'s daughter, Petitioneas failed to provide cle@and convincing evidence
to overcome the presumption of correctnesthefstate court’s factual finding that
Makant made an honeststake in omitting the rape from the questionnaire.
28 U.S.C. § 2254(e)(1) (“[A] dermination of a factual issue made by a State court

shall be presumed to be correct. Thpleant shall have the burden of rebutting
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the presumption of correctnessdigar and convincing evidence.”);

Barnes vSec'y, Dep't of Corr.888 F.3d 1148, 1156 (11th Cir. 2018). The
Georgia Supreme Court’s determinattbat Makant “answered the question
truthfully, as he understood it” is nohreasonable. 28 § 22(l)(2); Conner v.
Polk, 407 F.3d 198, 206 (4th Cir. 2005) (finditlgat court’s conclusion regarding
juror’s interpretation of question afjed to be falsely answered was not
unreasonable). Petitioner’s claim fails on the first prong of the McDonimstjh
guoted above.

The claim likewise fails on McDonoughsecond prong. Petitioner has
failed to cite to, and this Court has bagrable to locate, precedent, binding or
otherwise, that indicates that Makanbsld have been struck for cause based on
the fact that his daughter had been dapio support exists in the record
establishing that Makant was unable to put his daughter'sasage and to decide
the case solely on the basis of the evidepresented at Petitioner’s trial and the
trial court’s instructions. Instead, Makaastified that his daughter’s rape had no
bearing on his verdict([15-3] at 76, 79, 82).

The record provides no basisibapugn Makant’s testimony that his

daughter’s rape did not impdirs ability to render an impigal verdict. The Tenth
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Circuit decision in United States v. PowelP6 F.3d 1181 (10th Cir. 2000), is

instructive. In Powella jury convicted the defenalizof kidnapping a thirteen-
year-old girl and repeatedly sexually assaulting her. One of the jurors’ daughters
had been raped ten years before the trial. During voir dire, the juror made several
equivocal responses regarding whetherdaeighter’s rape would prejudice her
against the defendant, until she eventuallead that she would be able to put her
personal feelings aside and follow ihetructions of the court. It 1187. The
judge denied the defense’s motion to sthiee for cause, the defense ran out of
peremptory challenges, and theman served on the jury. ldt 1186.

The Tenth Circuit concluded that ttr&al judge did not err in refusing to
strike the juror. The court explained tlaat implied bias arises when a juror who
believes she can be impatrtial “is so closely connected to the circumstances at issue
in the trial that bias is presumed,”’dea on “similarities that would inherently
create in a juror a substantial enootal involvement adversely affecting
impartiality.” Id.at 1188-89 (citations and quotatgomitted). Based on that
standard, the court concluded that thedacirrounding rape of the juror’'s daughter
and the facts at issue in the criminake were not “sufficiently congruous” to

result in an implied bias. Iét 1189.
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Here Petitioner’s rape of an eldevlypman is not sufficiently congruous to
the rape of the juror’s tiigen-year-old daughter by adult family member to
result in an implied bias. The Courtsha@viewed juror Makant’s voir dire
testimony and notes that he repeatedly festithat he was imptal, that he would
equally consider all of the sentencing options, and that he could listen to the
evidence and form his own independent apimas to each issue presented to him
by the court. ([15-3] at 76, 79, 82). Rason the dissimilarities between the rape
of Makant's daughter and Petitioner’s ragfehis victim, Makant’s voir dire
statements, and his post trial statemeedgmrding his impartiality, the Court
concludes that there was no constitutionglreement that Makant be struck for
cause if the trial court had kwa about his daughter’s rape.

The Court further holds that the @gia Supreme Court’s conclusion that
Makant did not engage misconduct by bringing up érape of his daughter
during deliberations was not unreasonalrider § 2254(d). As noted by the state
court, jurors are expected to bring tHde experiences witlthem when called to

deliberate in judgment of their peers, $t&ad v. Hargravel 05 U.S. 45, 49

(1881), and the manner in which Makaaised the matter during deliberations did

not render Petitioner’s trial unfair.
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The Court holds that Petitioner is rasttitled to relief with respect to his
claims regarding juror Makant.

D. Claim IV: The Trial Court’'s Romine Charge Violated Petitioner’s
Rights'

Petitioner’s jury twice sent notes informing the trial court that they were
deadlocked. After the first note from the jutiye trial court instructed the jury as
follows:

You all have only been deliberatiog this case for six hours. | would
like you all to consider continuingpur deliberations and see what
you can do with the case. I'm nmiitting any pressure on you to do

anything one way or another. Wasaér your decision is, that’s your
decision. But | feel like you nedd deliberate on the case longer. I'm
going to send you to lunch, and | mtgyou to come back after you've
had your lunch hour, and | waydu to continue with your
deliberations.

([15.23] at 24-25).
After the second note from the juryettrial court gave a more formal

charge which was appradén Romine v. State850 S.E.2d 446 (Ga. 1986), and

modeled after the charge in Allen v. United Stalégl U.S. 492 (1896).

% In the order of June 20, 2017, denying discovery and an evidentiary hearing,

the Court reviewed Petitioner’s claims regdjag the trial court’'s modified Allen
charge extensively and concluded tRatitioner was not entitled to discovery or
an evidentiary hearing because he failedhtow that the Georgia Supreme Court’s
adjudication of this claim was based oneasonable factual determinations or on
an unreasonable application of clearljabsished federal la. ([54] at 49).
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Mr. [Foreman], I've received your notéAnd in light of your note, |
believe it's appropriate to give yourse further instructions at this
time. You've been deliberatiragwhile, and | deem it proper to
advise you further in regardstiee desirability of agreement, if
possible.

This case has been exhaustively aacefully tried by both sides. It
has been submitted to you for a ésmn and verdict, if possible.

While the verdict must be the consian of each juror, and not a mere
acquiescence of the jurors in ordereach an agreement, it is still
necessary for all of the jurors éxamine the issues and questions
submitted to them with candor afadrness and with proper regard
and deference to the opinion of eather. A proper regard for the
judgments of others will greatly aid us in forming our own judgments.
Each juror should listen to thegarments of other jurors. If the
members of the jury differ in theviews of the evidence, or the
mitigating or aggravating circumstags, such differences of opinion
should cause them all to scrutintbe evidence more closely and to
re-examine the grounds of their opinion. It's your duty to decide the
iIssues that have been submittegaa, if you can conscientiously do
so. Do not hesitate to changeapinion if you become convinced it’s
wrong. However, you should nev&urrender honest convictions or
opinions in order to be congenial@ach a verdict solely because of
the opinions of other jurors.

Members of the jury, the @i ever to be kept in view is the truth as it
appears from the evidence, examinethmlight of the instructions of
the Court.

([15.23] at 30-31) fte “Allen charge”).
Petitioner first challenges this chamgimproper in view of the pressure
applied to the lone-holdout juror,dfier, by other jurors as explained in

Petitioner’s Claim Ill. Petitioner maintaitisat this charge “exacerbated the
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impact” of the alleged misconduct and tttes judge should have done more to
“ensure that each juror voted his coesice and was not influenced by improper
considerations.” ([60] at 230). Howevéris Court has already determined that
the other jurors did not apply improper pressure on juror Fisher. The trial court
also repeatedly instructedethury that they should hold to their honest convictions
and that they should not reach a verdalely because of the opinions of other
jurors.

The Court further notes that the issaesacerning juror Fisher did not arise
until after the trial court gave the Allemarge. After the jy foreman and Fisher
sent their notes to the judge indicatingngodiscord between $her and the other
jurors, the judge merely responded togh notes. In response to the foreman’s
guestion about whether the jury could impose the death penalty even though they
had not convicted Petitioner of murder, thdge instructed the jury that they may
impose the death penalty if they found the presence of a statutory aggravating
circumstance. ([15.24] at 29-30). Thelge then refused the foreman’s request
that the jury have access to the voir dienscript or the statutory definition of
perjury. (Id.at 30). Finally, the judge providedbrief description of the duties of

the foreman and further noted that afiors have a duty to participate in
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deliberations. (ldat 30-31). After confirming thdhe jury had been deliberating
that morning, the judge said nothing het and sent the jury back to their
deliberations. (1d. The trial court did not repeat the Alleharge or otherwise
pressure the jury following thadication of discord among the jurors.

Petitioner further complainsdhthe trial court’'s Allercharge “improperly
indicated that the inabilitio reach a unanimous vectiwould result in a new
trial,” [60 at 234], and thahe judge required further deliberations even after the
jury told the judge that they were deatked. As a resulgccording to Petitioner,
Fisher, as the lone holdout felt that jhdge wanted her to change her vote to
reach a unanimous decision.

The Georgia Supreme Court held thegcause the trial court “made it clear
that, although the jurors should consittex opinions of other jurors, they must
never surrender their honest opinionsstiee sake of expediency,” the Alleharge

was not coercive. Sears v. Stdig4 S.E.2d at 432.

The court further stated:

The trial court’s other instructins, urging the jury to reach a
consensus, and to participate ie tkeliberations, were not coercive
either. They did not put pressuretbe jurors “one way or the other,”
seeRomine 350 S.E.2d 446; they did not exhort “the minority to
reexamine its views in deference te timajority, or to suggest that the
majority’s position is correct."United States v. Norto867 F.2d
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1354, 1366 (11th Cir. 1989). Nor did they urge the jurors “to abandon
an honest conviction for reasons other than those based upon the trial
or the arguments of other jurors. [Cit.]” Harris v. St&t@5 S.E.2d

669 (Ga. 1993).

Although the jury twice stateddhit was at an eleven to one
“deadlock,” the trial court wasot bound by those pronouncements.
Todd v. State255 S.E.2d 5 (Ga. 1979) (court is not required to accept
jury’s feeling that it is “hopelessigeadlocked”). Orhe contrary, the
trial court, in the exercise ofsound discretion, wagquired to make

its own determination as to whettarther deliberations were in

order. Roming350 S.E.2d 446.

The jury first indicated it wasehdlocked after only six hours of
deliberation. And it announced it wdeadlocked again, after just
another three hours. We cannot say that the trial court abused its
discretion in requiring the jurio deliberate further, ségnited States
v. Kramer 73 F.3d 1067 (11th Cir. 199ury not deadlocked after
deliberating seven days); Holt v. Sta®85 S.E.2d 787 (Ga. Ct. App.
1989) (jury not deadlocked after four days, “more time than it had
taken to try the case”), espalty since, after the second
announcement of a “deadlock,” theyueliberated more than five
hours before reachirgverdict. _Sedllen v. State 390 S.E.2d 848
(Ga. 1990) (fact that Allenharge was not coercive can be inferred
from length of time jury continues to deliberate); United States v.
Norton, supra(lapse of four hours following Allen charge suggests
absence of coercion). Moreover, incat be said that the verdict was
coerced simply because the trialict gave a modified Allen charge
after the jury revealed its numeai division (11-1 in favor of the
death penalty). Sed.; Sanders v. United Statetl5 F.2d 621, 631-
32 (5th Cir. 1969) (court should not be precluded from giving Allen
charge because jury volunteereduna and extent of its division).

Sears V. Stajéd14 S.E.2d at 432-33.
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As this Court already has noted in reviewing Respondent’s procedural

defenses, ([54] at 24), at the timeRstitioner’s direct appeal, Lowenfield v.
Phelps 484 U.S. 231 (1988), was the onlypgseme Court decision addressing the

constitutional rule against cave jury instructions._Seé/ong v. Smith131 S.

Ct. 10, 11 (2010) (Alito, J., dissenting). $A result, the clearly established law in
this area provides very little specific guidandhout all that can be said is that
coercive instructions are unconstitutiQr@erciveness must be judged on the
totality of the circumstanceand the facts of Lowenfiel(polling a deadlocked

jury and reading a slightly modified Allezharge) were not unconstitutionally
coercive.” Id.at 11-12. “A general standard swhthis gives state courts wide
latitude for reasonable decisionnadk under [section 2254(d) ].” Idsee

Yarborough v. Alvarados41 U.S. 652, 664 (2004) (“Tmeore general the rule,

the more leeway courts havergaching outcomes in case-by-case
determinations”).

As also discussed at length by thisu@, ([54] at 24-26), Early v. Packer

537 U.S. 3 (2002), involved a more exteesxample of a trial judge giving an
Allen charge and requiring a jury to canie deliberating for a significantly longer

period of time in the face of a lone-holdgurtor. After days of deliberations, the
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jury eventually returned with a guiliyerdict on two murder counts. The state
court found that the trial court’s actiong&re not coercive, and the defendant
sought federal habeas rélinder § 2254. The Ninth Cud granted relief and the
Supreme Court reversed, un@e2254(d) stating “[e]veit we agreed with the
Ninth Circuit majority . . . that there waigy coercion here [by the trial judge], it
Is at least reasonable to conclude thate was not, which means that the state
court’s determination to thafffect must stand.” Idat 11.

In its own review of the trial court’s Allecharge, the Court concludes that it
was not coercive, even in light of the interpressure that other jurors might have
placed on juror Fisher. While the trial judgearly indicated the desirability of a
unanimous verdict, the judge also instad that “the verdict must be the
conclusion of each juroand not a mere acquiescencelad jurors in order to
reach an agreement,” that jurors “shltbokver surrender hest convictions or
opinions in order to be congenial or reacverdict solely because of the opinions
of other jurors,” and that “the aim ever to be kept in view is the truth as it appears
from the evidence, examinedtime light of the instructions of the Court.” ([15.23]

at 30-31).
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Given United States Supreme Cqutcedent as well as this Court’s own
impression of the trial court’s Allecharge and the circumstances surrounding it,
Petitioner’'s arguments that the Georgigpf@me Court’s conclusion is not entitled
to § 2254(d) deference amaconvincing. The Courtonicludes that Petitioner is
not entitled to relief with respect to his Claim IV.

E. Claim V: Petitioner’s Claim that the Prosecution Violated
Petitioner’s Rights under Brady v. Maryland, 373 U.S. 83 (1963)

As discussed above, tiR®ner’s codefendant, PhigiWilliams, testified for
the prosecution at Petitioner’s trial. Iret@ourt’s April 8, 2@6, Order, the Court
concluded that it is undisputed that thegecution failed to disclose that Williams
had been convicted of battery for a peshtated assault mmmitted at the Cobb
County Adult Detention Center. ([37]21). As a result, the Court further

concluded that Petitioner had demonstratagse and prejudice to overcome the

> In the order of April 8, 2016, ruling on Respondent’s procedural defenses,

this Court dismissed those portions of Claim V (1) that the prosecution violated his
rights as expressed in Giglio v. United Stat3 U.S. 150 (1972), by presenting

the false testimony of Williams, ([37] at 242) raising a claim of prosecutorial
misconduct because the prosecutor vouched for Williams’ credibilityat(#i7),

(3) raising a claim of presutorial misconduct becauthe prosecutor argued the
worth and value of the victim during his sentencing phase closing argumeat, (id.
48), and (4) raising a claim of proseatdib misconduct because the prosecutor
violated_Gigliowith the false testimony of other witnesses &td51, 52).
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procedural default of his Brady v. Marylankhim. This Court discussed the Brady

v. Marylandstandard as follows:

In Brady v. Maryland373 U.S. 83 (1963), the Supreme Court held
“that the suppression by the proseen of evidence favorable to an
accused upon request violates due process where the evidence is
material either to guilt or to mishment, irrespective of the good faith
or bad faith of the prosecution.” Brad373 U.S. at 87. This “duty to
disclose such evidence is applite even thougthere has been no
request by the accused,” and ums “impeachment evidence as well
as exculpatory evidenceStrickler v. Greengb527 U.S. 263, 280

(1999). “Such evidence is materiathere is a reasonable probability
that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different.” (ithternal quotations

omitted). “In order to comply with Bradyherefore, the individual
prosecutor has a duty to learn of any favorable evidence known to the
others acting on the government’s behalf in this case, including the
police.” Id.at 281 (citing Kyles v. Whitley514 U.S. 419. 437

(1995)). “There are three componenft a true Brady violation: The
evidence at issue must tavorable to the accudgeeither because it is
exculpatory, or because it is iegching; that eviehce must have

been suppressed by the State, either willfully or inadvertently; and
prejudice must have ensued.” &d.281-82.

([37] at 19-20).

Respondent contends that this claim is unexhausted and that he has not
waived the defense, evdmugh he failed to raise exstion regarding this claim
when he briefed his procedural defenses. Regardless of the procedural approach

the Court takes in addressing Petitionetam the result is the same because
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Petitioner cannot demonstrate prejudiceitivez remove the procedural bar or
materiality to establish his Braayaim.

The Court disagrees with Petitionec@ntention that the earlier cause and
prejudice determination indicates thatifh@ner is entitled to relief on his Brady
claim “[b]ecause the caus@d prejudice inquiry is coextensive and coterminous
with the standard by which the underlyingiah is measured.([60] at 236). The
Court has not analyzed the merits of Ratier's claim. Rather, the Court merely
determined that if Petitioner has a valid Brathim, Respondent cannot defeat it
with a procedural defense.

Having now analyzed the claim, ti®urt concludes that Petitioner cannot
demonstrate prejudice because the @w@ was not material under Bradihe
prejudice that Petitioner must establish under Bradlge same prejudice standard
that applies under ineffective assistarf counsel claims under Strickland

Tanziv. Sec., Fla. Dept. of Correctioi§2 F.3d 644, 661-62 (11th Cir. 2014). In

discussing Petitioner’s claim of ineffective assistance of trial counsel, the Court
determined that, given Petitioner’s furdession to police, the evidence against
Petitioner was overwhelmingAdditional evidence impeaching Williams would

not have made a difference during the guilt phase of the trial.
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Likewise, in discussing Petitioner’s clatimt trial counsel failed to properly
investigate Williams’ background, the Codetermined that the existence of
additional evidence impeaching Williams not presented to the jury did not
undermine the Court’s confidence in the omeoof the penalty phase of the trial
because: (1) any additional evidenc&\Gliams’ bad nature was cumulative of
what the jury had already heard; (2¢ #avidence that trial counsel supposedly
missed, which included the batterytla¢ Cobb County Adult Detention Center,
was not compelling in light of what theryualready knew; (3) the jury already had
good of reason to believe Petitioner’s versof events over Williams’; and (4) the
evidence of Williams’ conviction wouldot have effectively countered the
prosecution’s evidence regarding Petitionelisciplinary history at the jailSupra
8 1IlLA.3. Put simply, the Court found thtte evidence did not have a reasonable
probability of changing the outcome of thenalty phase of theial, and based on
that finding, the Court must further conclude that the evidence of Williams’ battery
conviction was not material under Brady

The Court also agreestivthe state habeas corpemurt’s conclusion in the
alternative that Petitionerifad to establish a Bradslaim because he did not

demonstrate his inability to obtain egitte of Williams’ conviction on his own
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with reasonable diligence. ([21.36]@Q-61). In his reply memorandum,

Petitioner contends that Bradpes not require that Petitier prove that he could

not have obtained the evidence with reasandiligence. ([72] at 49). For years,
however, the Eleventh Circuit has hébat in order to establish_a Bradiim, the
defendant must show that he “does not possess the evidence and could not obtain

the evidence with any reasonabikgeénce.” United States v. Stei@46 F.3d

1135, 1146 (11th Cir. 2017); United States v. Va|l@@7 F.3d 1154, 1164 (11th

Cir. 2002);_United States v. Merd366 F.2d 1304, 1308 (HLCir. 1989); United

States v. Valera845 F.2d 923, 927-28 (11th Cir8%); United States v. Pripr

546 F.2d 1254, 1259 (5th Cir. 1977). Recastlsriminal convictions are a matter
of public record, and trial counsel, or msestigators, could have discovered the
conviction with reasonable diligence.

The state habeas corpumid, in its first order dengg relief, also concluded
that Petitioner failed to establish his Bradgim. ([21.12] at 32-33 (holding that
“there is not a reasonable likelihood the festieither phase [ip Petitioner’s trial
would have been different” if Petitioner had access to the information regarding

Williams’ battery conviction)). Petitioner Banot presented any argument that the
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state court’s conclusion was unreasoaabider § 2254(d). The Court concludes
that the state court was correct.

For the foregoing reasons, the Carohcludes that Petitioner failed to
demonstrate that he is entitled to relief on Claim V.

F. Claim VI: First Trial Judge’s Failure to Recuse

Judge Grant Brantley, who left thench in 1992, first presided over
Petitioner’s criminal caseAt Petitioner’s first appearance, Judge Brantley noted
that he knew the victim, Gloria Wilbur, and her husband socially. Petitioner filed a
motion for the judge to recuse. In a deposition, Judge Brantley testified that he
knew the Wilburs, especially Mr. Wilbuwwyhom he considered a friend. ([14.14]
at 17-26).

Nonetheless, Judge Brantley deniedrtigion to recuse and went on to rule
on several motions, most notably, Petitiosi@enotion to suppress the statement
that he had given to police and the frnfdhe search of Petitioner's home.
([14.12] at 55-56, 58-59)Judge Brantley left the beimdefore Petitioner’s trial.

Petitioner filed an inteolcutory appeal challengirtbe judge’s failure to
recuse. The Georgia Supreme Courtradfid Judge Brantley’s denial of the

recusal motion stating:
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The victim’s husband was an attorneyie and the trial judge served
in the Air National Guard (theANG”) assigned to the State
Headquarters. The judge igualge advocate, the husband (now
retired from the ANG) was not. Theyere in different departments.

The husband and the trial judge waever associated as co-counsel

in a case, and never handled casespposing counsel. The husband
has appeared before the trial judge only in one contested case (and an
occasional uncontested divorce).

Socially there has been minimairtact. Both attended a retirement
function for another member of the ANG. The judge went to a
birthday party at the husband’s heuseveral yearago.” From time
to time, both dined with a group 8ING staff, and might have sat at
the same table. The judge tastifthat the victim’s husband was a
friend, but not a close personal friend.

One time the victim talked to ¢éhjudge at his office about some
domestic relations problems. He told her he could not get involved.
The conversation may have las@@Iminutes, the judge explaining:

You know, if someone calls drsays can | come by and
talk to you for a few minuteyges, sure, come by, this is
what it's about, and by the time you pass the amenities,
find out what it's about, andka the time in a courteous
way to explain why you cannot get involved in the
matter, | would guess that atever time transpired it

was doing those things, and | would guess, | don’t know,
could be thirty minutes by the time you do those things.

The focus here is not on biasfact but whether the judge’s
impartiality might reasonably be questioned, keeping in mind the
reality that any judge will have tene to the bencafter having had
extensive contacts with the comniyrand the legal profession.”
Bonelli v. Bonelli 570 A.2d 189 (Conn. 1990).
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Recusal generally has not beemulaed simply because the judge
knew socially one or more of the pias or their attorneys. In Bonelli

v. Bonelli, supra recusal was not required even where the judge had
been co-counsel with one of thigkoaineys in a related case that was

still pending, where the co-counselationship was limited, the judge

no longer had any financial interastthe related cse, and there was

no recent contact between the judge and the attorney about the case.

In Smith v. State375 S.E.2d 69 (Ga. Ctph. 1988), the Court of
Appeals upheld the denial of reclusdnere the victim of an alleged
attempt to commit murdevas the sheriff, with whom the judge had a
regular working relationship.

Any analysis of the necessity fiecusal is necessarily fact-bound,
requiring an examination of the nature and extent of any business,
personal, social or political assomoms, and an exercise of judgment
concerning just how close and hewtensive (and how recent) these
associations are or have been.

While the victim’s consultation ith the judge about her domestic
situation merits scrutiny, in viewf the limited nature of the
consultation, and the judge’s refusaget involved, it is not enough
reasonably to call into question tti@l judge’s impartiality in this
case. Given the limited social retaship and the lack of any legal
relationship between ¢hjudge and the victirand her husband, we
conclude that recusal it necessary. Compar¢ard v. State417
S.E.2d 130 (Ga. 1992).

Sears v. Stafel26 S.E.2d at 555.

Petitioner attempts to demonstrétat the Georgia Supreme Court’s
decision is not entitled to deference,ratia series of cases that stand for the

general proposition that judges should noblased and should not appear biased.
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He has not, however, produced clear and convincing evidence demonstrating that
the state court’s finding that the judgedhalimited social relationship and no legal
relationship with the victim or her husihwas incorrect. 28.S.C. § 2254(e)(1);

Barnes vSec'y, Dep't of Corr.888 F.3d 1148, 1156 (11th Cir. 2018). Based on

those findings, the Court concludes ttia state court’s conclusion was not an
unreasonable application of Unit&thte Supreme Court precedent.

The Court alternatively concludes tlirgtitioner’s Claim VI does not raise a
viable § 2254 claim because it does notgala constitutional violation. The Due
Process Clause guarantees criminal mdd@ats the right to “a judge with atual
bias against the defendant or interest andahtcome of his particular case.” Bracy
v. Gramley 520 U.S. 899, 904-05 (1997) (emplsasuipplied). However, “most
guestions concerning a judge’s qualificatibm$iear a case are not constitutional
ones, because the Due Process Clausestablishes a constitutional floor, not a
uniform standard.”_ld(citations omitted). Indeed, the Eleventh Circuit has held
that “there is no Supreme Court decisiogatly establishing that an appearance of
bias or partiality, where there is no acthals, violates the Due Process Clause or

any other constitutional provai.” Whisenhant v. Allen556 F.3d 1198, 1209

(11th Cir. 2009).
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[T]he Due Process Clause incorpesathe rule at common law that
mandated recusal only when jnelge had a direct, personal,
substantial pecuniary interestreaching a conclusion against him in

his case. Matters of kinshipersonal bias, state policy, and
remoteness of interest would seganerally to be ntgers merely of
legislative discretion., and persofgds or prejudice alone would not

be sufficient basis for imposing a constitutional requirement under the
Due Process Clause.

Norris v. United States820 F.3d 1261, 1266 (11th CR016) (citations omitted).

Here the trial judge’s relationshigtiv the victim and her husband did not
amount to an actual bias. Petitioner hasonstitutional claim and thus no right to
relief under § 2254.

G. Claim VII: Trial Court’'s Er roneous Instructions Violated
Petitioner’s Rights

In the order of April 8, 2016, thiSourt dismissed the portion of Petitioner’'s
Claim VII wherein he argues that the trialuct failed to properly instruct the jury
regarding the crime of armed robbery durihg sentencing phase. ([37] at 53). In
his final brief, ([60] aR72-73), Petitioner withdrew the remaining portions of his
Claim VII.

H. Claim VIII: The Prosecution Violated Batson v. Kentucky

According to Petitioner, although only twenty percent of the jury venire was
African-American, the prosecution used four of its six peremptory strikes to

remove African-Americans Barbara Hiield, Christopher Evans, Sandra
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Herrera-Johnson, and Elzie Hendrix, andphesecution’s sole alternate jury strike
was African-American Michael LylesPetitioner contends that the prosecution

exercised these five peremptory stake violation of Batson V. Kentucky

476 U.S. 79 (1986), in which the Supreme Court held that striking a potential juror
for reasons of race violated the Equal Protection Clause.

UnderBatson trial courts employ a three-stppocess for evaluating claims
that a prosecutor used peremptory challsrigestrike prospective jurors because
of their race.

First, a defendant must make a paifacie showing that a peremptory
challenge has been exercised onldasis of race; second, if that
showing has been made, the prosecution must offer a race-neutral
basis for striking the juror in question; and third, in light of the
parties’ submissions, the triabart must determine whether the
defendant has shown pugaful discrimination.

Miller-El v. Dretke 545 U.S. 231, 276-77 (2005)t@tions, quotations and

alterations omitted). In evaluatingraal court’s determination that the
prosecution’s race-neutral reason for striking a juror were adequate under
§ 2254(d), relief may be gnted only “if it was unreasonable to credit the

prosecutor's race-neutral explanatidn8icGahee vAlabama Dept. Of

Corrections560 F.3d 1252, 1256 (11th C2009) (citations and quotation

omitted).
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In his direct appeal, Petitioner dlemged the prosecution’s peremptory
strikes for three of the five strikes +qus Hendrix, Herreraehnson, and Lyles.

These are the same strikesraises in his petition. He did not raise a Batson

challenge regarding jurors Hsfield and Evans in his appeal or in his state habeas
corpus petition.

Respondent concedes that he inadgrely failed to raise a procedural
defense to Petitioner’s ctas regarding Hartsfield and Evans in his brief on
procedural defenses. He pa@imut, however, that under 28 U.S.C.

8 2254(b)(B)(ii)(3), he cannot be deedito have waived the exhaustion
requirement unless he has done so expréissbugh counsel. He thus contends
that the claims regarding Hartsfieddd Evans are unexhausted and should be
dismissed as procedlisadefaulted. (Se¢37] at 7-8 (order discussing failure to
exhaust)). In his reply brief, Petitioner concedes that Respondent’s procedural
defenses must be expressly waived, lnmtends that Respondent’s failure to raise
them in his brief on procedural defens@2], amounted to an express waiver.

Petitioner fails to cite to any casevighat supports his argument, and the
Court concludes that the § 2254(b)(B)@i) requirement means what it says —

Respondent cannot be deemed to haveedsavprocedural defense unless he has

113



expressly done so. Accepting Petitioseatgument would be to recognize the
existence of an “implied express waiverhich would have the effect of excising
8§ 2254(b)(B)(i1))(3) from the habeas corptatute. Accordingly, this Court

concludes that Petitioner’s Batsolaims regarding jurordartsfield and Evans are

unexhausted and procedurally ddfad and therefore dismissed.

In any event, Petitioner cannot establish his Bats@mm regarding either
Evans or Hartsfield. After the prosecutistruck Evans, the trial court made a
Batsoninquiry. ([15.15] at 18). The presutor noted that Evans objected to
capital punishment, and when questionatividually he stated that he was
opposed to capital punishment and hesitatben asked whether he could impose
the death penalty. Evans said thatpersonal beliefs were against capital
punishment and he did not know whetheicbald vote for the death penalty. (Id.
at 18-19). Petitioner’s trial counsel did not respond. g1d.9).

With respect to Hartsfield, the prosémufurther noted this juror raised her
hand when the jurors were asked wWieetthey had any religious or moral
objections to the death penalty. (&.26). When questioned, she said that she
was “deeply troubled” with the death penalty. XIdShe further stated that she

was “vehemently opposed to the manner imcWwhhe death penalty in this country
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was being imposed,” especially agaiAfican-Americans and that she would
require, beyond a shadow of a doubt, angevwce before she would consider the
death penalty. (13l. Again, trial counsel did not respond. (&d.27). The Court
finds that the prosecutor had valid racaitral reasons for striking Evans and
Hartsfield.

Regarding the three peremptory strikest Petitioner raised in his appeal,
the Georgia Supreme Court held as follows:

The state used four of the sixrpmptory strikes that it exercised
against African—American memberstbé jury panel and exercised its
only strike during the selection of alternate jurors against an African—
American. [Petitioner] contends ththe state exercised three of its
peremptory strikes in a racially discriminatory manner in violation of
Batson v. Kentucky The state explained that it struck one juror
[Hendrix] because hexpressed a mistrust fattorneys and the first
witness for the state, the victimhaisband, was an attorney; struck
another juror [Herrera-Johnson]daeise she was breastfeeding her
10-month-old and sequestion would create a hardship for both
mother and child; and strucklard juror [Lyles] who was a
psychiatrist because he had sixtaqoatients who needed constant
attention and he had counseled pressnin the pastn each instance,
the trial court found that the stdiad offered a race-neutral reason for
the strike and allowed the strikestand. Because these findings are
not clearly erroneous and [Petitionkgs failed to prove that the state
acted with discriminatory intemt exercising its peremptory
challenges, we concludkeat there was no Batsemlation.

Sears v. Stajet93 S.E.2d at 185.
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According to Petitioner, the state ctisiopinion is not entitled to deference
because it failed to take into account ttegt prosecution “failed to strike white
jurors who expressed similar views hmse African-American jurors who were
struck, such as a distrust of attorneys or a concern about family hardship. The
prosecutor often failed to question white jurabout these matgeentirely.” ([60]
at 258-59). Petitioner has entirely failéwwever, to identify white jurors who
expressed those similar views or provakation to the record showing where
those white jurors made such statemeiighe absence of any evidentiary support
for Petitioner’s claim, this Court defeis the state court’s conclusion. Sekavez

v. Sec'y, Fl. Dep't of Corr647 F.3d 1057, 1061 (11th Cir. 2011) (noting that

district courts ruling on habeas corpetitions have no obligation to mine the
record searching for support for a petitioner’s claims).

l. Claim IX: Petitioner’'s Witherspoon v. lllinois , 391 U.S. 510
(1968), Claim

In his Claim IX, Petitioner contendsatthe trial court violated his rights

under the holding in Witherspoon v. lllinpi391 U.S. 510 (1968), by excusing for

cause jurors whose views on the death pemtdiyot justify removal. In the order

of April 4, 2016, ([37] at 15-17), the Cdutismissed this claim after concluding
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that the claim was procedilly defaulted and that Btoner failed to demonstrate
cause and prejudice to excuse the default.

J. Claim X: Trial Court Failed to Remove Jurors for Cause or Bias

Petitioner claims that the trial cawhould have reoved panel members
William Kujuwa, Michael Lebeman, and Earl Morgan from the jury panel for
cause because of the views they expredseidg voir dire. None of those three,
however, served on Petitioner’s jury. Un@@eorgia law, death penalty defendants
are entitled to 42 qualified jurors, and #reoneous qualifying of a single juror for

the panel from which the jury was struaquires reversal. Lively v. Sta#21

S.E.2d 528, 529 (Ga. 1992). Conversalyler federal congtitional law, if a
biased or otherwise unfit panel membees not serve on the jury, Petitioner
cannot have been prejudiced by the trial teuefusal to strike that individual for
cause even though Petitioner might have bieguired to use a peremptory strike
to avoid having that panel meettserve. “[l]f [d defendant elects to cure [a trial
judge’s erroneous for-cause ruling] byeesising a peremptory challenge, and is
subsequently convicted by a jury on whiahbiased juror sat,” the Supreme Court
has held that the criminal defendémés not been deprived of any . . .

constitutional right.”_Unitd States v. Martinez-Salaz&28 U.S. 304, 307 (2000).
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The “use [of] a peremptory elenge to effect an insteameous cure of the error”
demonstrates “a principal reason for per#@rips: to help secure the constitutional

guarantee of trial by ampatrtial jury.” Id.at 316; see alsBoss v. Oklahomal87

U.S. 81, 88 (1988) (rejecting “the notitmat the loss of a peremptory challenge
constitutes a violation of the constitutional right to an impartial jury”).

Even if one of the three panel meers had made it onto the jury, the
Georgia Supreme Court concluded that fgajiew of the voir dire of each
prospective juror shows that the trial court did not abuse its discretion in deciding
that each juror was capable of imparsatvice and would consider both mitigating
evidence and the trial court’s instructiansdetermining the appropriate sentence,”

Sears v. State193 S.E.2d at 185, and Petitiohas failed to even attempt to

demonstrate why that court’s conclusiwas unreasonable under § 2254(d).
The Court concludes that Petitiomgnot entitled to relief on Claim X.

K.  Claim XI: Petitioner’s Sentence Is Disproportionate and
Excessive

In the order of April 8, 2016, ([34t 25-30), this Court dismissed that
portion of Petitioner’s Claim XI whereine contends that his cognitive and
emotional impairments render him the legaliealent of a juvenile offender. The

surviving portions of Petitioner’'s Claim Xaise two distinct issues. He first
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asserts that his death sentence for the crime of kidnapping with bodily injury
violates the Eighth Amendment’s prohibn of cruel and unusual punishments
because it is excessivetttat crime. Petitioner next asserts that the Georgia
Supreme Court abdicated its statytduty to carry out a meaningful
proportionality review.

With respect to the first part ofdtclaim, Petitioner contends that “the
United States Supreme Court has disaped the use of the death penalty in
response to nonhomicide offass” ([60] at 263-64) However, the cases that
Petitioner relies on all qualify their holdingsnote that the death penalty is not
appropriate for non-homicideffenses where the offense does not result in the

death of the victim. In Coker v. Georg#83 U.S. 584, 598 (1977), the Court held

that “the death penalty . is an excessive penalty forethapist who, as such, does

not take human life.”_Eberheart v. Georgl83 U.S. 917 (1977), which involved

kidnapping and rape but not the death of the victim, was a summary ruling that

relied on_Coker Likewise, in Kennedy v. Louisian&54 U.S. 407, 421 (2008), the

Supreme Court held that “a death seae for one who raped but did not kill a
child, and who did not intend to assist another in killing the child, is

unconstitutional.”
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In Enmund v. Florida58 U.S. 782 (1982), the Court held that the death

penalty is excessive for alsbery conspirator who did not kill, attempt to kill or
intend that deadly force be used by one of his coconspirators. But in Tison v.
Arizona 481 U.S. 137 (1987), the Couppaoved the death sentences for
defendants who did not themselves kill thetims, but their involvement in the
events leading up to the maers was active, recklesshdifferent, and substantial.

Those cases stand for the propositicat the death penalty is not excessive
for a defendant who commits a capitahwe when that crime results in the
intentional death of the victim. Asdloverwhelming evieince in this case
establishes that Petitioner intentionallgddied Wilbur to death after kidnapping,
robbing and raping her, the Court cluttes that his death sentence is
constitutional.

As to Petitioner’s claim regairty the Georgia Supreme Court’s
proportionality reviewunder O.C.G.A. 8 17-10-35(d), (3) the court was
required to assure that Petitioner'sath sentence was not imposed under the
influence of passion, prejudice, or any athebitrary factor” as well as determine
“whether the sentence of death is esgiee or disproportionate to the penalty

imposed in similar cases, considerbmgh the crime and the defendant.” In
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performing its review under the statute, tdoairt held that “[tjhe imposition of a
death sentence in this case would not¢keessive or dispropionate to penalties
imposed in similar cases, considering bibia crime and the defendant.” _Sears v.
State 514 S.E.2d at 437. The court then lisseven cases that “would support the
imposition of the death sentence.” Id.

Petitioner contends that the Geor§igpreme Court’s praptionality review
was not sufficiently rigorous to makertan that Petitioner’s death sentence was
not arbitrarily imposed. This Court cdandes that regardless of the manner in
which the state court carried out @oportionality review, Petitioner has no
§ 2254 claim regarding the review.

In Furman v. Georgjad08 U.S. 238 (1972), the Supreme Court struck down

Georgia’s system of imposing the dep#nalty in part because of the random
nature in which the death penalty was imposed.

The basic concern of Furmaentered on those defendants who were
being condemned to death capriciously and arbitrarily. Under the
procedures before the Court iratltase, sentencing authorities were
not directed to give attention tbe nature or circumstances of the
crime committed or to the characte record of the defendant.

Left unguided, juries imposed theath sentence in a way that could
only be called freakish.

Greqgg v. Georgiad28 U.S. 153, 206 (1976).
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The main focus of Furmamas the fact that the disionmakers — juries or

judges — in various state statutory dgathalty schemes were not given adequate
guidelines under which to impose death. Geegg 428 U.S. at 195 (“Where the
sentencing authority is required to spedciig factors it relied upon in reaching its
decision, the further safeguard of mewyiul appellate review is available to
ensure that death sentences are npbosad capriciously or in a freakish
manner.”).

After Furman the Georgia legislature passedeav death penalty statute that
the Supreme Court evaludtand approved in Gregdlrhe new statute included
proportionality review.In approving Georgia’s death penalty scheme, the
Supreme Court cited favorably to theportionality review requirement as a
“provision designed to assure thag tiheath penalty will not be imposed on a
capriciously selected group obnvicted defendants,” Gregd28 U.S. at 204, and
noted that “[i]t is apparent that tiSipreme Court of Georgia has taken its
[proportionality] review regonsibilities seriously,” idat 205. The Court also
noted:

The provision for appellate review the Georgia capital-sentencing

system serves as a check agaimstrandom or arbitrary imposition of

the death penalty. In partieul the proportionality review
substantially eliminates the pogtly that a person will be sentenced
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to die by the action of an aberrgquty. If a time comes when juries
generally do not impose the death sece in a certain kind of murder
case, the appellate review prdoees assure that no defendant
convicted under such circumstances will suffer a sentence of death.

Id. at 206.
This Court stresses, however, thatportionality review is not required by
the Constitution “where the statutqoyocedures adequately channel the

sentencer’s discretion,” McCleskey v. Ked81 U.S. 279, 306 (1987) (citing

Pulley v. Harris 465 U.S. 37, 50-51 (1984)), and Georgia’s statutory procedures

are adequate, Collins v. Francr8 F.2d 1322, 1343 (11th Cir. 1984) (“[I]t

appears clear that the Georgia [death [hghsystem contains adequate checks on
arbitrariness to pass muster withoutpgmdionality review.”) (internal quotations
and citations omitted). As the proportality review is not required by the
Constitution, it cannot be said that t8eorgia Supreme Court’s conclusion that
Petitioner’s sentence was proportionabvaa unreasonable application of

constitutional law._See ald¢ondsey v. Smith820 F.2d 1137, 1154 (11th Cir.

1987) (“[W]e refuse to mantiaas a matter of federm@onstitutional law that
where, as here, state laaquires [proportionality] reviewcourts must make an

explicit, detailed accourdf their comparisons.”).
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For these reasons, the Court conclutias Petitioner is not entitled to relief
based on his Claim XI.

L.  Claims XIl and XIII

The amended petition contained no Claith Xn the order of April 8, 2016,
([37] at 59-60), the Court concludedatiPetitioner’s Claim Xlll — regarding the
constitutionality of his prolonged stay death row — did not state a cognizable
§ 2254 claim.

M. Claim XIV: The O.C.G.A. 8§ 17-10-30(b)(7) Aggravating
Circumstance Violated Petitioner’s Rights

In his Claim X1V, Petitioner argues thiais rights were violated when the
State failed to provide him notice before the trial that it intended to rely on the
statutory aggravating circumstance setifon O.C.G.A. § 17-10-30(b)(7). That
provision permits the death penalty upon a jury finding that the offense was
“outrageous or wantonly vile, horrible sthumane in that it involved torture,
depravity of the mind or an aggravateattery to the victim.” According to
Petitioner, prosecutors did not inform hiskicounsel about their plan to request
that the trial court charge the (b)(7) circumstance until deliberations had begun at
the close of the guilt phase of the tridlhe trial court agred to charge the

circumstance over trial counsel’s objection.
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Petitioner argues that the late introdactof the (b)(7) circumstance without
charging it in the indictment viated the Supreme Court’s holding in

Jones v. United State526 U.S. 227, 229 (1999), that any fact (other than prior

conviction) that increases the maximum ggnir a crime must be charged in an
indictment.

The Georgia Supreme Court concludeat tfit]he trial court did not err in
permitting the jury to consider [the (b)(@§gravating circumstance. It is not
incumbent upon the state to notify a defendant before trial of every statutory

aggravating circumstance that it migletek to prove. Sears v. Stdié4 S.E.2d at

435 (citing_Roberts v. Stat814 S.E.2d 83 (Ga. 1984) and Bowden v. Z260

S.E.2d 465 (Ga. 1979). Presumably bec#lusé&seorgia Supreme Court cited to
state cases, Petitioner contends that thetdailed to apply fderal law and that
§ 2254(d) deference tha®es not apply.

In Grim v. Sec'y, Fla. Dept of Corr705 F.3d 1284 (11th Cir. 2013), the

Eleventh Circuit confronted claim materially identicab Petitioner’s Claim XIV.
The state court had denied relief on Garrlaim on the basis that, because the
statutory aggravating factors were limitéagre was no reason to require the state

to provide notice of which of the aggrawey factors that it intended to prove. Id.
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at 1288. The Eleventh Circuit, applying 8 2254(d), concluded that there was no
Supreme Court holding requiring the aggitav@circumstance to appear in the
indictment.

Because there is no federal standaqliring statutory aggravating factors
to appear in the indictment, the Gear@upreme Court’s conclusion was not the
result of an unreasonable applicatiorfexferal law, and the @ot concludes that
the state court’s holding is emitl to 8 2254(d) deference.

The Court further notes thatethury unanimously found, beyond a
reasonable doubt, the presence of threeraiggravating circumstances, any one
of which would support Petitioner'sdth sentence, and Petitioner has not
challenged them. Even if the trial countezt in permitting the jury to consider the

(b)(7) aggravating circumstanamy error was harmless. Séieux v. Warden

616 Fed. Appx. 891, 898 (11th Cir. 2015) (noting that Jdvased errors are
subject to harmless error review).

N. Claim XV

In the order of April 8, 2016, ([3'4t 60-62), this Court concluded that
Petitioner’s Claim XV — regarding the constitutionality of lethal injection as a

method of execution — is not cognizable under § 2254 and dismissed the claim.
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O. Claim XVI: Cumulative Error

Finally, in his Claim XVI, Petitioner rses a claim of cumulative error,
asserting that when all of the condibnal errors from his trial are viewed
cumulatively, they cannot be deemed hass, as they deprived Petitioner of a
fundamentally fair trial.

“The cumulative error doctrine prales that an aggregation of non-
reversible errors (i.e., plain errdigling to necessitate reversal and
harmless errors) can yield a deniatloé constitutional right to a fair
trial, which calls for reversal United States v. Bake#32 F.3d 1189,
1223 (11th Cir. 2005) (internal quotationarks omitted). We address
claims of cumulative error by firgonsidering the validity of each
claim individually, and then examining any errors that we find in the
aggregate and in light of the tria$ a whole to determine whether the
appellant was afforded a fundantally fair trial. _Sed&Jnited States v.
Calderon 127 F.3d 1314, 1333 1th Cir. 1997).

Morris v. Sec’y, Dep't of Corr.677 F.3d 1117, 1132 (11th Cir. 2012).

For this Court to perform a cumulatieeror analysis, there must be multiple
errors to analyze. The only error thast@ourt has identified is the due process
violation committed by the trial court wheime court required Petitioner to comply

with the requirements of Sabel v. Stdt82 S.E.2d 61 (Ga. 1981), and as discussed

above, sesupras Ill.B, Petitioner failed to deonstrate that he was prejudiced by

that error. Accordingly, Petitioner it entitled to relief for his Claim XVI.
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V. Conclusion

For the reasons stated above, the Court concludes titadrfee has failed to
establish that he is entitled to religfder 28 U.S.C. § 2254. Accordingly, the
petition for a writ of habeas corpusD&ENIED, and the instant action is
DISMISSED.

Pursuant to Rule 11 of the Rulesv@rning 8§ 2254 Cases this Court must
“issue or deny a certificate appealability when it enteesfinal order adverse to
the applicant.” Under 28 U.S.C. § 2253(¢)@ certificate of appealability may
issue “only if the applicant has madsubstantial showing of the denial of a
constitutional right.”

After review, the Court concludes traCertificate of Appealability shall
iIssue as to Petitioner’s Claim I, but limited to his claim that his trial counsel was
ineffective during the penalty phase of trial, Claim Il regarding the trial court’s
Sabelorder, Claim Ill regarding Petitioner&ssertions of juror misconduct, and
Claim XIV regarding the use of statutamggravating circumstance set forth in

O.C.G.A. 8 17-10-30(b)(7) withoudretrial notice to Petitioner.
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SO ORDERED this 23rd day of May, 2018.

LUMM-, F‘. .hl""
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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