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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

STEFAN GOIA,
Plaintiff, _
V. 1:10-cv-2405-W SD
CITIFINANCIAL AUTO,
Defendant.

OPINION AND ORDER

This matter is before the Court @itiFinancial Auto Corporation’s
(“CitiFinancial” or “Defendant”) Motiorfor Summary Judgment [37] and Stefan
Goia’s (“Goia” or “Plaintiff”) Motion for Summary Judgment [43].

l. BACKGROUND

Although Plaintiff is proceedingro se he still is required to comply with
the Federal Rules of Civil Procedure ane tiocal Rules of this Court. Because
Plaintiff did not file a response to Defendant’s Motion for Summary Judgment,
Defendant’'s Statement of Undisputed MetkeFacts are deemed admitted pursuant

to the Local Rule$. LR 56.1 NDGa.

! The Local Rules for the Northern Distriaft Georgia state that “[a] respondent to
a summary judgment motion shall include with the responsive brief: [a]

Dockets.Justia.com


http://dockets.justia.com/docket/georgia/gandce/1:2010cv02405/168559/
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2010cv02405/168559/48/
http://dockets.justia.com/

The Court further notes that although Plaintiff claims to rely on “my
Statement of Undisputed Material Faadts'support of his Motion for Summary
Judgment, no such pleading exists in the neec@Pl.’s Mot. for Summary J. at 2).
Plaintiff did include a “Summary of Undisputed Material Facts” in his Motion for
Summary Judgment. This summary doescooiply with the Laal Rules of this
Court. LR 56.1 B.(1) NDGa. The Cauwreclines to liberally construe the
rambling, unnumbered narrative summary in the body of Plaintiff’'s Motion as a
properly submitted, sepate statement of undisputethaterial facts that complies
with the Local Rule$. Thus, the Court relies up@efendant’s Statement of
Undisputed Material Facts, deemed atked by Plaintiff, and the exhibits and
affidavits that the parties attachedleir motions for summary judgment, in
considering the parties’ requests for summary judgment.

A. The 2007 Suzuki Aerio Retdihstallment Sales Contract

On May 25, 2007, Plaintiff and his f@ibought a 2007 Suzuki Aerio (the

“Vehicle”) from Star Suzuki Mall of Georgi(“Star Suzuki”). They purchased the

response to the movant's statement of sjpdiied facts.” LF56.1 B.(2)a. NDGa.
A party’s failure to provide a responseth® movant's statement of undisputed
facts results in the movant’s facts bedeemed as admitted.R 56.1 B.(2)a.(2)
NDGa.

2 Although the Court construgso secomplaints liberally, tey must also comply
with the procedural rules that govern pleadings. Neleil v. United States508
U.S. 106, 113 (1993).




car by executing a Retail Installmenti&aContract Single Finance Charge
agreement (the “Contract”) with Star Sz which, besides being a contract for
sale of the Vehicle, algarovided terms by which Plaintiff and his wife financed
the purchase. (Def.’s Statement of Updited Material Facts (‘DSUMF”) | 1; Ex.
B to Aff. of Stefan Goia). The Canaict provided the terms for the financing
agreement with Plaintiff and his wife. Plaintiff and his wife agreed “to pay the
Creditor - Seller . . . the Amount Financaad Finance Charge” according to the
terms set forth in the Contract. (BXto Aff. of Stefan Goia).

In the Contract, Plaintiff and his wifgranted to Star Suzuki a security
interest in the Vehicle._(Ii. To protect Star Suzuki’'s security interest, Plaintiff
and his wife agreed to obtain insurance on the Vehigld.). They specifically
agreed “to have physical damage insurance covering the loss of or damage to the
vehicle for the term of [the] contract.” ()d.The Contract stated further:

The insurance must cover our intgran the vehicle. If you do not
have this insurance, we mafywe choose, buy physical damage
insurance. If we decide to buy piga damage insurance, we may
either buy insurance that covers ymterest and our interest in the

vehicle, or buy insurance that covers only our interest. If we buy
either type of insurance, walitell you which type and the charge

®* The Court notes that Plaintiff's wif€lorica Goia, signed a “Confirmation of
Accidental Physical Damadasurance” that required h& take certain actions
regarding the insurance on the Vehicle. (Ekto Pl.’s Dep.). There is no similar
form in the record that was signed by Plaintiff.
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you must pay. The charge will fee premium of the insurance
and a finance charge at the highest rate the law permits.

(id.).*
Plaintiff would be considered in defiif he violated any term in the
Contract. (Id. In the event of default, Defdant could demand that Plaintiff pay

the total amount of indebtedness duearrtie Contract and could peacefully

* The Contract provided for the elamtiof Vendor’s Single Interest (“VSI”)
insurance for the term of the Contracptotect the creditor from loss or damage
(including by collision) to the Vehicle durirtge term of the financing. (Ex. B to
Aff. of Stefan Goia). Plaintiff was noequired to obtain this insurance. jlId.
Plaintiff did purchase a “GAP protectiopfan for the Vehicle as part of the
Contract for $600. _(19l. Neither party has providedcopy of the GAP policy. In
Massih v. Jim Moran & Assocs., In@a Guaranteed Auto Protection (“GAP”)
policy was described as:

The GAP policy is designed to paff the balance of Plaintiff's
loan, if any remained after payment of the primary physical
damage insurance, if the vel@ddecame a constructive total loss
while the loan was still in forceThe GAP policy applies primarily
to situations in which a purcha&ecar is damaged and deemed a
total loss, and an independéhird party casualty insurance
company’s payment on this total loss is less than the amount owed
under the [Contract]. This “gapésults in the purchaser owing
money under the [contract], withotlite benefit of still having the
use of the totaled car. Undeet[GAP policy], the dealer would
waive any amount the purchaselat owing on the [contract]
after application of all the cadtyainsurance monies, in effect
forgiving this balance on the amount financed.

542 F. Supp. 2d 1324, 1327 (M.D. Ga. 2008)isTescription of a GAP policy is

consistent with the oral explanationtbé GAP policy allegedly given to Plaintiff
by Star Suzuki when it sold him the Vele@dnd GAP policy. (Pk Dep. 96:6-23).
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repossess the Vehicle as the law allows.).(Itf.the Vehicle was damaged,
destroyed, or missing, Plaintiff agretedpay Defendant the total amount of
indebtedness owed under the Contract.).(Id.

The Contract constituted “the entire agreement between [Plaintiff] and
[Defendant] . ...” (Id. All changes to the Coratct were required to be in
writing; and oral changes were not binding. )Id.

By executing a block at the bottom o&tontract, Star Suzuki assigned “its
interest in [the] contract” to CitiFinandipursuant to “the terms of [Star Suzuki’s]
agreement(s) with [CitiFinancial].”_(Iy.

Plaintiff admits that he signed the Contract and understood and agreed to its
terms. (DSUMF § 10). Plaintiff speaélly understood that he was required to
maintain adequate physical damagsumrance on the Vehicle pursuant to the
Contract. (Id.111). The parties do not dispthat the Contract was assigned to
CitiFinancial and that CitiFinanci# authorized to enforce its terms.

B. The Nationwide Insurance Company policy

On June 11, 2007, a little over two weedfter Plaintiff and his wife bought

the Vehicle, Plaintiff obtained angarance policy covering the Vehicle from

°> The assignment to CitiFinancial is paftthe Contract and the copy of the
Contract filed by Plaintiff and referred ito his affidavit discloses the assignment
to CitiFinancial.



Nationwide Insurance Compalf{Nationwide”). (Ex. D toAff. of Stefan Goia).
This policy insured the Vehicle for physiaddamage in an amount equal to the
actual cash value of théehicle, less $500._(Ii. The policy identified Star
Suzuki as the lienholder. _()d.In June 2007, Defendant received notification that
Plaintiff had obtained a physical damagsurance policy from Nationwide.
(DSUMF 1 14). Plaintiff claims that hrovided copies of the insurance policy to
Defendant and Star Suzuki after it wesued. (Dep. of Pl. 44:12-50:9).

The Contract provides that “[i]f theehicle is lost or damaged,” any
insurance settlement could be used thuoe what Plaintiff and his wife owed
under the Contract, or to rapéhe Vehicle.

C. Theloss of the Vehicle and Star Suzuki

On June 17, 2007, about a week afiterinsurance was procured, Plaintiff
claims that the Vehicle was wrecked inaotident “somewhere in Ohio” and that
it has remained in Nationwide’s custody ini®kince the accident. (Aff. of Stefan
Goia at 5). Plaintiff claims that on Jufh8, 2007, he asked Star Suzuki, together
with Nationwide, to arrangi®r payment for the cgrursuant to the Nationwide
physical damage insurance and GAP popiarchased from Star Suzuki. (ld.
Plaintiff claims these coverages werermthan sufficient to cover Defendant’s

interest in the Vehicle._(Iat 5-6). Plaintiff claims &t Suzuki asserted that its



obligation under the GAP policy was limited to $3,500. )(IdPlaintiff claims
further that Star Suzuki did not pro any payments under the GAP policy and
attempted to sell to Plaintiff a new 2007z8ki Aerio, offering to apply the $3,500
GAP policy payment to the purake of a new vehicle. ().

Plaintiff claims that after he refuséal purchase a newear and after asking
Star Suzuki to work with Nationwide pay off the loan with proceeds from
Plaintiff's coverage with Nationwidand under the GAP policy, Plaintiff was
treated rudely and told to leatlee Star Suzuki offices._(lct 6).

Defendant claims it did not learn tithe Vehicle was allegedly damaged in
a car accident and left in Ohio untilaiitiff's deposition on December 21, 2010.
(DSUMF 1 33)°

D. The Collateral Protection Insuram Policy and breach of contract

In October 2007, Defendant wastified by Balboa Insurance Company
(“Balboa”), a third-party vendor that monitdise status of collateral that secures
Defendant’s loans, that Plaintiffffhysical damage insurance policy with

Nationwide had been cancalleffective September 2007. (DSUMF { 15).

® Plaintiff claims that his son informedettiow truck driver who was dispatched to
his home by Defendant to repossess the alehihat the Vehicle was in Ohio.
(Pl.’s Dep. 100:2-101:1).



On October 14, 2007, Defendant wa @t letter to Plaintiff entitled
“Insurance Request,” notifying Plaintiff thBefendant’s records reflected that his
physical damage insurance policy had expired. f(t6). In the letter, Plaintiff
was advised that the Contract requih&m to maintain insurance on the car,
advised him that the physical damaggurance policy was required to name
Defendant as loss payee under the pdliagd requested that Plaintiff contact
Defendant to provide proof dfie required insurance. (Jd.The Insurance
Request informed Plaintiff that if Hailed to provide proof of the required
insurance within fifteen days, Defendan&y purchase a policy to insure its
collateral. (Id). Plaintiff was advised that thipgemium for the average would be
$3,681 and that it would be collected from Plaintiff by billing him for it pursuant to
the Contract. (Id.

According to Defendant’szecords, Plaintiff did not respond to the Insurance
Request within fifteen days. (1§.17). Plaintiff admits that he received the
Insurance Request. (Aff. of Stefan Goi& at Plaintiff also claims that he, at
some point, “answered that [his] insurance [had] not expiredlftaat in fact [he
had] 2 insurances, a fulbeerage insurance with Hanwide and GAP insurance

signed with Star Suzuki paid by [him] alisted on the loan contract . . . .” (id.

" The Contract does not contain a requirement that Defendant be named as the loss
payee under any physical insurance poliffyx. B to Aff. of Stefan Goia).
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In support of his claim that his insurance had not expired, Plaintiff refers to copies
of his insurance policies and an ehfiaam “HATHAWS1@nationwide.com” that

he claims prove that he had continumsirance coverage froJune 5, 2007, until
July 5, 2010, when it was cancelled. @18, 21; Ex. G to Aff. of Stefan Goia;
Annex 2 to Pl.’s Mot. to Remove Clerk’s Entry of Default).

On November 12, 2007, Defendant saisecond letter to Plaintiff entitled
“Notice of Placement of Insurance.” (D$IF § 18). This letter notified Plaintiff
that because Plaintiff had not provided proof of insurance on the Vehicle,
Defendant was placing a collateral protection insurance policy (the “CPI Policy”)
covering a period of thirty-six months on the Vehicle. )(Idhe letter gave
Plaintiff an additional fifteen days to proegroof of insurance, and stated that if
proof was not received, the CPI Policy wabble purchased amlaintiff would be
billed $3,681 through a prorated increase in his monthly payments. Thk
letter also advised Plaintiff that if lnbtained adequate physical damage insurance
anytime in the thirty days following tHetter and provided proof that a policy was
in force, then the CPI Policy would lbancelled without charging any costs,
interest, or other amounts to him._jld.

Plaintiff did not respond to the Nog of Placement Insurance, and in

December 2007, Defendant purchasé€tPa Policy from Balboa, adding the



premium amount to the unpaid balance on the loan.{ld9-20). Adding the
premium amount to Plaintiff's balancecreased Plaintiff's monthly payment by
$115.03, from $449.63 to $564.66. (1021).

Plaintiff claims that after the CPolicy payment appeared on his January
2008 loan statement and bill, he attemgtednce again advise Defendant that he
obtained and had in place adequaternasce on the Vehicle and that he was
improperly charged for the CPI Rry. (Aff. of Stefan Goia at 8). Plaintiff claims
that Defendant referred hita Balboa, although he hadddefendant that he had
nothing to do with Balboa, that Defendar®eded to solve any problems with
Balboa, and requested that Defendant “[kehim] alone and noktain any more
amounts out of the principal.”_(ldt 8-9). Plaintiff refused to communicate with
Balboa or provide it with any of hissarance information. (DSUMF | 27).

Plaintiff continued to make paymenisder the Contract to Defendant in the
amount required by the Contract, excluding any billed paysrfen coverage
under the CPI Policy. (Aff. of Stefan Gaa8-9, 20; Annex 2 to PIl.’s Mot. to
Remove Clerk’s Entry of Default). Prdiff admits that he ceased rendering any

amounts to Defendant after court action began in April 2010). (Id.
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E. The continuing dispute over the CPI Policy

After the January 2008 loan statemenswant to Plaintiff, the relationship
between the parties deteriorated. (AffStéfan Goia at 9). Defendant’s records
reflect that, in January 2008, it began pigccollection calls to Plaintiff in an
effort to resolve the dispute over the CPI Policy, and to help Plaintiff with the
alleged default on the loa(DSUMF | 24).

Plaintiff became increasingly angry and hostile upon receiving these debt
collection calls. (Idf 26). Plaintiff eventually asked Defendant to cease calling
him and he refused to communicatghwbDefendant or Balboa about the CPI
Policy or the Vehicle. (Id Aff. of Stefan Goia at 22)Plaintiff claims that instead
of ceasing the calls, Defenddnbntinued to call more ofte even more calls in a
day, reaching even 7 calls a day; and eafer 9:00 [p.m.].” (Aff. of Stefan Goia
at 22). Plaintiff claims that a CitiFamcial employee told him that “we will
continue to call until you pay” and that Datiant also called higferences and his
wife’s workplace regarding the debt. (BIDep. 86:12-13, 92:7-94:10). Plaintiff
claims that as a result ofdldebt collection calls heesbame ill as a result of stress

on his heart. (Aff. of Stefan Goia at 22).
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After communications with Plaintiff fagld to resolve the issue, Defendant,
in 2009, unsuccessfully attempted to pddy repossess the Vehicle. (DSUMF
1 28).

In April 2010, Defendant filed a replin action in the State Court of
Gwinnett County, Georgia, (the “Replevittion”) to obtain a writ of possession
for the Vehicle. (1df 29). On September 1, 2016ljowing a bench trial, a writ
of possession was issued requiring Plaindiffurn the Vehicle over to Defendant.
(Id. T 30). When Defendant learned that ii&i could not comply with the writ of
possession because the Vehicle had beandzned in Ohio following an accident,
Defendant dismissed the Replewintion without prejudice. _(1df 34).

On June 9, 2010, while the Replevin Actiwas pending, Plaintiff filed this
action against Defendant in the St&wurt of Fulton County. Plaintiff'pro se
two-page, single-spaced Complaint stake he is suing Defendant for
“discrimination, breach of contract,aft, continuous harassment for over 27
months, defamation and trespassing.” (Compl. at 1).

Plaintiff claims that Defendant’'sddition of the CPI Policy to the loan
constitutes a breach of coatt because the Contraxtly allowed Defendant to
purchase additional insurance on his beifidlé did not have insurance sufficient

to cover Defendant’s interes{Compl. at 1; Ex. B to Aff. of Stefan Goia).
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Plaintiff specifically asserts that hed two valid insurance policies — the
Nationwide and GAP policies — that complieith the Contract, that neither had
lapsed, and that he informed Defendainthe existence of these policies in
response to the Insurance Request. (Comfl. Aff. of StefanGoia at 7-8).
Plaintiff also claims that he asked Dedant to cease its contacts to collect
amounts that Plaintiff told Defendant tiel not owe. Plaintiff alleges that
Defendant continued to makellection calls, that theywere made several times a
day, including after 9:00 p.m. in the evegj to his wife’'s workplace, and to his
credit references. (Compl. at 2). Libiraonstruing his entire Complaint, the
Court finds that Plaintiff asserts claims thscrimination, breach of contract, theft,
harassment, defamation, trespassing, andlation of the Fair Debt Collection
Practices Act, 15 U.S.C. § 1692 et SgEDCPA").® Plaintiff seeks damages in

the amount of $6 milliod. (Id.).

® This construction of his Complaint &luding a claim under the Fair Debt
Collection Practices Act is reinforced byetlanguage in the Corgnt that clearly
points to asserted violations of the FDCPA. $8&J.S.C. § 1692c(a)(1)
(prohibiting phone calls after 9:00 p.mAdditionally, in Plaintiff’'s deposition, he
claims that in response to the phone cd#é$ven one time | reminded them that
there was a thousand dollar opaper call . . . .”_Sed. § 1692k(a)(2) (allowing
for statutory damages of $1,000 per vialn); (Dep. of PIl. 83:21-24). The Court
finds these allegations put Defendanthatice of a FDCPA d@im and satisfy the
liberal pleading standards under the FatiRules of Civil Procedure. Séed. R.
Civ. P. 8(a)._ Sams v. UnitecbBd & Commercial Workers Int’l Uniqr866 F.2d
1380, 1384 (11th Cir. 1989) (“A complainéed not specify in detail the precise
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On July 30, 2010, Defendant removed #ction to this Court and filed its
Answer and Counterclaims. In its Coertlaims, Defendarglleges a breach by
Plaintiff of his obligation to pay amounts due under the Contract and default on the
loan. (Def.’s Answer and Countercls.1-13). Defendant seeks recovery of
attorney’s fees pursuaito O.C.G.A. § 13-6-11° (Id. at 13). Defendant claims
that Plaintiff's refusal to pay amounts due under the loan constitutes a default and
breach of the loan and Contra¢DSUMF 11 22-23; Def.’s Answer and
Countercls. at 11-12).

On April 8, and April 29, 2011, Defelant and Plaintiff moved and cross-
moved, respectively, for summary judgrhen Plaintiff's claims and Defendant’s
Counterclaims.

1. DISCUSSION

A. Summary judgment standard

Upon motion by a party, a court “shall grant summary judgment if the

movant shows that there is no genuirgpdie as to any material fact and the

theory giving rise to recovery. All thet required is thathe defendant be on
notice as to the claim being asserdgainst him and the grounds on which it
rests.”).

? Plaintiff based his asserted damagesvbat he has seéon mass media, like
newspapers.” (DSUMF { 32).

1 The Court notes that Defendant is natlseg recovery of attorney’s fees in
collecting on a note pursuato O.C.G.A. § 13-1-11.
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movant is entitled to judgment as a mattelaef.” Fed. R. CivP. 56(a). Parties
“asserting that a fact cannot beis genuinely disputed must support that assertion
by ... citing to particular parts of matds in the record, including depositions,
documents, electronically stored information, affidavits or declarations,
stipulations (including those made fourposes of the motion only), admissions,
interrogatory answers, or other matesialFed. R. Civ. P. 56(c)(1).

The party seeking summary judgmenaitsethe burden of demonstrating the

absence of a genuine dispute as toraajerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c@rthe moving party has met this
burden, the non-movant must demonsttagée summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. Cq.193 F.3d 1274, 1282 (11th Ci999). Non-moving parties

“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_1d."A party may object that the
material cited to support alispute a fact cannot be peesed in a form that would
be admissible in evidenceFed. R. Civ. P. 56(c)(2).

The Court must view all evidence irethght most favorable to the party
opposing the motion and must draw all nefeces in favor of the non-movant, but

only “to the extent supportable by the rec8rdGarczynski v. Bradshaywb73
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F.3d 1158, 1165 (11th Cir. 200@uoting_Scott v. Harrj$s50 U.S. 372, 381 n.8

(2007) (emphasis in original)). “[Cldéility determinations, the weighing of
evidence, and the drawing of inferencesrfrime facts are the function of the jury
...." Graham193 F.3d at 1282. “If the recordasents factual issues, the court
must not decide them; it must deny thetion and proceed to trial.” Herzof93
F.3d at 1246. But, this requiremenktends only to ‘genuine’ disputes over
material facts,” meaning “ore than ‘some metaphysiaiubt as to the material
facts.” Garczynski573 F.3d at 1165 (quoting Scdib0 U.S. at 380). “Where

the record taken as a whole could not laadtional trier of fact to find for the

non-moving party, there is no ‘genuine isduor trial.” Matsushita Elec. Indus.

Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986).

B. Discrimination

The Court liberally construes Plaintifffgo sediscrimination claim, based
on his accent and national origin, asadieged violatiorof 42 U.S.C. § 198%"

Section 1983 provides “Every persaho, under color of any statute,
ordinance, regulation, custom, or usageamf State . . . subjects, or causes to be

subjected, any citizen of the United Statesto the deprivation of any rights,

! Plaintiff presumably relies on the Equal Protection Clause of the Fourteenth
Amendment.
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privileges, or immunities secured by t@enstitution and laws, shall be liable to
the party injured in an action at law, smitequity, or other proper proceeding for
redress.” 42 U.S.C. § 1983. While mosource of substantive rights, Section
1983 provides a method for vindicating femlaights conferred by the Constitution

and federal statutes. Baker v. McCo|ld4A43 U.S. 137, 144 n.3 (1979).

To prevail in an action under Semti 1983, a plaintiff must makepaima
facieshowing of two elements: (1) that the act or omission deprived plaintiff of a
right, privilege or immunity secured lige Constitution or laws of the United
States, and (2) that the act or onossivas done by a person acting under color of

law. Marshall County Bd. ofdiic. v. Marshall County Gas Dis@92 F.2d 1171,

1174 (11th Cir. 1993); Harvey v. Harve349 F.2d 1127, 1130 (11th Cir. 1992)

(“A successful section 1983 action requires a showing that the conduct complained
of (1) was committed by a person acting under color of state law and (2) deprived
the complainant of rights, privileges, iommunities secured by the Constitution or
laws of the United States.”).

“Only in rare circumstances can a preygiarty be vieweds a ‘state actor’
for section 1983 purposes.” Haryé®49 F.2d at 1130. The Eleventh Circuit uses
three tests to determine whether the actwfres private party should be attributed

to the state: (1) the public function testhich “limits state action to instances
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where private actors are performingé€tions traditionally the exclusive
prerogative of the state;” (2) the state utsion test, which “limits state action to
instances where the governméas coerced or at ldaggnificantly encouraged”
the challenged action; and (3) the nexusfjaction test, which applies when “the
state has so far insinuated itself into aifpms of interdependence with the [private

party] that it [i]s a joint partipant in the enterprise.” Sé&®cus on the Family v.

Pinellas Suncoast Transit Autl844 F.3d 1263, 1277 (11th Cir. 2003) (citations

and internal quotations omitted).

Defendant is a private corporation tlgates not perform any traditional state
functions, has not been coerced or encouraged byateetestmake automobile
loans, and has not jointly participated inearterprise with the state. Defendant is
not a state actor and there is no displiét Plaintiff does not have a claim of
discrimination against Defendant. Sumgnardgment is granted for Defendant on
Plaintiff's discrimination claim.

C. Breach of contract

In Georgia, to have “a valid contractetie must be partiezble to contract, a
consideration moving to the contract, tlssent of the parties to the terms of the
contract, and a subject matter upon whichcatract can operate.0.C.G.A.

8 13-3-1. An action for breach of contraetjuires breach of\alid contract and
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resultant damages to therfyawho has the right to complain about the breach.

Budget Rent-A-Car of Atlanta, Inc. v. Web#69 S.E.2d 712, 713 (Ga. Ct. App.

1996); sealsoTDS Healthcare Sys. Corp. Mumana Hosp. lllinois, Inc880 F.

Supp. 1572, 1583 (N.D. Ga. 1995) (“The essért@ments of a breach of contract
claim are (1) a valid contract; (2) matdrbreach of its ters) and (3) damages
arising therefrom.”?

Each party in this action claimsalother party breached the Contract.
(Compl. at 1; Def.’s Answeaind Countercls. at 10-13).

1. Plaintiff's breach of contract claim

Plaintiff claims that Defendant breasththe Contract by “force placing”

insurance on the Vehicle. (Pl.’s Motrf8ummary J. at 13-14; Pl.’s Reply Mem.

12 plaintiff claims damages to his creditasesult of the breach of contract that
prevented him from being able to obtailnome loan from Wells Fargo. (Pl.’s
Dep. 86:21-88:17). Defendant claims that it is undisputed that Plaintiff has not
sustained any damages and is entitlesbitomary judgment. (Def.’s Mot. for
Summary J. at 13). In Georgia, a pdtinging an action for breach of contract
need not prove any actual damages ang me@over nominal damages sufficient to
cover the costs of bringing the action. &€.G.A. § 13-6-6 (“In every case of
breach of contract the injured party hasghtito damages, but if there has been no
actual damage, the injured party may reganominal damages sufficient to cover
the costs of bringing the actid)).Duke Galish LLC v. Manton 707 S.E.2d 555,
560 (Ga. Ct. App. 2011). Because Plainsféentitled to recovenominal damages,
the Court finds that Defendant’s claimatthe suffered no actual damages is not
sufficient to defeat Plairffis claim and entitle it to smmary judgment. The Court
further finds that there is a dispute att regarding whethétlaintiff has suffered
actual damages as a result of being deaikxhn by Wells Fargo. This issue will
be addressed, if necessaayirial.
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in Supp. of Pl.’s Mot. for Summary J.21). In support of his litigating position,
Plaintiff claims that the force placing mfsurance was a breach of the Contract
because he complied with all of theypisions of the Contract, including by
obtaining and maintaining proper insnca on the Vehicle, that he provided
Defendant with proof of surance, and that hehetrwise made his required
payments under the loan. (Aff. of Stefaoia § 10). Plaintiff cites to his
deposition testimony, affidavit, and tdecumentary evidence — including a copy
of the Nationwide policy and the GAP politsted on the Contract — to show that
he not only had valid insurance, but apsovided notice of that insurance to
Defendant, and made his requingayments. (Aff. of Stefan Goia at 29-30; Aff. of
Renee Woods  12).

In opposition, Defendant claims R&if’s insurance lapsed, it demanded
proof of insurance pursuant to the Contract, Plaintiff failed to provide it, and that,
in any event, the insurance that wasagied by Plaintiff from Nationwide on June
5, 2007, was not sufficient to satisfyetbhontractual requirement that physical
damage insurance be of an amount Waild cover Defendant’s interest in the
Vehicle. Defendant alsoaims that Plaintiff's failure to pay the amount Plaintiff
owed under the loan amounted to a ddfantitling Defendant tgseek the total

amount due on the loan. Defendant thiasne$ it was entitled to declare Plaintiff
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in default on the entire loan for non-pagm, to “force place” insurance on the
collateral Vehicle securing the loan, tgquere Plaintiff to pay the premium, and
declare him to be in default when héused to pay amounts due under the terms of
the loan. In support of its litigating pition, Defendant cites to Plaintiff's
deposition testimony, an affavit from one of its employees, and its Statement of
Undisputed Material Facts, whicheadeemed admitted by Plaintiff.

The Court finds that there are dispdiffactual issues regarding whether
Plaintiff met the insurance requirements of the Contract, including whether
insurance was in force wheine CPI1 Policy was purchagd and its premium billed
to Plaintiff, and whether Plaintiff actlyatold Defendant that he had such
insurance in response to the insurancgiest. Summary judgment on Plaintiff's
breach of contract clan is inappropriate.

2. Defendant’'s breach of contract counterclaim

Defendant counterclaims that Plafihdefaulted on the note and breached
the Contract by failing to pay the amosigiue under the loan, by not properly

maintaining adequate physical damagainance, and by refusing to pay for the
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premium on the force-placed CPI Polidpef.’s Mot. for Summary J. at 11-13,
24-25; Def.’s Answer and Countercls. at 10-13).

In support of its litigatingosition, Defendant claims that Plaintiff breached
his payment obligation under the Contract, that Plaintiff defaulted on the loan by
failing to pay the amounts due, and thavais entitled to force place insurance on
the Vehicle. (Def.’s Answeaind Countercls. at 10-13). As with his breach of
contract claim, Plaintiff claims that ligd not breach the agreement because he
had adequate insurance, made paymen the loan until the account was
“closed,” and otherwise complied with alktiContract’'s terms. Plaintiff admits

that he ceased making payments on the larior to its expiration when Defendant

13 Defendant also seems to claim that @€ontract was breached when Plaintiff
failed to name Defendant as opposed to Star Sikk — as the lienholder under
any insurance policy that was in forcéhe Contract required Plaintiff to have
insurance covering “our interest in thehide.” (DSUMF |1 16, 18, 25; Ex. B to
Aff. of Stefan Goia). Athe moment the Contract wagsed, the most that can be
assumed is that Plaintiff knew Star 8kizwas the seller-creditor who would be
the beneficiary of any insurance proceadd who held a security interest in the
Vehicle as noted on the Contract. Ih@t known when the assignment of Star
Suzuki’s interest in the Contract tati€inancial was executed, whether Plaintiff
was told that an assignment had beedenar whether Plaintiff was otherwise
aware of CitiFinancial’s relationship toghransaction. Thesare issues to be
addressed at trial.
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allegedly closed his account. (Aff. of StafGoia at 8-9, 19-20; Annex 2 to Pl.’s
Mot. to Remove Clerk’s Entry of Defaultj.

Because Plaintiff and Defendant dispmthether Plaintiff complied with the
terms of the Contract; because it is uackhether Defendant closed Plaintiff’'s
account and, if so, what “closed” meaasg because Plaintiff claims he did not
fail to make his payments, there are diggutf fact regarding how and when the
Contract was breached. Summary judgins inappropriate on Defendant’s
counterclaim.

D. Defamation

To state a claim for defamation undero@ga law, a plaintiff must show:
(1) a false and defamatory statement eoning the plaintiff; (2) an unprivileged
communication to a third party; (3) fally the defendant amounting at least to
negligence; and (4) special harm or thetfonability of the statement irrespective

of special harm.”_Mathis v. Cannof73 S.E.2d 376, 380 (Ga. 2002). Special

harm sufficient to support a defamation olasan only arise from allegations “(1)
Imputing to another a crime punishable by law; (2) Charging a person with having

some contagious disorder or with ihgiguilty of some debasing act which may

1 If the account was not closed, Defendiitely has a meritorious claim against
Plaintiff for at least the outstanding amount of principal due at the time Plaintiff
ceased paying on the loan. Thisrsissue to be addressed at trial.
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exclude him from society; (3) Making chasgagainst another in reference to his
trade, office, or profession, calculatednqure him therein; or (4) Uttering any
disparaging words productive of special dgmahich flows natally therefrom.”
O.C.G.A. 8§ 51-5-4.

A state law defamation claim basedinformation conveyed in collecting
on a debt also is preempted by the Exiedit Reporting Act (“FCRA”). Section
1681h(e) of the FCRA provides thethte common law actions, such as
defamation, are preempted by federal,lé&except as to false information
furnished with malice or willful intent to injureuch consumer.” 15 U.G.

8§ 1681h(e). Section 1681h(e) thus pesriitaintiff to bring suit for defamation
only if Defendant acted witalice or willful intent to injure Plaintiff.

There is no evidence to suppodefamation claim and the little evidence
Plaintiff suggests exists could not allawvational trier of fact to find that
Defendant made a false @defamatory statement, madestatement sufficient to
support a defamation claim, or that Dedant acted with malice or with willful
intent to injure Plaintiff in collecting on its debt. Summary judgment is granted for

Defendant on Plaintiff's damation claim.
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E. Theft, harassment, and criminal trespass

The criminal statutes upon which Plafhpurports to bring claims for theft,
harassment, and trespassing do not peofad a civil remedy and a civil remedy
cannot be implied to arise from a violatioha criminal statute in Georgia. See

O.C.G.A. 88 16-5-90, 16-7-21, 16-8-2, 16816-11-39.1; Anthony v. Am. Gen.

Fin. Servs., InG.697 S.E.2d 166, 171-72 (Ga. 2010). Summary judgment is

required to be granted for Defendant on iRlffis claims based on criminal theft,
harassment, and trespass.

F. Tort of trespass

“The right of enjoyment of private property being an absolute right of every
citizen, every act of anothghich unlawfully interferes with such enjoyment is a
tort for which an action &l lie.” O.C.G.A. § 51-9-1.“Under Georgia law, ‘a
trespasser is one who, though peacefullipy mistake, wrongfully enters upon

property owned or occupied by ahet.”” Lee v. S. Telecom C0694 S.E.2d 125,

128 (Ga. Ct. App. 2010) (quotirkrank Mayes & Assoc. v. Massodiil8 S.E.2d

903, 905 (Ga. Ct. App. 1999)); salsoPope v. Pulte Home Corh39 S.E.2d 842,

843-44 (Ga. Ct. App. 2000) (“A personromits trespass when he knowingly and
without authority enters upon the land of another after having received prior notice

that such entry is forbidden.”).

25



Here, Plaintiff does not identify argvidence that there was an unlawful
interference with Plaintiff's right to enjdyis property and to the extent he claimed
at one time that visits to his home by Dedant or its agents constituted a trespass,
Plaintiff has now acknowledged under oathhis deposition that the visits were
polite and appropriate. Todlextent that Plaintiff is alleging a tortious act of
trespass, no rational trier of fact wddind that Defendant or any of its
representatives interferedttv Plaintiff’s right to enjoy his property or wrongfully
entered upon his property. S8eC.G.A. 8 51-9-1; Pop&39 S.E.2d at 843.
Summary judgment is granted fdefendant on this claim.

G. Harassment and the Fair Bie€Collection Practices Act

At his deposition, Plaintiff stated thiaé considered the collection calls from
CitiFinancial to constitute harassment. (DefpPl. 24-26). Plaintiff claims that he
asked Defendant to cease calling faind to stop sending him correspondence
regarding the debt. Plaintiff also testifiatlhis deposition: “I even told them that
if they don’t stop this harassmentyill sue them for harassment; and they
answered in bad faith that | will call youtilryou pay. ... Instead to stop even

after | told them that | will sue them, thetart to call more often, starting to give
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two, three calls a day and theyeavwreach seven phooalls a day*® (Id.)

Plaintiff claims that after asking Defdant to stop making the calls, calls were
made to his home after 9:00 p.m. and tiediis were made to his wife’s place of
employment. (Aff. of Stefan Goia { 21plaintiff has allegetharm as a result of
these allegedly harassing phone calls enfdrm of stress resulting in him being
“heart sick.” (Id). Defendant admits that it placed collection calls to Plaintiff in
an effort to resolve issues withetfoan. (Aff. of Woods { 21, 23).

Contrary to Defendant’s claim thtdtere is no civil action for harassing
phone calls, certain telephone communicatiors debtor by a debt collector after
he has challenged the delain give rise to a causé action under the FDCPA.
(Def.’s Mot. for Summary J. at 21).

The FDCPA protects consumers from unfair, harassing, or deceptive debt

collection practices. Acosta v. Campb8&09 F. App’x 315, 320 (11th Cir. 2009).

Under Sections 1692e and 1692f, a dadkector may not use misleading,
deceptive, false or unconscionable meansollect a debt. 15 U.S.C.88 1692e,
1692f. A violation of the FDCPA can arisdiere a debt collector, in attempting to

collect a debt, calls after 9:00 p.m.; fatsmake meaningful disclosure of its

'> Plaintiff claims to have detailed phone bills from AT&T documenting these
phone calls, but has not produced or attached them to any of his pleadings. (Dep.
of Pl. 26:2-7).
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identity in communications to collect aliteuses false, deceye, or misleading
representations or means in connection with collection of a debt; fails to disclose in
subsequent communications that thenamnication is from a debt collector;

falsely represents the character, amount, or legal status of the debt; or threatens to
take an action that cannot legally be taken or is iehded to béaken. Sed5

U.S.C. 88 1692c, 1692d(6), 1692e; KuridPalisades Acquisition XVI, LLC752

F.Supp.2d 1293, 1300 n.6 (N.D. Ga. 2010);aee1st Nationwide Collection

Agency, Inc. v. Werne654 S.E.2d 428, 430-31 (G&007). A violation of

Section 809(b) of the FDCPA may also anshere a debt collector continues to
call after a consumer challergyghe validity of the debf. 15 U.S.C. § 1692g(b).
However, the FDCPA, by its terms, gradpplies to “debt collectors” and

defines them as those who regularlyogce the debts of another or whose

1% Section 809(b) of the FDCPA provides:

If the consumer notifies the detdatllector in writing within the
thirty-day period described in subsiea (a) of this section that the
debt, or any portion thereof, is disputed, or that the consumer
requests the name and addrestheforiginal creditor, the debt
collector shall cease collectiontbie debt, or any disputed portion
thereof, until the debt collector ohtaiverification of the debt or a
copy of a judgment, or the naraad address of the original
creditor, and a copy of such veciition or judgment, or name and
address of the original creditor, is mailed to the consumer by the
debt collector.

15 U.S.C. § 1692g(b).
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principal business purpose is the enforcemeseoirity interests. 18.S.C.
8§ 1692a(6). A creditor collecting its own debts in its own name is not subject to

liability under the FDCPA._Sed. § 1692a(6); Montgomery v. Huntington Bank

346 F.3d 693, 699 (6th Cir. 2003) (“[T]hedferal courts are in agreement: A bank
that is a creditor is not a debt aadtor for the purposes of the FDCPA and
creditors are not subject the FDCPA when collectintpeir accounts.”) (internal

guotation marks omitted); Aultev. Am. Gen. Fin., In¢.137 F.3d 976, 978 (7th

Cir. 1998) (“Creditors who collect in thredwn name and whose principal business

is not debt collection, therefore, are sabject to the [FDCPA].”); Humphrey v.

Wash. Mut. Bank, F.ANo. 1:06-CV-1367-JOF, 200J.S. Dist. LEXIS 40279, at

*4 (N.D. Ga. June 1, 2007) (FDCPA “apgienly to debt collectors and not to

creditors or mortgage servicers”); ssgsoNwoke v. Countrywide Home Loans,

Inc., 251 F. App’x 363, 364-65 (7th C2007); Perry v. Stewart Title C&/56

F.2d 1197, 1208 (5th Cir. 1985nhodified on other ground361 F.2d 237 (5th Cir.

1985); Winstead v. EMC Mortg. Cor®97 F. Supp. 2d 1, 4 (D.D.C. 2010); Burns

v. Bank of America655 F. Supp. 2d 240, 254-55 (S.D.N.Y. 2008), a3d F.

App’x 255 (2d Cir. 2010); Diessner Mortg. Elec. Registration Sy$18 F. Supp.

2d 1184, 1187-89 (D. Ariz. 2009), affaB4 F. App’x 609 (9th Cir. 2010); Somin

v. Total Cmty. Mgmt. Corp494 F. Supp. 2d 153, 160 (E.D.N.Y. 2007).
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Here, it is undisputed that the pharadls came from Defendant and that
Defendant was seeking to collect a dabed to it from Plaintiff. Liberally
construing Plaintiff's claim of harassmteas a claim under ¢lFDCPA, the Court
necessarily finds that summary judgment must be granted for Defendant because
the FDCPA does not apply to actions bgreaditor in collecting its own debt.

H. Defendant’s claim foattorney’s fees

Defendant correctly states that the Caatiprovides that if it has to hire an
attorney to collect an amount due under tiote, Plaintiff may be liable for up to
15% of the amount owed. (Def.’s Mot. forBmary J. at 24). This presumes that
Defendant is seeking to recover attorndgiss in collecting on the note pursuant to
0.C.G.A. 8§ 13-1-11. In #nCounterclaim, however, Defendant seeks attorney’s
fees pursuant to O.C.G.A. § 13-6-11, Bdit3-1-11. Under @.G.A. § 13-6-11,
the expenses of litigation are deemetiécactual damages caused by a party who

has acted in bad faith, has been stublyditigjious, or has caused the other party

unnecessary trouble and expense. G€2G.A. §8 13-6-11; Davis v. Whitford
Props., InG.637 S.E.2d 849, 854 (G@&t. App. 2006) (award of attorney’s fees
pursuant to O.C.G.A. § 13-6-11 is nat@sequential damage award, but is

considered an award of actual damages); Dep’t of Transp. v. Arapaho Const., Inc.

349 S.E.2d 196, 200 (Ga. Ctpp. 1986). Whether a pgrhas exhibited bad faith,
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has been stubbornly litigious, or has cauedother party unnecessary trouble and

expense is an issue for a trier of fact to deterffir®eeHarris v. Tutf 702 S.E.2d
707, 710 (Ga. Ct. App. 2010) (bad faithars issue for the jurio determine).
Summary judgment is not appropriate on this claim.

[11. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Defendant’s Motion for Summary
Judgment [37] i$SRANTED IN PART for Defendant on Plaintiff's claims of
discrimination, theft, harassment, pass, defamationnd violation of the
FDCPA andDENIED IN PART on Plaintiff's claim and Defendant’s
counterclaim for breach of contract, dddfendant’s claim for attorney’s fees.

IT ISFURTHER ORDERED that Plaintiff's Motion for Summary

Judgment [43] IDENIED.

" The Court notes that even if Defendamire seeking attorney’s fees pursuant to
0O.C.G.A. 8§ 13-1-11, there is no proofthre record that the statutory notice
prerequisites have been complied witlabiow for recovery of attorney’s fees.
Georgia law requires a party seeking attotméges in collecting on a note to issue
a demand notice, which must: (1) beninting; (2) be addressed to the party
sought to be held on the obligation; (3)de#ved after maturity of the note; (4)
state that the provisions relative to paymarattorney fees in addition to principal
and interest will be enforcednd, (5) state that the patias ten (10) days from the
receipt of such notice to pay the principad interest without the attorney fees.
O.C.G.A. 8 13-1-11; Sec. PdBus. Fin., Inc. v. Licliie Ventures-Godby Plaza,
Ltd., 703 F. Supp. 936, 939 (N.D. Ga. 198R3xtile Rubber and Chem. Co., Inc.
v. Thermo-Flex Techs., Inc706 S.E.2d 728, 733-34 (Ga. App. 2011).
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SO ORDERED this 13th day of January, 2012.

WIELIAM S. DUFFEY, Jé. i
UNITED STATESDISTRICT JUDGE
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