Anderson v. DeKalb County Sherriff Office

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JESSE ANDERSON,
Plaintiff,

v, 1:10-cv-3212-WSD

SERGEANT FRANKSand
OFFICER PERKINS,

Defendants.

OPINION AND ORDER

This matter is before the Court orafltiff Jesse Anderson’s (“Plaintiff”)
Objections [41] to Magistrate Jud@errilyn G. Brill's Order and Non-Final
Recommendation (“R&R”) [33] regarding Plaintiff’'s Motion to Appoint Counsel
[24], Motion for a Temporary Restraini@yder (“TRO”) [25] and Motions for
Relief [27, 28], and DeKall&ounty Police Chief Cedriglexander’s Motion to

Seal Documents [29].

Doc. 50

Dockets.Justia.com


http://dockets.justia.com/docket/georgia/gandce/1:2010cv03212/170057/
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2010cv03212/170057/50/
http://dockets.justia.com/

|.  BACKGROUND'

On September 20, 2010, Plaintiff was arrested outside of a hotel room that
Federal Bureau of Invesagjon (“FBI”) agents hadesarched. The FBI agents
informed DeKalb County Police Sergeantrtaig and Officer Perkins that cocaine
and marijuana were recovered during gkarch of the room. Sergeant Franks
directed Officer Perkins to arrest Plaifh Plaintiff was charged with possession
of the drugs, even though he was nahi@a room when they were found, his
fingerprints were not on the bags contagthe drugs, and the individuals who
were inside the hotel vam the search was condwt&dmitted the drugs were
theirs.

On October 6, 2010, Plaintiff filed hiComplaint claiming false arrest and
false imprisonment when he was arrestedidetthe hotel room. Plaintiff filed an
Amended Complaint on October 25, 20&6ad he filed a further Amended
Complaint on November 12, 2010. Ondeenber 22, 2010, the Court found that
Plaintiff had stated viable claims agdiXficer Perkins and Sergeant Francis for

false arrest and false imprisonment. Tuwaurt, however, ordered that the action

! The facts are taken from the R&R and theord. The parties have not objected to
any facts set out in the R&R, and finding plain error in the Magistrate Judge’s
findings, the Court adopts them. Sgarvey v. Vaughn993 F.2d 776, 779 n.9

(11th Cir. 1993) (noting that “[b]ecauffelaintiff-Appellant] did not file specific
objections tdactual findings by the magistrate judge,dre was no requirement that
the district courtle novo review those findings.”) (emphasis in original).
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be stayed until the criminal proceediragssing from Plaintiff's September 20,
2010, arrest were terminated.

On October 11, 2012, Plaintiff informed the Court that the criminal charges
based on his September 20, 2041@est had been dismisseOn October 26, 2012,
the Court reopened Plaintiff's action against Officer Perkins and Sergeant Francis.

On December 26, 2012, Plaintiff sultted a Motion to Appoint Counsel.

On May 7, 2013, Magistrate Judge Brill denied Plaintiff's motion because Plaintiff
did not show exceptional circumstancequiring counsel to be appointed. On
May 30, 2013, Plaintiff moved agaifar the appointment of counsel.

On July 31, 2013, Plaintiff filed his Motion for a TRO, asking that the
DeKalb County Jail be requuldo “stop denying Plaintiff full physical access” to
the law library, to escort Plaintiff to éHaw library at leadsonce a week, and to
provide Plaintiff with writing paper, penand stamped enveloggpeOn August 12
and August 15, 2013, Plaintiff filed his atidnal “Motions for Relief” in support
of his TRO motion. These motions allegistantially the samaaims as those in
Plaintiff's Motion for a TRO, seekingdée mailing materialsral access to legal
resources.

On September 6, 2013, Plaintiff filedshnotion to be provided a copy of his

most recent Amended Complaint. T¢sme day, DeKalb County Police Chief



Cedric Alexander moved, pursuant@aC.G.A. § 50-18-72(a)(21), to seal
documents filed by Plaintiff that disded the Defendanteome addresses.

On October 25, 2013, the Magistratelde issued her R&R. In it, she
granted Plaintiff's request for a copylut Amended Complaint and granted Chief
Alexander’s Motion to Seal. The Magigealudge denied Plaintiff's Motion to
Appoint Counsel, observing that she ltashied the same motion previously and
noting that Plaintiff’'s circumstancémsmd not changed after the request for
appointed counsel was first denied. Tagistrate Judge also recommended that
Plaintiff's Motion for a TRO and Motionf®r Relief be denied because Plaintiff
did not show a substantial likelihood ofcsess on the merits of his claim of denial
of stamped envelopes and legal resouaresotherwise did not show he would
suffer irreparable injury if the TRO was not granted.

On November 14, 2013, Plaintiff filewbjections to the R&R. Plaintiff
alleges that circumstanckad changed since the Magae Judge first denied
Plaintiff's Motion to Appoint CounselPlaintiff supported this allegation by

arguing the merits of his request for a TR®laintiff also noted that “defendants

2 The Magistrate Judge noted that Plafritid filed multiple pleadings in his case
by mailing them to the Court, discreditinglaulaim that he was being denied legal
and mailing materials.

®In his objections, Plaintiff notes: “THaaintiff is only allaved legal materials
every thirty (30) days[; tlhe Plaintitfoes not have physical access to law books
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are no longer employed by the DeK&bunty Police Department and have
entered under seal certain information thatPlaintiff is not privileged to havé.”

1. DISCUSSION

A. Legal Standard

After conducting a careful and cohafe review of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatiaz8 U.S.C. § 636(b)(1) (Supp. IV 2010);

Williams v. Wainwright 681 F.2d 732, 732 (11th Cir. 1982) (per curiam). A

district judge “shall make de novo determination of those portions of the report or
specified proposed findings or recommetatas to which objection is made.”

28 U.S.C. 8 636(b)(1). Plaintiff filed objeans to the findings and conclusions in
the R&R, and the Court thus reviewdg,novo, those findings and conclusions to
which an objection is asserted.

B. Analysis

1. Appointment of Counsel

The appointment of counsel in civil @ssis “a privilege justified only by

exceptional circumstances, such as the poeseffacts and legal issues . . . soO

such as, federal court rules, and pradjmor case cites/shepards cites.” [41]

* The “certain information” is not identified.



novel or complex as to require the assise of a trained practitioner.”_Kilgo v.
Ricks 983 F.2d 189, 193 (11th Cir. 1993) @mntal quotations omitted); see also

Finfrock v. Crist 210-CV-150-FTM-36DNF, 2010 WL 3220305, *2 (M.D. Fla.

Aug. 13, 2010) (applying Kilge appointment of counselipciples to a request in
a Section 2254 habeas petition).

In his Objections, Plaintiff claims the Magistrate Judge incorrectly
concluded that nothing had changed sitlieefirst time she denied Plaintiff's
request for appointment of counsel. elthanged circumstaes, however, do not
support that counsel should be appointBthintiff simply reiterates various
grounds on which he requests injunctiekef. The facts are that Plaintiff
successfully has filed pleadings on hismoehalf without the assistance of a
trained practitioner. The claims at issn this action are not novel and do not
involve complex facts or legal issugst constitute exceptional circumstances
justifying a need for the appointment of counsel. Kk, 983 F.2d at 193 (“The
key is whether thero se litigant needs help in presamy the essential merits of
his or her position to the Court. Where flacts and issueseasimple, he or she
usually will not need such help.”). Upde novo review, the Court finds that the
Magistrate Judge did not err in denyiRfgintiff's Motion to Appoint Counsel.

Plaintiff’'s objection based on claimetianged circumstances is overruled.



2. Filing Under Seal

Georgia law favors easy publicasss to public records. S€eC.G.A.

8 50-18-70(a) (“[T]he strong public poli®f this state is in favor of open
government; that open government is atiaéto a free, open, and democratic
society; and that public access to pubdicards should be engaged to foster
confidence in government and so thatphélic can evaluate the expenditure of
public funds and the efficient and propenétioning of its institutions.”). Georgia
law, however, does not permit discloswf a public employee’s identifying
information, including his or her honaeldress. O.C.G.A. 8§ 50-18-72(a)(21)
(“[Public disclosure shall not be requiréor records that are rjecords concerning
public employees that reveal the puldimployee’s home addss.”). A “public
employee” is anyone who is an “employeeformer employee of ... [a]ny
[Georgia] county or municipality or isgencies, departments, or commissions.”
0.C.G.A. § 50-18-72(a)(21)(B).

In his Objections, Plaintiff statesahSergeant Francis and Officer Perkins
are no longer employed by the DeKalb CquPblice Department, arguing that he
is entitled to this information becausedsnot find their addresses on his own.
That is not the issue. Thesue is disclosure of addeinformation. The law in

Georgia plainly prohibits disclosure thfe addresses of cumeand past public



employees. Ode novo review, the Court finds the Magistrate Judge did not err in
granting Police Chief Alexander’'s Motion &eal Documents. Plaintiff’'s objection
to the requested sealing is overruled.

3. Temporary Restraining Order

To be eligible for a temporary restrang order or preliminary injunction
under Rule 65 of the Federal Rules ofiCProcedure, a movant must establish
“that: (1) it has a substantial likelihoofl success on the merits; (2) irreparable
injury will be suffered unless the injunctigsues; (3) the threatened injury to the
movant outweighs whatever damage finoposed injunction may cause the
opposing party; and (4) if issued, theummgtion would not be adverse to the public

interest.” _Siegel v. LePor@34 F.3d 1163, 1176 (11th Cir. 2000) (en banc);

accordAlabama v. U.S. Army Corps of Eng,1424 F.3d 1117, 1128 (11th Cir.

2005); _Schiavo ex rel. Schindler v. Schia403 F.3d 1223, 1225-26 (11th Cir.

2005) (per curiam); Klay Wnited Healthgroup, Inc376 F.3d 1092, 1097 (11th

Cir. 2004).
A preliminary injunction is a drast@end extraordinary remedy which should
not be granted unless the movant can glezstablish each of the four elements.

Four Seasons Hotels and Resorts v. Consorcio Barr, 8.F.3d 1205, 1210

(11th Cir. 2003); see alsdll Care Nursing Serv., Ina.. Bethesda Mem’l Hosp.,




Inc., 887 F.2d 1535, 1537 (11th Cir. 19&Quotation marks omitted) (“A
preliminary injunction is an extraordinaand drastic remedy not to be granted
unless the movant clearly establisheslthelen of persuasion as to the four
requisites.”). “The burden of persuasioraihof the four requirements is at all

times upon the [movant].”_Ne. Fla. Chapter of Ass’'riseih. Contractors of Am.

v. City of Jacksonville, Fla896 F.2d 1283, 1284 (11th Cir. 1990) (quotations

omitted). Failure to showng of the four factors is fal, the most common failure
being not showing a substantial likelihood of success on the meritse.§ee,

Schiavg 403 F.3d at 1226 n.2, 1237; Cbhlv. City of Huntsville 30 F.3d 1332,

1342 (11th Cir. 1994); @hningham v. Adams308 F.2d 815, 821 (11th Cir. 1987).

The elements for a TRO are essdlytitne same as for a preliminary
injunction, except that “[tje motion must be supported #jegations . . . that such
[irreparable] injury is so imminent thabtice and hearing would be impractical if

not impossible.”_Hernadez v. Board of Regent$997 WL 391800, *1 (M.D. Fla.

1997) (quoting Chase ManhattanrBav. Sav. Bank of New YorlkO61 F.Supp.

275, 276 (M.D. Fla. 1997))To satisfy the substantial likelihood of success
requirement, Plaintiff “must demonstratgeasonable probability of success” on

the merits of his case. Grupo Mexica®Desarollo S.A. VAlliance Bond Fund,

Inc., 527 U.S. 308, 340 (1999).



The United States Supreme Court hds ltieat “it is indisputable that
indigent inmates must be provided atstexpense with paper and pen to draft
legal documents, with notarial servicesatghenticate them, and stamps to mail

them.” Bounds v. SmitM30 U.S. 817, 824-25 (1977Qur circuit, applying

Bounds has concluded that limiting indigemtisoners to two stamps per week
does not violate a prisoner’s right to mewgiul access to the courts. Hoppins v.
Wallace 751 F.2d 1161, 1162 (11th Cir. 1985).

In Lewis v. Casey518 U.S. 343, 355 (1996), applying its decision in

Bounds the Supreme Court noted:

Bounds does not guarantee inmates tliherewithal to transform
themselves into litigating engineapable of filing everything from
shareholder derivative actions igpsand-fall claims. The tools it
requires to be provided are those that the inmates need in order to
attack their sentences, directly collaterally, and in order to
challenge the conditions of themmfinement. Impairment of any
other litigating capacity is simply one of the incidental (and perfectly
constitutional) consequencesaainviction and incarceration.

Prisoners are, of course, entitled by rightrteaningful access to the courts and the
materials necessary to assert their acchspates, however, are not entitled to

unlimited and unfettered acgeto the courts. S&habazz v. Barrow

No. 05-cv-46 (HL), 2007 WL 121139, *2 (B. Ga. Jan. 11, 2007) (in denying
plaintiff unlimited stamps and photocopmgh which to commnicate with the

courts: “plaintiff is relying on an impropstandard with regard to access to the
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courts by indigent prisoners. Plafhis entitled constitutionally to only
meaningful, as opposed to unhindkeecess to the courts.”).

For the Court to grant a preliminary injunction, Plaintiff must show the
substantial likelihood of irreparable injury. S@ege) 234 F.3d at 1176 (“[E]Jven
if Plaintiffs establish a likelihood afuccess on the merits, the absence of a
substantial likelihood of irreparabigjury would, standing alone, make
preliminary injunctive relief improper.”)The irreparable injury Plaintiff asserts

“must be neither remote nor speculative, &ctual and imminent.”Ass’n of Gen.

Contractors896 F.2d at 1285.

Plaintiff claims his access to the ldarary and materials to correspond with
the Court is inadequated has requested access walaesources. The record
and activity in this case do not suppouttPlaintiff was denied access to legal
materials or other resources. Plaintiff mailed and filed numerous motions to the
Court. In his submissions, Plaintiff cited case law to support the arguments he
advanced. The plain facts dhat Plaintiff has access the materials necessary to
challenge his sentence atté conditions of his comfement, and to send his
submissions to the Court. Plaintiffn®t, on the record here, being denied
materials sufficient to constitute a denial of access to the Court. Plaintiff is

unlikely to succeed on the merits o lalaim for injunctive relief and, having
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conducted ale novo review, the Court finds the Magjrate Judge did not err in
recommending that Plaintiff's Motion forERO and Motions foRelief be denied.
Plaintiff's objection, based on his claimechd# of legal materls and postage, is
overruled®
[I11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Gerrilyn G. Brill's Non-
Final Report and Recommendation [33ABOPTED, and Plaintiff’'s Objections
[41] areOVERRULED.

IT ISFURTHER ORDERED that Plaintiff's Motion to Appoint Counsel
[24] is DENIED.

IT ISFURTHER ORDERED that Plaintiff's Motion for a Temporary
Restraining Order [25] IBENIED.

IT ISFURTHER ORDERED that Plaintiff's Motions for Relief [27, 28]

areDENIED.

®> The Magistrate Judge also found thatiRiff is unlikely to suffer irreparable
injury if the TRO is not issued. Plaiff plainly has accest the materials he
requests and is not suffering an irreparable injury. Reviewing thisdssw®o,
the Court finds the Magistrate Judge dat err in recommending that Plaintiff's
motion for a TRO be denied a@his additional ground.
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IT ISFURTHER ORDERED that DeKalb County Police Chief Cedric

Alexander’s Motion to Seal [29] GRANTED.

SO ORDERED this 24th day of January, 2014

Witk b . Mifpn
WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE
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