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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

UNITED JEWISH COMMUNITIES,
INC. trading as United Jewish Appea

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:10-CV-3357-TWT

FEDERAL DEPOSIT INSURANCE
CORPORATION as receiver for The
Midtown Community Bank,

Defendant.

UNITED JEWISH COMMUNITIES,
INC. trading as United Jewish Appea

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:10-CV-3355-TWT

FEDERAL DEPOSIT INSURANCE
CORPORATION

as receiver for The Buckhead
Community Bank,

Defendant.

ORDER

This is an action for breach of fiduciary duty. It is before the Court on the
Federal Deposit Insurance Corporationreseiver for The Buckhead Community

Bank’s Motion to Dismiss, No. 10-C8355 [Doc. 12], and the Federal Deposit

T:\ORDERS\10\United JewisBommunities\10cv3357\mdtwt.wpd

Dockets.Justia.com


http://dockets.justia.com/docket/georgia/gandce/1:2010cv03355/170301/
http://docs.justia.com/cases/federal/district-courts/georgia/gandce/1:2010cv03355/170301/17/
http://dockets.justia.com/

Insurance Corporation as receiver for The Midtown Community Bank’s Motion to
Dismiss, No. 10-CV-3357 [Doc. 7]. For the reasons set forth below, the Court
DENIES the Motion to Dismiss with resp&otThe Buckhea@ommunity Bank, No.
10-CV-3355 [Doc. 12] and G&RNTS the Motion to Dismiss with respect to The
Midtown Community Bank, No. 10-CV-3357 [Doc. 7].
|. Background

On December 1, 2003, Lynn Tuvim ajgl for a $100,000 certificate of deposit
at The Buckhead Comumity Bank (“BCB”). SeeéNo. 10-CV-3355 [Doc. 1, Ex. C].
On October 28, 2005, MsuVim applied for another $100,000 certificate of deposit
at The Midtown Community Bank (“MCB”)._Se¢o. 10-CV-3357 [Doc. 1, Ex. C].
During this period, Ms. Tuvim opened sevearther certificates of deposit and trust
accounts with banks in the Atlanta area.ganh of these accounts, she listed “United
Jewish Appeal” ("UJA") as the payabbn-death (“P.O.D.”) beneficiary. The

Plaintiff, United Jewish Communities (“UJCE)aims that it ishe successor to UJA.

On May 1, 2006, Ms. Tuvim passed away the time of her death, Ms. Tuvim
had been estranged from o sons, Mark and Reid Tuvim, for the past 20 years.
Nevertheless, Ms. Tuvim’'soas were appointed administrators of her estate. As

administrators, Mark and Reid Tuvim filea complaint seeking to set aside the
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certificates of deposit designating UJA the P.O.D. beneficiary. The Georgia
Supreme Court ultimately held that aporation such as UJC is not a proper P.O.D.

beneficiary._Se&uvim v. United Jewish Cmtys285 Ga. 632, 633 (2009) (“Tuvim

I"). The court ordered the account proceéal be paid to Ms. Tuvim’s sons.

On October 18, 2010, UJC filed a @plaint against the Federal Deposit
Insurance Corporation as receiver fbhe Midtown Community Bank (“MCB
Complaint”) No. 10-CV-3357 [Doc. 1]. Thersa day, UJC filed a related Complaint
against the Federal Deposit InsurancepBoation as receiver for The Buckhead
Community Bank (“BCB Complaint”) No. 10-CV-3355 [Doc. 1]. The Plaintiff
contends that the banks e a duty to UJC as a tHiparty beneficiary of Ms.
Tuvim’s beneficiary designations. TheaRitiff further alleges that the banks
breached this duty by failing to properlgvdse Ms. Tuvim as to her beneficiary
designations. UJC has also commenced sksietdar actions against other financial
institutions, including lawsuits againatachovia Bank, N.A. and Branch Banking &

Trust. These two actions are cutitgpending before this Court. Semited Jewish

Cmtys. v. Wachovia Bank, N.ANo. 10-CV-1289; United Jewish Cmtys. v. Branch

Banking & Trust No. 10-CV-1290. On November 29, 2010, the Court issued an

Order granting in part and denying part Wachovia’'s and Branch Banking and
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Trust’s motions to dismisshg “Prior Order”)._Se&lo. 10-CV-1290 [Doc. 10]; No.
10-CV-1289 [Doc. 14].

On January 20, 2011, the FDIC filed Mms to Dismiss the MCB Complaint
and the BCB Complaint. Sé&n. 10-CV-3355 [Doc. 12]; No. 10-CV-3357 [Doc. 7].
The FDIC’s motions reiteratgeveral arguments addressed in the Prior Order. The
FDIC also argues, however, that the Plaintiff's claims are barred by 12 U.S.C. §
1823(e) and the D’Oench doctrine.

[I. Motion to Dismiss Standard

A complaint should be dismissed under Rule 12(b)(6) only where it appears that

the facts alleged falil to state a “plausibtlaim for relief. _Ashcroft v. Igball29 S.

Ct. 1937, 1949 (2009);#5. R.Civ. P. 12(b)(6). A complaint may surviverention
to dismiss for failure to state a claitmpwever, even if it iSimprobable” that a
plaintiff would be able to prove those facts; even if the possibility of recovery is

extremely “remote and unlikely Bell Atlantic Corp. v. Twombly550 U.S. 544, 556

(2007) (citations and quotations omitted).riiing on a motion to dismiss, the court
must accept factual allegations as true @ktrue them in the light most favorable

to the plaintiff. _SeeQuality Foods de Centro Amea, S.A. v. Latin American

Agribusiness Dev. Corp., S.A711 F.2d 989, 994-95 (11th Cir. 1983). Generally,

notice pleading is all that is reged for a valid complaint._Sdembard’s, Inc. v.
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Prince Mfg., Inc,. 753 F.2d 974, 975 (11th Cir. 1985), cert. deneth U.S. 1082

(1986). Under notice pleading, the plaintified only give the dendant fair notice

of the plaintiff's claim and th grounds upon which it rests. Jesckson v. Pardys

551 U.S. 89, 93 (2007) (citinwombly, 550 U.S. at 555).

[1l. Discussion

A. D’Oench Doctrine

First, the FDIC argues that UJC'saarhs are barred by ¢nD’Oench doctrine
and 12 U.S.C. § 1823(e). The D’Oench doetmprovides that “[ijn a suit over the
enforcement of an agreemt originally executed between an insured depository
institution and a private party, a privatetyanay not enforce against a federal deposit
insurer any obligation not specifically menadized in a written document such that
the agency would be aware of the oliga when conducting an examination of the

institution's records.” Baumann S8avers Fed. Sav. & Loan Asso834 F.2d 1506,

1515 (11th Cir. 1991). D’Oench also bars “tort claims arising from oral side

agreements.”_Resolutiondst Corp. v. Dunmar Corp43 F.3d 587, 594 (11th Cir.

1995). Finally, “[b]Jecause [12 U.S.C.] 8§ 1823ieinerely a codification of D'Oench
and its progeny, defenses premised upb823(e) and D'Oench are usually construed

in tandem.”_Federal Depib$ns. Corp. v. McCullough911 F.2d 593, 599 n.4 (11th

Cir. 1990).
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In Baumannthe plaintiff alleged that theeefendant bank breached certain oral
terms of a loan agreement. The bank baen declared insolvent and the Federal
Savings and Loan Insurance Corporatiod baen appointed as conservator. The
court held that the D’Oench doctrine pralell evidence of orassurances regarding
the loan agreement.he court reasoned that “fedeealaminers would not have been
put on notice that [the bank] did not hakie option described in the loan documents,
but rather a contractual duty, to altee ihterest scheme provided in the documents
when Baumann ran into trouble with the city planning board.” Baup@8+F.2d
at 1516.

By contrast, in Bufman Organizati v. Federal Deposit Insurance Cogf

F.3d 1020 (11th Cir. 1996), the plaintiff allebthat a failed bank violated Florida law
by failing to return several checks or givatice of their dishonor. The defendant, as
receiver for the failed bank, argued thiz D’Oench doctrine barred the plaintiff’s
claim because the obligation was not propegcorded in the bank’s records. The
court, however, held that D’Oench did moevent recovery because the duty “[was]
not based on any agreement that [was] not part of the bank’s records.”10&7.
Rather, the court reasoned, the claim was#a on a routine agreement that is part
of the bank’s records: the contractdafposit that established his checking account.”

Id. “One of the terms of this contract that [was] implied by Florida law [was] the
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obligation of the depository bank, when ialso the payor baniq take timely action
following the presentment of a demand item.” dtd1028.

Here, as in Bufmarthe Plaintiff’'s claims arise from contracts (the certificates
of deposit) with MCB and BCB. The tesnof those contracts are determined by
Georgia law._Segl. at 1027 (noting that deposit agreement is governed by state law
unless terms are varied lagreement). Indeed, assdussed below, Georgia law
imposes a duty on banks that issu¢ifteates of deposit. Unlike Baumathis duty

is not the product of any agreement, oradtbierwise, of which the FDIC would have

been unaware when exammgithe banks’ records. SBaumann934 F.2d at 1515
(noting that “party may not enforce agdiasederal deposit inser any obligation not
specifically memorialized in a written docunmiench that the agency would be aware
of the obligation when conducting an exaation of the institution's records.”).
Rather, the duty is based on Ms. Tuvimé&rtificates of deposit (specifically the
beneficiary designations) and Georgia tont.ldor this reason, the Plaintiff's claims

are not barred by the D’Oench doctrine.
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B. Breach of Duty

The Defendant also argues that it did not breach any duty set forth in Tucker

Federal Savings & Loan Association v. Rawli2®9 Ga. App. 649 (1993).As

discussed in the Prior Onddéowever, Tucker Federadquires banks to use ordinary

care when advising their customers on gieaiing a P.O.D. beneficiary. Here, UJC
asserts that MCB and BCB failed to usdinary care in advising Ms. Tuvim on how
to designate a P.O.D. beneficiary. ($e®r Order, at 13.) Thus, as discussed in the
Prior Order, BCB and MCB owed a duty to the Plaintiff.

C. Standing

Next, the Defendant argues that UJC hdsd&o properly allge that it is the
successor to UJA. The caption of bote MCB Complaint ad the BCB Complaint
reads: “United Jewish Communities, Inc. t/aited Jewish Appeal.” Further, the
Complaint begins by stating “Plaintiff, itad Jewish Communities, Inc. f/k/a United
Jewish Appeal (“UJC”).” No. 10-CV-3355 [Doc. 1]; No. 10-CV-3357 [Doc. 1].
Finally, in paragraph 19 of its ComplaittJC alleges that “United Jewish Appeal,

[is] now known as UJC.” IdThe Defendant argues tlthése allegations are nothing

'The Defendant reiterates/seal arguments addressed by the Court in the Prior
Order. Although the FDIC acknowledge® t@ourt’s Prior Order, the Defendant
introduces these arguments for record purposes. BSBé& Mot. to Dismiss, at 16
n.4.)
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more than legal conclusions. For purpasesmotion to dismiss, however, the Court
must accept factual allegations as true @ktrue them in the light most favorable

to the plaintiff. _SeeQuality Foods de Centro Agnica, S.A. v. Latin American

Agribusiness Dev. Corp., S.A711 F.2d 989, 994-95 (11th Cir. 1983). Here, the

Plaintiff has sufficiently alleged that BJthe entity listed on Ms. Tuvim’s certificates

of deposit, it now known as UJC. Atiugh the Defendant will have an opportunity
to challenge this assertion, the Court mergtdit the Plaintiff's allegations at this

point.

D. Third-Party Beneficiary

The Defendant argues that@as not pled facts sufficient to show that it is
a third-party beneficiary. As discuskabove, however, UJC has properly pled that
it is the successor to UJA for the purposes wiotion to dismiss. UJA is listed as the
P.O.D. beneficiary on Ms. Tuvim’s CD appliaats. Further, as discussed in the Prior

Order,_ Tucker Federainposes a duty on financial titsitions with respect to third-

party beneficiaries._(Sd#&rior Order, at 13.) Forélse reasons, UJC has standing as
a third-party beneficiary.

E. O.C.G.A.§7-1-820

The Defendant claims that O.C.G.A. § 7-1-820 bars the Plaintiff's claim. The

statute provides that payment to a pageon-death beneficiary “discharges the
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financial institution from all claims for amounts so paid.” O.C.G.A. § 7-1-820. As
discussed in the Prior Order, the Pldins seeking damages for breach of duty, not
breach of contract._(Sé&wior Order, at 8.) Fdhis reason, O.C.G.A. 8 7-1-820 does
not bar UJC'’s claim.

F. Exculpatory Language

The Defendant argues that Ms. Tuvim waived her rights to sue for the claims
stated here.
1. MCB
Inthe MCB Complaint, the Plaintiff @thed a certificate aleposit application
(the “CD Application”) that provides:Midtown Community Bank] make[s] no
representations as to the appropriatenesdfect of the ownership and beneficiary

designations, except as they determingltom we pay thaccount funds.”_Seo.

10-CV-3357, [Doc. 1, Ex. C). As discussed above, and in the Prior Order, Tucker

Federalrequires banks to provide such am/i The parties, however, are free to
modify this obligation through contrachdeed, parties may waive claims of ordinary

negligence in Georgia. Flood v. Youfpman'’s Christian Ass’n of BrunswicB98

F.3d 1261, 1264 (11th Cir. 2005). Here, Wl&ams that MCB negligently failed to

advise Ms. Tuvim as to her beneficiadgsignation. By signg the certificate of

’The Defendant refers to the CD Application as Form CD-AA-LAZ.
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deposit application, however, Ms. Tuvim iwed her right to rely on advice from
MCB regarding a P.O.D. designation. Furthé]C relied on the CD Application by

attaching it to the MCB Complaint. S@hite v. Wachovia Bank, N.A563 F. Supp.

2d 1358, 1360 n.1 (N.D. Ga. 2008) (considering deposit agreement where plaintiff
guoted from agreement and did not disputadsuracy or authenticity). UJC, as a
third-party beneficiary, cannot bring claithst were waived by Ms. Tuvim. For this
reason, the Plaintiff's breach of dutyach against MCB is dismissed.
2. BCB

Unlike the MCB Complaint, the CD Afipation is not attached to the BCB
Complaint. Indeed, the language quadedve is found no where on the application
attached to the BCB Complain@\s discussed in the Prior Order, the Court will not
consider additional documents offered thg Defendant that are not relied on or
guoted from by UJC._(Sderior Order, at 6.) For this reason, the Plaintiff's claims
against BCB are not dismissed.

G. Attorney’s Fees

Finally, the Defendant argues that because UJC’s underlying claims fail, the
Plaintiff's claim for attorney’s fees must also fail. O.C.G.A. § 13-6-11 “does not
create an independent caust action but merely permits in certain limited

circumstances the recovery of the exmsnef litigation incurred as an additional
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element of damages.” Lamb$Salvage Disposal Co. of G244 Ga. App. 193, 196

(2000). As discussed above, UJC'’s clairmiagt MCB has been waived. Thus, the
Plaintiff’'s claim for attorney’s fees agatigCB is also dismissed. UJC’s claim for
attorney’s fees against BCBowever, survives the Defdant’s Motion to Dismiss.
IV. Conclusion

For the reasons set forth above, tloei@ DENIES the Motion to Dismiss with
respect to The Buckhead CommunitynlRaNo. 10-CV-3355 [Doc. 12]and GRANTS
the Motion to Dismiss with respect Tlve Midtown Community Bank, No. 10-CV-
3357 [Doc. 7].

SO ORDERED, this 18 day of April, 2011.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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