Securities And Exchange Commission v. Mannion et al

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SECURITIESAND EXCHANGE
COMMISSION,

Plaintiff,
V. 1:10-cv-3374-WSD
PAUL T. MANNION, JR. et al.,
Defendants.

OPINION AND ORDER

This matter is before the Court on the Commission’s Motion to Dismiss
[138] and the Commission’s Motidor Imposition of Remedies [144].

l. BACKGROUND

This is a civil enforcement actidimought by the Securities and Exchange
Commission (“SEC” or the “Commissiontinder the Securities Exchange Act of
1934 (“Exchange Act”) and the Investmédvisers Act of 1940 (“Advisers
Act”). On October 19, 2010, the Consgsion filed its Comjaint [1] against
Defendants Paul T. Manniodr. (“Mannion”), Andrew S. Reckles (“Reckles”),
PEF Advisors Ltd. (“PEF Ltd.”Jand PEF Advisors LLC (“PEF LLC")
(collectively, “Defendants”). The Congint names Palisades Master Fund, L.P.

(the “Palisades Fund” or the “Fund”) Belief Defendant. PEF Ltd. and PEF LLC
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are alleged to be the invastnt advisors to Palisades Equity Holdings Ltd. and
Palisades Equity Fund, L,fhedge funds that served as feeder funds for, and
otherwise made investments througle Balisades Fund. Mannion and Reckles
are alleged to be theipcipals and co-owners of PEF Ltd. and PEF LLC.

A. Commission’s Claims and Relevant Procedural Background

In its Complaint, the Commission alleged varioaiflulent schemes by
Defendants, including that (i) lugust, Septembeand October 2005,
Defendants reported monthlyénasset values” (“NAVs”) with inflated values of
certain assets held by the Palisades Fura“{¢aluation Claim”), and (ii) in July
and August 2005, Defendants personally exercised stock warrants, for shares of
World Health Alternatives, Inc. (“Worl#iealth”), belonging to the Fund (the
“Misappropriation Claim”): In Count | of the Complat, the Commission alleged
that Defendants’ actions in connectioith these alleged schemes constitute
violations of Section 10(b) of the Exahge Act. In Count Il, the Commission
alleged that Defendants’ actions constitvitdations of subsection (1) of Section

206 of the Advisers Act. In Count lithe Commission allegethat Defendants’

! The Complaint also alleged, in contien with the Misappropriation Claim, that
Defendants misappropriated certain othgsets belonging to the Fund, and the
Complaint alleged a separaeheme involving the short sale of certain securities.
These claims have been dismissed fromdbtfon, and they are not presently at
issue.



actions constitute violations of subsect{@ of Section 206 of the Advisers Act.

On June 28, 2012, and July 30, 20th2, Commission and Defendants filed
cross Motions for Summary Judgment [68]. On March 25, 2013, the Court
entered its Order [87] on the motionsgt‘'Summary Judgment Order”). With
respect to the Valuation Ciaj the Court found that thecord lacked evidence of
the amount of the alleged overvaluatiorsgedd in the September and October 2005
NAVs. On this basis, thedirt concluded that the trier of fact could not determine
the amount by which the overvaluations anéld Defendants’ management fees and
could not, therefore, determine whetktee overvaluations were “material” under
Section 206. The Court thus granted Defendants summary judgment on the
Valuation Claim asserted under Sectkfl6 based on the Septber and October
2005 NAVs. The Court further found thatith respect to the August 2005 NAV,
the record contained sufficient evidencérhteriality” to dlow the Section 206
claims based on the August 2005 NAV to proceed to“rial.

With respect to the Misappropriationaith, the Court found that the record
established Defendants’ liability undez&@ion 206(2), and the Court granted the

Commission summary judgment on its @t 206(2) Misappropriation Claim.

2 The Court granted Defendants sumyrjadgment on all components of the
Valuation Claim asserted under Section 10(b).



The Court found that the record shexha genuine dispute as to whether
Defendants acted with scienter underti®es 10(b) and 206(1). The Court thus
denied summary judgment to both the Commission and Defendants on the
Misappropriation Claim asserteahder Sections 10(b) and 206(1).

On April 22, 2013, the Commission filed its Motion for Reconsideration
[89] of the Court’'s Summary Judgntedrder. With respect to the
Misappropriation Claim, the Commissiangued, as it did in its Motion for
Summary Judgment, that the record ds&thbs as a matter of law that Defendants
acted with scienter in exercising the Padiss Fund’s warrants. In its Order on the
Motion for Reconsideration [136] (the &Ronsideration Order”), the Court again
found that the facts supporting scierdes in dispute and are required to be
decided by the finder of fact at trial.

Following the Court’'s Reconsiderati@rder, the following claims remained
to be tried in this matter: (i) that Def@ants violated Section 206 of the Advisers
Act by overvaluing the August 2005 NAV (th8ection 206 Valuation Claim”);

(ii) that Defendants violated Section 10(b) of the Exchange Act by
misappropriating the Fund’s Worldddlth warrants (the “Section 10(b)

Misappropriation Claim”); and (iii) thdbefendants violated Section 206(1) of the



Advisers Act by misappromting the Fund’'s World Health warrants (the “Section
206(1) Misappropriation Claim”).

B. Pending Motions

On March 12, 2014, the Commission diles Motion to Dismiss seeking to
voluntarily dismiss with prejudice, under Rut1(a) of the Federal Rules of Civil
Procedure, all of its claims remainit@be tried, including the Section 206
Valuation Claim, the Section 10(b) 8#ippropriation Claim, and the Section
206(1) Misappropriation Claim. Defendardonsented to the Motion to Dismiss.

On May 19, 2014, the Commission filed its Motion for Imposition of
Remedies related to its Section 206(2safipropriation Claim, on which the Court
previously granted summary judgmeémthe Commission’s favor. The
Commission seeks disgorgement of Defenislagains from their exercise of the
Palisades Fund’s World Health warrsré permanent injunction prohibiting
Defendants from violating the Adsers Act, and a civil penalty.

1. DISCUSSION

A. Motion to Dismiss

In its Motion to Dismiss, the Comssion seeks, under Rule 41(a) of the
Federal Rules of Civil Procedure, themadary dismissal with prejudice of its

Section 206 Valuation Claim, Section 10(b) Misappropriation Claim, and Section



206(1) Misappropriation Claim. Courtsitormly have held that Rule 41(a) does
not permit the dismissal of individuelaims from a multi-claim action but only
authorizes the dismissal of an entire action. €bharles Alan Wright & Arthur

R. Miller, FederaPractice and Procedu§e2362, at 413-14 & n.13 (3d ed. 2008

& Supp. 2012) (collecting cases) (“Rule 4)L{s applicable only to the voluntary

dismissal of all the claimi® an action.”); see aldélay v. United Healthgroup,

Inc., 376 F.3d 1092, 1106 (11th Cir. 2004) (holding that a district court is “not

empowered to dismiss only certain ofai under Rule 41”); Exxon Corp. v. Md.

Cas. Cq.599 F.2d 659, 662 (5th Cir. 1979holding that Rule 41(a) allows the
dismissal of an “action,” not “the separataims which makep an action”). As
many authorities have explained, the propay for a plaintiff to remove a single

claim is to move to amend theroplaint under Rule 15. See, ¢.9.Charles Alan

Wright & Arthur R. Miller, Federal Practice and Proceduge2362, at 413—-14 (3d

ed. 2008).
The Court cannot grant a voluntargmiissal, under Rule 41(a), of the
claims the Commission seeks to dismiesduse those claims do not constitute the

Commission’s entire action. S€éed. R. Civ. P41(a)(1)(A); Klay 376 F.3d at

* In Bonner v. City of Prichard61 F.2d 1206, 1207 (11@ir. 1981) (en banc),
the Eleventh Circuit adopted as bindinggedent all decisions of the Former Fifth
Circuit issued before the closébusiness on September 30, 1981.




1106. The Court, however, construes the Motion to Dismiss as an unopposed
motion, under Rule 15, to amend PlaifstifComplaint to remove the Section 206
Valuation Claim, the Section 10(b) 8&ippropriation Claim, and the Section

206(1) Misappropriation Claim See, e.g Anderberg v. Masonite Cordl76

F.R.D. 682, 686 (N.D. Ga. 1997) (“When a paseeks to dismiss a single claim in
a multi-count complaint instead of antiea action, . . . the motion should be
treated as a motion to anmethe complaint under Rule Hj(to delete the specific
claim.”). Because the parties consenthi® removal of these claims, the Court
grants the motion to dismiss under Rule 15(a). Rk R. Civ. P. 15(a)(2)
(providing that “a party may amend pfeading . . . with the opposing party’s
written consent”).

B. Motion for Imposition of Remedies

District courts possess general ecplggpowers to remedy violations of the

securities laws, See, €.6EC v. Tex. Gulf Sulphur Co446 F.2d 1301, 1307 (2d

Cir. 1971). “Once the equity jurisdictiaf the district court has been properly
invoked by a showing of a securitiesvlaiolation, the court possesses the

necessary power to fashion an appropmateedy.” SEC v. Manor Nursing Ctrs.,

Inc., 458 F.2d 1082, 1103 (Zir. 1972);_see alsBargent v. Genesco, 1nd58

F.2d 9, 10 (5th Cir. 1972) (recognizing tHtte District Court’s broad equity



power will be capable of fashioning aneagiate remedy for any violation of the
securities laws”). In this case the Comsion seeks three forms of equitable relief
for Defendants’ violation of the Section 206(1) of the Advisers Act:
() disgorgement of Defendants’ gains; (ii) a permanent injunction; and (iii) a civil
penalty.
1. Disgorgement
A defendant who violates the securities laws, including the Advisers Act, is

generally liable for disgorgement ‘6li-gotten gains.” _See, e.gSEC v. Calvp

378 F.3d 1211, 1217 (11th Cir. 2004); see 8B v. Lauerd78 F. App’x 550,

557 (11th Cir. 2012). “The remedy of g@gement is designed both to deprive a
wrongdoer of his unjust enrichment aoddeter others from violating the
securities laws. ‘The purpose of disgorgement is not to compensate the victims of

the fraud, but to deprive the wrongdoehdf ill-gotten gain.” _SEC v. Phoenix

Telecom, L.L..C.231 F. Supp. 2d 1223, 1228.D. Ga. 2001) (citation omitted)

(quoting SEC v. Blaft583 F.2d 1325, 1335 (5th Cir. 1978)).
“The SEC is entitled to disgorgent upon producing a reasonable
approximation of a defendantlsgotten gains.”_Calvp378 F.3d at 1217 (citing

SEC v. Wardel151 F.3d 42, 50 (2d Cir. 1998); SEC v. First Pac. Bancb42.

F.3d 1186, 1192 n.6 (9th Cir. 1998); SEC v. First City Fin. C&30 F.2d 1215,




1231-32 (D.C. Cir. 1989)):The burden then shifts to the defendant to
demonstrate that the SEC’s estimataeasa reasonable approximation.” (diting
First City, 890 F.2d at 1232). “Exactitude is not a requirement; ‘[s]Jo long as the
measure of disgorgement is reasonaduhg, risk of uncertainty should fall on the
wrongdoer whose illegal conduct created that uncertainty.(gaoting Warde

151 F.3d at 50).

In this case, the Court found that Defendants violated Section 206(2) of the
Advisers Act when they personally egmed the World Health warrants belonging
to their client, the Palisades Fund. Using the Palisades Fund’s warrants,
Defendants purchased, for $1.90 per sh&y044,396 shares of World Health
stock. The market price of World Healitock at the time of the transaction was
$3.55 per share. Defendants thus pasell, for $1,984,352.40, stock with a
market value of $3,707,605.80. Therission argues that Defendants’ ill-
gotten gain in exercising their clientigarrants is the difference between the
purchase and market prices of ttock, whichs $1,723,253.40.

Defendants assert that the Comnue& calculation is not appropriate
because Defendants did not sell their Watkalth stock for $3.55 per share and
never realized the gains asserted. Deééats contend that World Health’s share

price dropped precipitously following Defdants’ exercise of the warrants, and



Defendants ultimately lost over $1.6 millinom the transaction. Defendants thus
argue that they do not haveyaill-gotten gains to disgorge.

Although the Eleventh Circuit has mditectly considered the effect of a
post-transaction decline in value, on tegermination of a disgorgement amount,
every circuit that has addressed the issagheld that disgorgement is properly
based on a defendant’s unrealized “paper” profits at the time of the illegal

transaction._See, e,6EC v. Seghey298 F. App’x 319, 336-37 (5th Cir. 2008)

(reversing the district court’s refuda order disgorgement because the

defendant’s profits were “not diminishégt how he chose to continue to invest

these ill-gotten profits”); SEC v. First Pac. Bancdip2 F.3d 1186, 1192 n.6 (9th
Cir. 1998) (holding that disgorgementpoper even if the defendant ultimately

loses money); SEC v. Shapi#P4 F.2d 1301, 1309 (2d Cir. 1974) (holding that

disgorgement was properly based on ‘grdprofits even though defendant made
the “unwise investment decision to ke stock,” which ultimately declined
value). The Court findhe reasoning in these esssound and expects the
Eleventh Circuit would adopghe same analytical aggach. Defendants benefitted
from ill-gotten gains when they exercistir client’'s warrants. Defendants’
decision to retain the World Health shatte®ugh the stock’s substantial decline is

not relevant to determining the aont of the original gains. CEEC v.

10



Aerokinetic Energy Corp444 F. App’x 382, 385 (11th Cir. 2011) (“The cases

overwhelmingly hold that how a defenda@hiboses to spend his ill-gotten gains,
whether it be for business exy®es, personal use, or otherwise, is immaterial to
disgorgement.” (internal quotah and alteration omitted)).

Defendants next argue that the Commission’s valuation method—
subtracting the warrant purchase pricéhaf World Health shares from the market
price of the shares—is not proper. f@edants assert that they liable for
misappropriating warrants—the rightthay stock at a determined price.
Defendants argue that expert testimony @gineed to assign a value to this warrant
right. Defendants’ argument ignores thaetfthat Defendants did not simply take
the warrants, but thegkercised them. In this case, thelua of the warrants is not
theoretical, or based on the possibility alule exercise. Expert testimony is not

necessary. Cfentel Commc’ns Co. v. Comm%®20 F.2d 1335, 1338 (7th Cir.

1990) (holding that, for tax purposese tvalue of warrants becomes known upon
their exercise). The Court finds thhe ill-gotten gains ithis case can be
reasonably approximated based on the dffee between the purchase and market
prices of the World Health shareathwere the subject of the warrants.

Defendants next argue that thecamt of the disgorgement should be

reduced by: (i) 22%, becam®efendants themselves ed 22% of the Palisades

11



Fund, and (ii) the amount they alreadfuraled to the Palisades Fund after selling
the World Health shares at issue.eT®ommission did not dispute, or otherwise
respond to, Defendants’ argument that they are entitled to a 22% reduction, and the
Court finds that a 22% reduction in théaicamount disgorgement is appropriate.

Although the Commission does nosplute that Defendants would be
entitled to a reduction based on any refupdisl, the Commisen disputes that
Defendants actually re-paid to the Fumy aroceeds from the sale of Defendants’
World Health share$.Whether a repayment was masle factual dispute. The
Court will determine, based upon the evidence submitted at the hearing in this
case, the amount, if any, of proceeds previously re-paid by Defendants to the
Palisades Fund.

The final amount of disgorgementlvequal 78% of the amount remaining

after the determined re-paid ammt is subtracted from $1,723,25349.

* Defendants assert that the Commissionipresly stipulated that they re-paid
$325,000 to the Palisades Fund. The parties’ Proposed Pretrial Order shows that
the Commission stipulated only that Defendants sent to the Fund’s investors a
letter claiming that Defendids re-paid $325,000._(S@eoposed Pretrial Order
Attach. E [93-6] 1 31.)

> The Commission argues that the amafrdisgorgement should be imposed on
Defendants jointly and sevdlsa Defendants did not oppesor otherwise respond
to, this argument, and the Court finds that joint and several liability for
disgorgement is appropriate. ealvg 378 F.3d at 1215 (“It is a well settled
principle that joint and several liabilitg appropriate in seirities laws cases

12



2. Permanent Injunction

The Advisers Act provides that a deflant shown to have violated the Act
Is liable for an injunction against future violations. 38dJ.S.C. 8 80b-9(d). The
Eleventh Circuit has held that the Conssion is entitled to an injunction when it
establishes “(1) a prima facbase of previous violationsf federal securities laws,

and (2) a reasonable likelihood that the@mg will be repeated.” SEC v. Unique

Fin. Concepts, In¢196 F.3d 1195, 1199 n.2 (h1€ir. 1999) (citing SEC v.

Mgmt. Dynamics, In¢.515 F.2d 801, 80607 (2d Cir. 1975); SEC v. Manor

Nursing Ctrs., InG.458 F.2d 1082, 1100 (2d Cir.1972))he Court has found that

where two or more individus or entities have closelationships in engaging in
illegal conduct.”).

® The Commission also argaiéhat it is entitled to prejudgment interest on the
amount of disgorgement because Defendant otherwise would have benefitted from
an “interest-free loan.”The Court disagrees. Whether to impose prejudgment
interest is in the discretion of the Court. S#eC v. Merchant Capital, LL&86

F. App’'x 93, 97 (11th Cir. 2012) (crtg SEC v. First Jersey Sec., |Int01 F.3d

1450, 1476 (2d Cir. 1996)). “In decdj whether an award of prejudgment

interest is warranted, a cawhould consider (i) the nedal fully compensate the
wronged party for actual damages suffered, (ii) considerations of fairness and the
relative equities of the award, (iii) themnedial purpose of the statute involved,
and/or (iv) such other general principesare deemed relevant by the court.”

First Jersey101 F.3d at 1476 (internal quotation marks omitted). In this case, the
Commission does not dispute that Defartdaill-gotten gains consisted only of
“paper” profits, and the Commission has sobmitted evidence that Defendants’
exercise of the Palisades Fund’'s warraletsrived the Fund of the actual use of

any funds, or that the exercise was othesvaikin to a loanThe Court finds that
prejudgment interest is not an appropriate award in this matter.

13



Defendants violated Section 206(2) of tavisers Act, and the first element for
injunctive relief is thus satisfied. Therfias dispute whether there is evidence of
“a reasonable likelihood that the wrong will be repeated.”

In evaluating the likelihood of reoence, the Courdonsiders several
factors, including:

the egregiousness of the defendaatsons, the isolated or recurrent
nature of the infraction, the degreescienter involved, the sincerity

of the defendant’s assurances against future violations, the
defendant’s recognition of the wrongful nature of his conduct, and the
likelihood that the defendanttsccupation will present opportunities

for future violations.

SEC v. Carriba Air, In¢.681 F.2d 1318, 1322 (11th Cir. 1982) (quoting BB83

F.2d at 1334 n.29). Of these factors, amhe is undisputed: Defendants continue
to work in the investment industry.

Regarding whether Defendants’ violatizvas “isolated or recurrent,” the
Commission argues that Defendants shoulddmmed repeat offenders because of
other alleged violations, inatling (i) allegations of violations arising out of the
same facts giving rise to this action, imding the Valuation Claim, and (ii) prior,
unrelated regulatory arbitrations regaglidefendants’ conduct. With respect to
the Valuation Claim and other alleged viodas related to this action, the Court
previously held that the record is noffgtient to support these violations. The

Commission then voluntarily decided rotpursue the allegations. Defendants

14



have not been found to have to commitiesl alleged violations, and the Court will
not consider them hefeWith respect to the alledeprior, unrelated regulatory
arbitrations, the parties dispute the releeof the violations. The parties did not
submit evidence detailing the alleged arliitnas. The Court thus finds that the
parties’ dispute is required to besodved at an evidentiary hearing.

The remaining factors governing injun@ivelief also are in dispute. The
“egregiousness” of Defendts’ conduct turns largely on whether Defendants acted
with scienter. As the Court discussethyfin its Summary Judgment Order and its
Reconsideration Order, scienter is dispugad can be resolved only by a finder of

fact® Whether Defendants have givelintere” assurances against future

" The Court notes that to show that thedateel allegations constitute violations of
the securities laws would requireetRommission to prove the claims it
abandoned, and thus would regubne or more “trials with a trial.” Contrary to
the Commission’s assertion, suchkitation is far from efficient.

® Defendants argue that the Court shaudd find scienter because the Commission
abandoned its scienter-based claimgh@ugh scienter is not an element of
liability under Section 206(2), it is an independent factor the Court must consider
in determining remedies for Section 206y®)lations. The Commission is thus
entitled to attempt to prove Defendantgester in connection with their Motion

for Imposition of Remedies. Defendantstifier argue that the determination of
scienter at the remedies stage deprivemitbf their right to a jury. Defendants do
not have a right to jury in connectienth the imposition of equitable remedies,
including an injunction._CBS Brada, Inc. v. EchoStar Commc’ns Corg50 F.3d
505, 517-18 n.25 (11th Cir. 2006) (“Therencsright to a jury trial . . . when the
plaintiffs seek purely equitablelief such as an injunction.”).

15



violations and whether Defendantsagnize their wrongful conduct also requires
credibility determinations by a finder of fact.

Whether to enter an injunction inghmatter depends on the resolution of
certain factual disputes: the relevance of prior regulatory arbitrations against
Defendants, whether Defentta acted with scientewhether Defendants have
given “sincere” assurances against fatuiolations, and whether Defendants
recognize their wrongful conduct. The@t will consider these limited disputes
at an evidentiary hearing.

3.  Civil Penalty

The Court may impose penalties foolations of the Advisers Act as

follows:

® Defendants contend that the scopéhef Commission’s proposed injunction is
overly broad. The Coudgrees. The Commissiornseks to enjoin not only
Defendants but also their “agents, setsaamployees, attorneys, and all persons
in active concert or participation withem.” (SEC'’s Br. [144-1] at 14.) The
Commission does not cite, atie Court is not aware adny authority authorizing
the enjoining of these third-partie$he Commission alsseeks to enjoin
Defendants from “disseminating falseroisleading documents, materials, or
information.” Defendants lva not been found liable of such an offense, and the
Commission has not shown that sachinjunction is warranted. Sé&& U.S.C.

8 80b-9(d) (authorizing an injunction poohibit a defendant from engaging in
Advisers Act violations that the defendana%engaged, is engafer is about to
be engaged in”). If the Court entersiajunction against Defendants, it will not
include these provisions.

16



(A) First tier

The amount of the penalty shb# determined by the court in
light of the facts and circumstances. For each violation, the amount of
the penalty shall not exceed thegter of (i) $5,000 for a natural
person or $50,000 for amther person, or (ii) the gross amount of
pecuniary gain to such defendant as a result of the violation.

(B) Second tier

Notwithstanding subparagraph (A), the amount of penalty for
each such violation shall not exetkthe greater of (i) $50,000 for a
natural person or $250,000 for amther person, or (ii) the gross
amount of pecuniary gain to such defendant as a result of the
violation, if the violation described in paragraph (1) involved fraud,
deceit, manipulation, or delitate or reckless disregard of a
regulatory requirement.

(C) Third tier
Notwithstandingsubparagraph@) and (B), the amount of
penalty for each such violati@mall not exceed the greater of
(i) $100,000 for a natural person&®s00,000 for any other person, or
(ii) the gross amount of pecuniary gain to such defendant as a result of
the violation, if—
() the violation described iparagraph (1) involved fraud,
deceit, manipulation, or delitete or reckless disregard of a
regulatory requirement; and

(1) such violation directly orndirectly resulted in substantial

losses or created a significant risksubstantial losses to other
persons.

15 U.S.C. § 80b-9(e)(2).
Defendants concede that they arbledor a “first tier” penalty. The
Commission argues that the Court sldonhpose a “second” or “third tier”

penalty. The imposition of a penalty abdke “first tier” requires a showing that

17



Defendants’ conduct “involdefraud, deceit, manipuian, or deliberate or
reckless disregard of a regulatory requirement.” lidother words, a “second” or
“third tier” penalty requires a showing sfienter. As discussed above, the issue
of scienter is required to be decided byralér of fact at an evidentiary hearing.
The Court will determine the appropeaamount of a civil penalty after the
hearing™®

[11. CONCLUSION

Accordingly, for the foregoing reasons,

ITISHEREBY ORDERED that Plaintiff's Motion to Dismiss [138] is
GRANTED. The Commission’s Section 206 Valuation Claim, Section 10(b)
Misappropriation Claim, and Seati 206(1) Misappropriation Claim are
DISMISSED pursuant to Rule 15(a) of tik@deral Rules of Civil Procedure.

IT ISFURTHER ORDERED that the Court will conduct, on August 19,
2014, at 9:30 a.m., an evidentiary hearingeolve factual disputes relevant to
each form of relief requested in Plaéfis Motion for Imposition of Remedies.

Plaintiff's Motion for Imposition of Remedies [144] & AY ED pending the

19 As discussed above, Deftants’ ill-gotten gainscpial at least $1,090,637.65,
assuming Defendants re-paid to the Furedaimount asserted in their letter to
investors. The maximum penalty thahdze imposed therefore is the same for
each tier because Defendants’ “groesymiary gain,” their ill-gotten gains,
exceeds each statutory maximum.

18



August 19, 2014, evidentiary hearing on the following issues: (i) the amount of
money, if any, re-paid bpefendants to the Palisades Fund from the proceeds of
the World Health stock purchased with the Palisades Fund’s warrants; (ii) the
nature of prior regulatory arbitrafis against Defendants; (iii) whether
Defendants’ violation of the AdviseAct was committed with scienter;

(iv) whether Defendants hageven “sincere” assurancagainst future violations

of the Advisers Act; and (v) whether f2adants recognize the wrongful nature of

their violation.

SO ORDERED this 1st day of July, 2014.

Wit b . Mifar
WILLIAM S. DUEFEY, JR.
UNITED STATES DISTRICT JUDGE
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