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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

PHILADELPHIA INDEMNITY
INSURANCE COMPANY,

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:10-CV-4148-TWT

AGCO CORPORATION, et al.,
Defendants.

ORDER

This is a declaratory action arising outofinsurance coverage dispute. Itis
before the Court on the Plaintiff’'s Mot for Summary Judgment [Doc. 36] and the
Defendants Glynn General Phesing Group, Inc. and Warranty Specialists, Inc.’s
Motion for Summary Judgment [Doc. 75]. rRbe reasons set forth below, the Court
GRANTS the Plaintiff's Motion for Summary Judgment [Doc. 36] and DENIES the
Defendants’ Motion for Summary Judgment [Doc. 75].

|. Background
In 2005, AGCO Corp. (*AGCQ”) entered into a warranty agreement (the
“Agreement”) with Glynn General Purckiag Group, Inc. (“Glynn”) and Warranty

Specialists, Inc. (collectively “@hn General’). AGCO produces and sells
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agricultural equipment. The Agreentgprovided that Glynn would administer

extended warranty claims related to certaGCO products. Lloyd’'s Syndicate No.

5820, d/b/a Cassidy Davis (“Cassidy Dayighderwrote and funded the warranty
claims under the Agreement.

Glynn General began administering olgiunder the Agreement in 2007. On
September 29, 2008, however, Cassidy Ddwvected Glynn General to stop paying
warranty claims under the Agreement [Doc. 36-10]. Although Cassidy Davis resumed
paying non-wheel motor claims, it never resumed funding wheel motor claims.
AGCO has not paid any @miums under the Agreement since Glynn General and
Cassidy Davis stopped paying wheel motaimok. On October 20, 2008, AGCO sent
a letter to Glynn General attempting ttesolve the dispet [Doc. 36-17]. On
November 24, 2008, AGCO seahother letter to Jock Cockroft, the president of
Warranty Specialists [Doc. 36-18]. Thadter demanded that Warranty Specialists
resume payment of suspended claam&GCO equipmentimmediately. [Burther,
the letter stated:

If you, as President, are unwilling to make a decision for Glynn General,

then the only conclusion that we adnaw is that you and Glynn General

intend to cause harm to AGCO.tHat is the case, AGCO will seek

recovery of any and all damageattimay be caused by Glynn General’s

intentional infliction of finan@l harm upon AGCO’s business and
interference with AGCO'’s business expectancies.
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Id. Finally, on March 132009, Cassidy Davis sent an email to Glynn General
confirming its denial of all wheel mor claims [Doc. 36-20]. Glynn General
forwarded the email to AGCO on the same date.

On March 9, 2009, Warranty Specialists applied for a claims-made professional
liability insurance policy issued by mRdelphia Indemnity Insurance Company
(“Philadelphia Indemnity”). The application included the following questions:

22. Have any claims, suits, or demafatsarbitration been made against

the Applicant, its predecessor(s) or gagt or present principal, partner,
officer or employee within the past five (5) years?

23. Having inquired of all principalpartners and officers, are you aware

of any act, error, omsion, unresolved job dispute or any other

circumstance that is or could be a basis for a claim under the proposed

insurance?
[Doc. 36-22]. Warranty Specialists answered “no” to both questions. Id.

On March 17, 2009, Philadelphia Indeiigrnissued a claims-made insurance
policy to Warranty Specialis (the “Policy) [SeeDoc. 36-21]. The Policy lists
Warranty Specialists as the named indaed had a policy ped of March 17, 2009
through March 17, 2010. Under the PoliPfiladelphia Indemnity agreed to pay:

damages resulting from any claim first made against you during the

policy period or any subsequentexded reporting period arising out of

a wrongful act committed after the retroactive date stated in item 6. of
the Declarations and prior to the end of the policy period.
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Id. The Policy defines “wrongful act” as a “negligent act, error, or omission
committed or alleged to have been committed by you . . . in the rendering of
professional services.”_(Id. Further, under the Policy, “Claim meansienand
received by you for money or services, udihg the service of suit or institution of
arbitration proceedings involving you arising from any alleged wrongful act. Claim
shall also include any request to toll 8tatute of limitations relating to a potential
claim involving an alleged wrongful act.” Idemphasis added). “Claims based on
or arising out of the same act or circumstror a series ofrsilar or related acts or
circumstances shall be considd a single claim.”_Id.

On June 26, 2009, AGCO filed suitaagst Glynn and Cassidy Davis in the

Superior Court of Gwinnett Counfthe “Underlying Action”)._Se&GCO Corp. V.

Glynn Gen. Purchasing Grp., IndNo. 09-A-05901-3. (Se€ompl., Ex. 1.) On

February 5, 2010, AGCO ameéed the Underlying Action dd Warranty Specialists

as adefendant. Inthe Underlying Actj AGCO alleges that Glynn General breached
its agreement to provide and adminigetended protection plans and warranties for
AGCO'’s agricultural equipment. _ (). Specifically, AGCO contends that Glynn
General wrongfully denied wheel motor cfe, failed to procure insurance for those
claims, fraudulently induced AGCO into entering the Agreement, and wrongfully

accepted premiums._Id.
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On December 21, 2010, the Plaintiff @li¢his lawsuit under the Declaratory
Judgment Act. _Se@8 U.S.C. § 2201et seq. Philadelphia Indemnity seeks a
declaration that it owes no duty to defend or indemnifyn@lGeneral under the
Policy [Doc. 1]. On May 27, 2011, the Ri&ff filed a Motion for Summary Judgment
[Doc. 36]. Philadelphia Indemnity argues tha claims at issue in the Underlying
Action are not “wrongful acts” and weret made during thpolicy period. Glynn
General and Warranty Speltsés have also filed a Motion for Summary Judgment
[Doc. 75]. The Defendants contend that&telphia Indemnity owes a duty to defend
the Underlying Action under éhPolicy and that a determination of its duty to
indemnify is premature.

[I. Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the parties show thatgenuine issue of material fact exists
and that the movant is entitled to judgmenaasatter of law. Fed. R. Civ. P. 56(c).
The court should view the evidence and arfgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398.U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuirssue of material fact. Celotex Corp. v. Catréit7 U.S.

317, 323-24 (1986). The burden thentshib the nonmovant, who must go beyond
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the pleadings and present affirmative eviden@ow that a genuine issue of material

fact does exist. _Anderson v. Liberty Lobby, In€77 U.S. 242, 257 (1986).
[ll. Discussion
Philadelphia Indemnity argues thakth is no coverage under the Policy
because the claims at issue were not ntateng the policy period. In Simpson &

Creasy, P.C. v. Camental Casualty Cp770 F. Supp. 2d 1351 (S.D. Ga. 2011), an

insured sought coverage una@eprofessional liability poli for a legal malpractice
claim. The policy covered “those claimatlare both first made against the insured
and reported in writing to the [insurer] during the policy period.”atdl353. The
policy defined “claim” as “a demand, intling the service of suit or the institution
of any alternative dispute resolution peeding, received by the Insured for money
or services arising out of an act or omission, including personal injury, in the
rendering of or failure to reler legal services.” lét 1355. Before the policy period,
the insured’s client had requested that therggsteturn her clierile. The client also
requested that the insureditle certain assets in the client’'s name. The court noted
that although the policy did not define “dand,” the term ordinarily meant “[t|he
assertion of a legal qrocedural right.” _Idat 1356. Based on this definition, the

court held that the client’s request tditte assets and retuirer files constituted a
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demand. Thus, the client’'slaim” had been made fime the policy period began.
Id. at 1357.
Here, as in_Simpsgrthe Policy provides coverage for “claims first made

against [Warranty Specialists] duritige policy period” [Doc. 36-21]. Sé&impson

770 F. Supp. 2d at 1355 (quoting Tripp v. Allstate Ins., @62 Ga. App. 93, 96

(2003)) (“Where the terms @in insurance contract are unambiguous, as is the case
here, ‘the plain meaning of such terms nesgiven full effect, regardless of whether
they might be beneficial to the insurerdatrimental to the insured.”). The Policy
period is March 17, 2009 thugh March 17, 2010. IdFurther, as in Simpsothe
Policy defines “claim” as “demandreceived by you for money or services, including
the service of suit or institution of anfation proceedings involving you arising from
any alleged wrongful act.” ldiemphasis added). “Clagiased on or arising out of
the same act or circumstance, or a sefesmilar or related acts or circumstances
shall be considered a single claim.” Id.

On November 24, 2008, AGCO'’s genetaunsel sent a letter to Warranty
Specialists demanding “that [Warranty Sdists] decision any suspended claims on
AGCO equipment immediately” [Doc. 36-18[he letter also threatened legal action
against Warranty Specialists andatesident. As in Simpsothis request constitutes

a “demand for services.” Simpsof70 F. Supp. 2d at 1357. Thus, the claim at issue
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in the Underlying Action was made on Nowieer 24, 2008, more than three months
before the policy period begahinally, all claims related to the denial of wheel motor
warranty claims under the Agreement constitateeries of similar or related acts or
circumstances” [Doc. 36-21]. Thus, thesams are considered a single claim under
the Policy. For these reasons, Philatiel Indemnity owes no duty to defend or
indemnify for any claims resulting from Glynn General’'s denial of wheel motor
claims.

Next, Philadelphia Indemnity argues tkfatre is no coverage under the Policy
because Warranty Specialists answeptestions on the Policy application
untruthfully. The Policy application included the following questions:

22. Have any claims, suits, or demafatsarbitration been made against

the Applicant, its predecessor(s) or @agt or present principal, partner,
officer or employee within the past five (5) years?

23. Having inquired of all principalpartners and officers, are you aware

of any act, error, omsion, unresolved job dispute or any other
circumstance that is or could be a basis for a claim under the proposed
insurance?

[Doc. 36-22]. On March 2009, Warranty Specialists answno” to both questions.
Id. Below those questions, the application stated:
With regard to questions 22. and 2Bis understood and agreed that if

any such claim, act, error, omissidiigpute or circumstance exists, then
such claim and/or claims arising fnosuch act, error, omission, dispute
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or circumstance is excluded fromaverage that malye provided under

this proposed insurance and, furtfaiure to disclose such claim, act,

error, omission, dispute or circumstance may result in the proposed

insurance being void, and/or subject to rescission.

Id. Philadelphia Indemnity contends tlaathe time Warranty Specialists completed
the application, AGCO had made artbnd against Warranty Specialists.

As discussed above, AGCO’s NovemBdth letter was a demand that should
have been disclosed on thdiBpapplication. Thus, thislaim is not covered under
the Policy. Similarly, Philadelphia Ind®ity contends that Warranty Specialists
knew of a dispute thatbuld be a basis for a claim undée [Policy]” [Doc. 36-22].
AGCO'’s November 24th lettexplicitly threatened that it would “seek recovery of
any and all damages thatay be caused by [Warranty Specialists’] intentional
infliction of financial harm upon AGCO’business and interference with AGCO'’s
business expectancies.” IdVhether or not Warranty Specialists believed that a
lawsuit would ultimately result, it knew that the dispute with AGETId result in
a claim. For this reason, Philadelpmdémnity owes no duty aefend or indemnify
for any claims resulting from Glynn Generdeglure to administer claims under the
Agreement.

Finally, Philadelphia Indemnity contenttsat the Underlying Action is not a

“wrongful act.” The Policy defined “vangful act” as a “negligent act, error, or

omission committed or alleged to haweeh committed by you . . . in the rendering
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of professional services” [Doc. 36-21]. @PRlaintiff contends that Glynn General’'s
refusal to pay wheel motor claims, failuceobtain insurance for those claims, and
fraudulent misrepresentations wergeimtional, not negligent, acts.

In Georgia Farm Bureau Mutulidsurance Co. v. Meriwethet69 Ga. App.

363 (1983), the insured sought coverage uraheinsurance policy. The policy
provided coverage for damagaused by an “occurrence.”_Idhe policy defined
“occurrence” as “aaccident . . . which results in bodily injury or property damage.”
Id. (emphasis in original). In the underg suit, the plaintifitontended that the
insured had erected a fence blocking a pubkel. There wasowever, “substantial
dispute as to whether [insured] blocked aluinad or a private farm road.”_Id.
Thus, “a question would exist in [the undeémly] lawsuit against [the insured] as to
whether [the insured] has any liabilityttze plaintiffs in that action.”_IdThe court
held, however, that the underlying claimaatgst the insured vganot an occurrence
under the policy. The court reasoned ttia¢re is no dispute in the present action
concerning the fact that [the insuredientionally blocked the disputed way.” Id.
(emphasis added). Thus, the claim wasan “accident” covered under the policy.
Here, as in MeriwetheGlynn General’s decision not to insure or administer
wheel motor claims was intentional. y@h General, however,@ues that it failed to

procure insurance because it negligentiedained that insurance for wheel motor
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claims was not required under the rAgment. Although Glynn General’s
inter pretation may have been negligent, its dearsnot to insure or administer wheel
motor claims was intentional. Indeed, Glynn General’s conduct was intentional
preciselybecause it analyzed its obligationsnder the Agreement and consciously
decided not to acquire insurance or payairrclaims. Glynn Geeral’s rationale for
denying wheel motor claims is irrelevantAGCO'’s claims in the Underlying Action.
Thus, even if Glynn General’s legal anady®garding the Agreement was negligent,
the fact that Glynn General considerediégal obligation before ceasing payment
indicates that its behavior was intentiohdlhe Policy only coversiegligent act[s],
error[s], or omission[s]” [Doc. 36-21]emphasis added). For that reason,
Philadelphia Indemnity owes no duty tdfeled or indemnify Glynn General in the
Underlying Action.
IV. Conclusion

For the reasons set forth above, tleei©@ GRANTS the Plaintiff’'s Motion for

Summary Judgment [Doc. 36] and DENH the Defendants’ Motion for Summary

Judgment [Doc. 75].

By contrast, AGCO does not asseduttkslynn General negligently failed to
administer claims becauséincompetence or accidi&l neglect.
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SO ORDERED, this 23 day of March, 2012.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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