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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

NVISION GLOBAL
TECHNOLOGY SOLUTIONS,

INC.,
Plaintiff,
V. 1:11-cv-0389-WSD
CARDINAL HEALTH 5,LLC,
Defendant.

OPINION AND ORDER

This matter is before the Court on CaxaiHealth 5, LLC’s (“Defendant” or
“Cardinal”) Motion for Relief Under Rul&6(h) of the Federal Rules of Civil
Procedure [192]; Cardinal’s Motion for ial Summary Judgment [143]; nVision
Global Technology Solutions, Inc.’s (“Pl4iif” or “nVision”) Motion for Partial
Summary Judgment [148]; and nVisioenewed Motion for Summary Judgment

on Cardinal’'s Counterclaims &raud and Estoppel [206].
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l. BACK GROUND?

A. Cardinal’s 2007 Request for Propofkal Freight Payment and Audit
Services

nVision was founded in 2003 as a softesraompany to deslop, sell, and
lease logistics software used for freighit payment and audit services. (Def.’s
Resp. and Objections to Pl.’s Statementlaterial Facts (“PS&’) [61.3] T 1).
Cardinal is a leading provider of medicsurgical, and pharmaceutical products
and services, including wholesale distribution to retail customers such as drug
stores, supermarket pharmacies, hospitals, and alternativeroaiders. (Pl.’s
Resp. to Def.’s Statement of Matd Facts (“DSOF”) [67] at 6).

In August 2007, Cardinal issuedRequest for Proposal”’ (“RFP”) and
solicited bids from companies to provifieight paymenand audit (“FPA”)
services to some of Cardinal’s businesgsun(Def.’s Resp. and Objections to Pl.’s

Statement of Material Facts in SupporitefMot. for Partial Summ. J. (“PSMF 1)

! The Court relies upon the record evidencthia action, to include the statements
of material fact that were submitted the parties on their prior motions for
summary judgment and those submittedupport of the instant motions. See
Reese v. Herberb27 F.3d 1253, 1270 (11th Cir. 2008); Prop. Mgmt. & Invs., Inc.
v. Lewis 752 F.2d 599, 604 n.4 (11th Cir. 1989his is necessary because the
parties have omitted baclkamd information in their pleadings on the current
motions that is necessary to undensl the issues in dispute.
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[157.1] at 2° Pl.’s Resp. to Def.’s StatementMfterial Facts as to Which There is
No Genuine Issue to be Tried (“DSMF I"){1] at 2). The successful bidder in the
RFP process would provide FPA serviee€ardinal that included auditing and
paying invoices for carriers who delivered Cardinal’s pharmaceutical and other
products. (DSMF | at 3). Cardinaltesated that it cost approximately $1.2
million to perform FPA services “in-hoa%using its own resources and believed
cost savings could be achieved by usangexternal FPA service provider. (PSMF
| at 4; DSMF | at 29-30).

The RFP specified the process floe company with which it would
contract, including self-invoicing courierrs&es to be provided by the successful
bidder. (DSMF | at 4-5). This sepa was required to be designed to collect
orders from customers and “group thosgens under one shipment master record
[for each delivery] so they rate as arfearge [to Cardinal from a carrier] vs.
getting assessed individual chargesdach order [by carriers].”_(Id. This
required the successful bidder to be d@blaccept Cardinal’'s customer information

at an “order level,” apply “grouping logit¢d create a single shipment at the “stop

2 The Court notes that the first aseicond pages of Defendant’'s Response and
Objections to Plaintiff's Statement of Material Facts in Support of its Motion for
Partial Summary Judgment do not contpage numbers, pagembering begins
on the third page, and thegenumbers are one numbesdehan the actual page
count. The Court will refer to the docuntisractual page number, which is also
listed by CM/ECF in the upper right haadrner, for ease of reference.
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level,” and generate a single “self-invoicgfipment master record, or freight bill,
to facilitate payment to the carrier whdidered Cardinal shipments at the “stop
level.” (Id.at 9-10, 15-16). Thus, the end product of the self-invoicing courier
service, according to the RFP, s\a carrier freight bill or invoidecreated from
data processed at the ord®rel, which was then transtted to Cardinal’s carriers.
(Id. at 17-18, 45-46). The carrier pagkup and delivered the shipment of
aggregated invoices and was paid forghgpment service. Cardinal ultimately
paid for all shipments.

The RFP stated that the successfdter could expect to process 568,000
transactions under this courier, stop-sfiecself-invoicing model each month.
(Id. at 13-15). The RFP included a “pricinmatrix” to be used by bidders for FPA
services. (Idat 18). Cardinal requested tladitbidders insert into the pricing
matrix the prices they would charge on &f‘fransaction” basis for each service.
(Id. at 18-19). The RFP specified that “pricing was tonotusive of audit,
allocation, and reporig processes.”_(laét 19 (emphasis in original RFP)). The
RFP also specified that if any otheist®would be “require[d] to perform the
services outlined in the RFP,” bidders wayadentify them in a table titled “Other

Fees (please describedetail).” (Id.at 21).

® Whether an invoice or freight bill sacreated for the shipment depended on
which Cardinal business unit the shipment services were performed.
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The RFP also asked bidders to distisgubetween “float pricing” and “non-
float pricing.” (Id). Float pricing referred tthe prices a FPA provider would
charge when it received advance fundiregn Cardinal to pay carriers. (ldt 21-
23). A FPA provider was able to earnarest (“float”) on advanced funds until
they were used to pay carriers ttelivery of Cardinal’'s goods. (Id. Because an
FPA provider can earn interest on advaniceudis, float pricing was understood to
be generally lower than iping based on the FPA provider using its own funds to
pay carriers (“non-flagpricing”). (1d.).

The RFP also permitted bidders toetijto any of the conditions in the
RFP, stating that a failure to object “dlraean that bidder agrees with, and will

comply with the conditions séorth” in the RFP. (Idat 23-24)'

* The Court notes nVision’s objection tethonsideration of the RFP as creating
any binding obligation on the partieslight of the merger clause that was
subsequently included in the LSA. The Qdurds that the negotiations leading to
the formation of the LSA are relevangerding Cardinal’s claim that there was a
mutual mistake as to its material tex;rspecifically, the pricing of self-invoice
courier services under the LSA. S&mmis v. Sharis570 S.E.2d 313, 314 (Ga.
2002) (quoting Rasmussen v. Mart#?23 S.E.2d 663, 665 (Ga. 1976)) (“The
doctrine of merger is apphble where there is no evidenof mutual mistake . . .
but it should not be used to bar consideration of probative evidence offered to
show an alleged mutual stake in [a] reformation case.”). nVision does not
dispute the terms of the RFP or thae LSA was awarded based on nVision’s
response to the RFP.




B. nVision’s RFP submission

In August 2007, nVision submitted a resige to the RFP and did not object
to any of the terms or conditions statedtjrio include those regarding the self-
invoicing courier service and pricing methodology. @d25-26). nVision did not
identify any other fees that it intendeddmarge to perform the FPA services
required by the RFP and specifically did hst “flat file data feed” fees or
“multiple line item data field” fees as fees nVision expected to charge to perform
services to Cardinal._(lét 27-28, 50-51). nVision stated in an email to Cardinal
that nVision’s proposal included pricingrfeelf-invoice courier transactions and
that self-invoicing services were considd equivalent to “EDI Small Package
Invoices.” (Id.at 34)°

Based on the nVision response to RfeP and its proposed pricing for
services detailed in the RFP, Cardiaatimated that nVision’s annual billing
would be $180,000 less than the nextéstwidder and $160,000 less than its $1.2
million internal cost to perform the same FPA services. ai@8-30; Pl.'s Resps.
and Objections to Def.’s Additional Sgabent of Facts (‘DSAMF 11") [223.1] at

54-55; PSMF | at 3-4). nVision’s initial ternal estimates for its projected revenue

> “EDI” stands for “electronic data ierchange” and is method through which
freight shipping carriers can share arahsfer data in a standardized manner
between computer systems.



for providing FPA services to Cardinakre comparable and indicated that
nVision would earn $800,000 to $1.2 nah annually in transaction fees.
(DSAMF Il at 54; DSMF | at 31).

In October 2007, after responses te BRFP were submitted and evaluated,
Cardinal selected nVision to provide FBArvices. (Def.’'s Resp. and Objections
to Pl.’s Statement of Material FactsSupp. of its Mot. for Summ. J. (“PSMF II”)
[214.1] at 1-2; PSMF | at 5; DSMF | at 33).

C. Contract neqotiations beégn nVision and Cardinal

During late 2007 and early 2008, is\n and Cardinal engaged in
negotiations regarding theogistics Services AgreemefitSA”). (DSMF | at 33-
34). The lead negotiators for each sigkre Bill Pimpo (“Pmpo”) for Cardinal,
and Luther Brown (“Brown}, nVision’s CEO. (Idat 39-40). The parties
exchanged multiple drafts tfie LSA, and its assocet pricing schedule._(lcht
33-34; PSMF Il at 2-7; PSMF | at 5-6/A merger clause in the LSA generally
provided that the LSA and its attachetiedules represented the entire agreement
between the parties, supersededrmggotiations, agreements, contracts,
communications, or understandings and thatLSA could only be modified by a

writing signed by the parties. (DSMF | at 33-34; LSA § 11.7).



During contract negotiations in October 2007, Brown confirmed that the
rate for EDI Small Package Invoices—whithd been claimed by nVision to be
equivalent to self-invoicing courier traaxtions—should be priced at $.025 for no-
float, or non-funded, transactions an@1% for float, or Cardial advance-funded,
transactions. (DSMF | at 34-36).

During negotiations in December 208@d January 2008, the rate for non-
funded self-invoice courier transactionssnsistently listed as $.025 on drafts
of the LSA. (PSMF Il at 4; DSMF | at 36). With the exception of rates for self-
invoice courier and self-invoice privatedt transactions, the funded rates for
transaction fees in the pricing schedule warasistently listed at a rate lower than
the non-funded rates for each different gatg of FPA services to be provided by
nVision. (PSMF Il at 2-7; PSMF | at 5-7; DSMF | at 36, 44-45).

On February 7, 2008, the draft oBthSA was revised by nVision and the
proposed pricing schedule was transféfrem a Microsoft Word document into a
Microsoft Excel spreadsheet. (PSMF I4aDSMF | at 37). The new pricing
schedule, which was prepareg nVision, failed to inalde pricing for self-invoice
courier or self-invoice private fleet transaas. (PSMF Il at 4, DSMF | at 37).

On February 8, 2008, Cardinal adwsgVision of the omission of pricing

for self-invoice courier and self-invoice private fleet transactions. (PSMF Il at 4;



DSMF | at 37). Brown notified Cardinbly email that the information would be
added to the proposed pricing schedyfSMF Il at 4; Def.’s Resp. to Pl.’s
Statement of Additional Material Facts (“PBUk 1”) [193.1] at 2; DSMF | at 37).
Brown copied his assistant, Jenni&haeffer (“Shaeffer”) on the email(ld.).

On February 11, 2008, Shaeffer upditiee pricing schedule with pricing
information for self-invoice courier and self-invoice private fleet transactions and
forwarded the updated document to BrowRSMF Il at 4; DSMF | at 38).
nVision’s updated pricingchedule listed the rate for non-funded self-invoice
courier transactions as $.025, but listieel price for funded self-invoice courier
transactions, where nVision would hahe benefit of earning daily interest on
funds advanced by Cardinal, as $.20. (FSMat 4; DSMF | at 38). Shaeffer is
unable to explain and cann@call why the prices we entered on the pricing
schedule on February 11th as $.025qfon-funded transactions and $.20 for

funded transactions. (PSMF Il at 4; PSAMF | at 2-3; DSMF | at 38-39).

® Shaeffer is also referred to as Jennifer Shaeffer Whigham in various pleadings
submitted by the parties. Becauthe majority of documesnin the record refer to

her as Jennifer Shaeffer, the Court wafler to her as Shaeffer, instead of

Whigham.

" Cardinal asserts that the $.20 price is an error that defies the logic of pricing at the
float and no-float levels. (DSMF | at 39T he only evidence nVision offers for

this price is Brown’s affidavit statementttthere was no mistake the prices that

were entered by Shaeffer and eventualbpnporated into the LSA and that those

9



Cardinal claims that the parties didt discuss during the LSA negotiations
between Brown and Pimpo a $.20 fee fdf-se/oice courier transactions. (PSMF
Il at 4, DSMF | at 40). nVision asssrtbased on testimony offered by Brown, that
$.20 was the correct figure reached duringatiations, that $.20 is a fee within the
range of those submitted by other bidgdut that Brown cannot recall any
specific conversation where this figuressdiscussed. (PSMF | at 3-4; PSAMF |
at 7-8; DSMF | at 40-41). Browacknowledges that if there had been
conversations with Pimpo about a pricesd20 during the course of negotiations,
“there would have been documents of s@oe.” (DSMF | at 41-42). Documents
evidencing this price were not produced by either party during discbvery.

D. The Loqgistics Services Agreement

On March 3, 2008, the gaes entered into the LSA, which had a retroactive
effective date of February 20, 2008. (PSME&t 8-9; PSOF { 9; DSOF at 7). The
LSA states that “[a]ll prieig and rates for nVision’s saces to [Cardinal] are
identified in Appendix A [(the “Pricing 3wdule”)].” (LSA 8§ 5.1). The Pricing

Schedule reflected a fee of $.025 for rfanded self-invoice a@urier transactions,

prices accurately captured nVision’s intention to charge $.20 per funded self-
invoice courier transaction._()d.

® nVision claims the executed LSA is thecument that reflects their agreement on
a price of $.20 for funded self-invoice courier transactions. (DSMF | at 41-42).
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but listed the price for funded self-invoice courier transactions as $.20. (DSMF | at
38, 43-44; App. A to LSA).

The LSA stated that the annual baseliransaction volume for self-invoice
courier transactions, which were transawes that produced a carrier freight bill,
was 6,816,000. (DSMF | at 17-18, 45-4@)he LSA does not provide for nVision
to charge Cardinal for services associatgtl “flat file data feeds” or “multiple
line item data fields.” _(Idat 50).

Under the LSA, nVision processed pagmis to carriers who transported
goods for Cardinal. (DSOF at 7-8After nVision provided Cardinal with
information regarding amounts owed to canrsifor freight shipping services based
on prior unpaid and new invoices, Cardifalwarded funds to nVision for nVision
to use to pay outstanding invoiced caraerounts. (PSOF § 167; DSOF at 15-16;
LSA § 1.5).

The LSA made nVision’s operatiragcount (the “nVision Operating
Account”) the sole account into wihidunds provided by Cardinal would be
deposited so they would be availabletasion to make payments to carriers
Cardinal owed for shipping services. (PSMF Il at 10; PSOF q 92; DSOF at 44-45;
Def.’s Resp. and Objection to Pl.’s StatemneiMaterial Facts in Opp’n to Def.’s

Early Mot. for Summ. J. (“PSOFIQO”) [74] 28; LSA 88 1.1, 1.5). Section 1.5 of
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the LSA required nVision to “submit a daigpprove to pay’ file to [Cardinal]
identifying transactions due for payment’darriers. (DSMF Il at 12-13; LSA
§ 1.5). Cardinal was required to proviadision with funds sufficient to pay to
carriers listed in the “approve to pay” file. (Id.

The LSA required nVision to issueypaents on carrier invoices the same
day nVision’s bank received funding fmoCardinal, provided that funding was
received by 10:00 a.m. (DSOF at 25A 8§ 1.5). If funding confirmation was
received later than 10:00 a.m., nVision wasigated to make payments on carrier
invoices within 24 hours._(IJ.

E. nVision's payments to carriers for self-invoice courier transactions
and freight bills

In May 2009, nVision began admiresing Cardinal’'s PD Courier self-
invoicing courier system. (PSMF Il at 22As described in the RFP and the LSA,
nVision generated freight bills and inges for deliveries made by Cardinal’s
carriers, using the PDourier system. _(Idat 23-24). Based on these freight bills
and invoices, each Monday, nVisiontified Cardinal, using a “PD Weekly
Report,” how much Cardinal owed to carsdased on carrier invoices and freight
bills. (Id. at 24). To request payment furfds freight bills that were not
generated using the PD Courier systemisiovi sent Cardinal a “Freight Payment

Request.” (DSAMF Il at 4). The PW¥eekly Report and Freight Payment
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Requests were created by nidisand sent to Cardinal to advise it of the funding
amount needed to be deposited intortkiesion Operating Account to enable
nVision to pay freight bills and invoicdsr shipments by Cardinal’s carriers. (Id.
at 4-8; PSMF Il at 23-25).

The PD Weekly Report was sent byisidn to Cardinal by email with “PD
Payment Due Report” in the subject fiel(PSMF Il at 25-26). The PD Weekly
Reports generally were sent each Mgondad included a spreadsheet listing all
carrier invoices that had yet to be partt new invoices creatdxy the PD Courier
system in the past week. (DSAMF Il at 5, 8-9).

Freight Payment Requests sent by mfigo Cardinal contained headings
that stated “Total Amount of US FreigBharges to Pay” owed to Cardinal’'s
carriers and “Total Amount of Requestedposit” from Cardinal to be paid into
the nVision Operating Account to pay thdesght charges. (PSAMF Il at 7-8).
nVision’s Freight Payment Requests listed Cardinal business representative to
whom that request was addressed, litedCardinal business unit that received
the carrier services, and identified thenk and account number of the nVision
Operating Account into which deposits wéodbe made. (DSAMF Il at 6).

Cardinal responded to the PD WeeKRlgport and Freight Payment Requests

by forwarding, by electronic transfer, funds to be deposited into the nVision
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Operating Account at least twice per week. #id4-8, 14-15; PSMF Il at 27, 29).
When Cardinal advanced funds for depotib the nVision Operating Account to
make payments on the freight billscainvoices reflected on the PD Weekly
Report and Freight PaymeRequests, a “Funding Requé&shail” was sent to
nVision by Cardinal to specify how to ply funds to carrier invoices and Freight
Payment Requests. (DSAMFat 11-13; PSMF Il at 27-28). Cardinal’'s Funding
Request Emails specified how much weguested by nVision in the PD Weekly
Report, indicated adjustments made by @eidbased on its internal calculations
and evaluation of errors, and stated thaltadjusted amount that was forwarded to
the nVision Operating Account for nVision tise to make payments to Cardinal’s
carriers pursuant to the PD Weekly Rep&tt$PSMF Il at 27). Cardinal also
attached a Freight Payment Requestagsheet to the Funding Request Emails
that specified which carriers should be pandl in what amount pursuant to freight

bills. (Id. at 26-29; DSAMF Il at 11-13).

? Starting in March 2010, Cardinal provii&unds in response to the PD Weekly
Reports once per week. (PSMF Il at 29).

19 As a result of this process, Cardindlisding did not always match the payment
totals stated in nVision’s PD Weekly Reports. (DSAMF Il at 7; PSMF 1l at 26-
27).
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F. Cardinal’s identification of an issue with the Pricing Schedule

After the LSA was executed, butfbee nVision began providing FPA
services, Cardinal’s lead negotiator, Bonnoticed the price for funded self-
invoice courier and funded self-invoice fate fleet transactions was $.20 and
$.18, respectively. (PSMF Il at 5; DSMat 42, 46-47). Before the LSA was
signed, no one at Cardinal noticed the prices for funded self-invoicing courier
transactions was set at $.20. (DSMF | at 43).

On March 12, 2008, Pimpo sent Broan email (the “March 12th Email”)
noting this pricing dicrepancy in the LSRricing Schedule._(Icat 42; PSMF Il at
5; PSMF | at 8-9). Pimpo’s March 12th Email stated: “I was looking at the rate
schedule and | noticed self-invoicing is $.025 on the final no-float column but it
looks like we dropped a leading zero beesat® 1 day float shows $.20. Sorry we
missed that on the last ratepy.” (PSMF Il at 5; Pl.’s Resps. and Objections to
Def.’s Additional Statement of Materi&lacts (‘DSAMF 1”) [191.1] at 8-10;

PSMF | at 8-9).

On March 13, 2008, Browforwarded Pimpo’s March 12th Email to his
assistant, Shaeffer, stating: “We needliscuss this and provide a corrected
document to them and an amendmergddress funding.” (PSMF Il at 6; DSAMF

| at 10-11; PSMF | at 9).
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On March 14, 2008, afteeceiving Brown’s emailShaeffer amended the
Microsoft Excel spreadshett reflect a price for fundeself-invoice courier and
funded self-invoice private fleet transacts of $.020 and $.018, respectively.
(DSAMF | at 11-12; PSMF | at 9). SHéer saved this document as “Appendix A
— Cardinal Health pricing matrix FINAD3.14.08.xls.” (DSAMF | at 11-12;
PSMF | at 9).

Cardinal claims Pimpo discussed tmatter with Brown on the telephone
after sending the March 12th @ (PSMF Il at 5; PSMF | at 8-9; DSMF | at 42).
Cardinal claims that during this telepharenversation, Brown acknowledged that
the $.20 and $.18 prices were mistakesl, the result of typographical errors, and
the prices should be $.02 and $.018, eesipely, for fundedself-invoice courier
and funded self-invoice private fleet transactions. (PSMF Il at 5; DSMF | at 47).
Cardinal further claims that it took Bromat his word that the prices were
corrected and did not seek a written acknolgament of the mistake. (DSMF | at
47). nVision asserts that Brown did rmatve a conversationitht Pimpo in which
Brown acknowledged that ti#20 and $.18 figures wetgpographical errors.

(Id.). Itis undisputed that after Mzh 12, 2008, and nVision began providing

services, nVision charged Cardinal for fexdself-invoice courier transactions at
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the rate of $.02 and did not claim tkiansaction rate was .$20 until November
2010. (Id.at 47-48).

In December 2008, nVision’s Seniordéi President of Finance, Charlotte
Sanders (“Sanders”), sent an email to Brown with a sphesad that identified “the
Cardinal contract pricing” for self-invoiaaurier transactions as $.02. (DSAMF |
at 13-14). In August 2009, Sanders forded to a prospective client a Pricing
Schedule that she claimed was part of‘flmal Cardinal Health Agreement” that
listed the rate for self-invoice caar transactions as $.02. (k. 16-17). In
August 2009, another nVisi@mployee, Keith Snavely, sent a pricing schedule to
the same prospective client that listed rate nVision would charge for self-
invoice courier transactions as $.02, wigig this rate was identical to what
nVision charged to Cardinal._(ldt 17-18). In July 2010, Sanders also presented a
spreadsheet to Brown that identifie@ tlturrent rate” for self-invoice courier
transactions being charged to Cardinal as $.02. (DSMF | at 49).

G. The dispute over nVision's charging of fees under the LSA

In October 2008, nVision started chargi@grdinal for services associated
with “flat file data feeds” and “nitiple line item data fields.” (Idat 52-54;
DSAMF | at 19-20; PSAMF | at 11-14). n\s claimed that “flat file data feed”

services did not relate to carrier invoia@gghe production of freight bills, but to
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the transmission of data between n¥isand Cardinal in the course of its
providing FPA services. (DSMF | at 52-53). nVision claims it was entitled to
charge for this service irresgtive of the LSA terms._(I. nVision asserted that
“multiple line item data field” services re&d to a requirement to enter data into
multiple data fields in processing transactions. &tb2-54; PSAMF | at 12-13).
These asserted fees were not prodifte under the LSA, and they were
unilaterally added to billing sheets sémCardinal by nVision. (PSAMF | at 13-
14; DSMF | at 54).

In 2009, nVision also began chargi@grdinal for the generation of data
reports, computer services, and the enpéntation of software features that
Cardinal requested from nVision employees. (PSMF | at 15-20, 37-41; PSAMF |
at 8-11).

In September 2009, Cardinal disputed mdfiss billing for fees for “flat file
data feeds,” “multiple line item data fieldsnd the generatioof data reports.
(PSAMF | at 10-11, 13-15, 17; DSMF | %4-55). Pimpo sent Brown an email
stating that these charges were not sepacdts and were not allowed to be billed
pursuant to the LSA. (PSAMF | at 18-19). Cardinal refused to pay billing sheets
issued by nVision which includedcharge for these services. (&1.10-11, 15-19;

PSMF Il at 30-32, 43; PSMF | at 15-17, 30-33, 35-45, 59, 66; DSMF | at 54-55).
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nVision refused to remove these disputbdrges from its bills because it asserted
it was entitled to charge, and Cardinalealyfor these additional services even
though they were not included in the LSAsa&svices for which Cardinal agreed to
pay. (DSAMF Il at 47-48; PSMF |l &1-32, 45; PSMF | at 15-20, 30-33, 35-45,
59, 66; PSAMF | at 15-17).

After September 2009, when Cardicaksed paying nVision’s billing
statements that included the disputedises; nVision and Cardinal negotiated for
more than a year to resolve this billidgpute and to possibly extend the LSA.
(PSMF Il at 45-47; PSMF | at 66; DSMF | at 55). During negotiations, nVision
continued to bill Cardinal at the raté$.02 per funded self-invoice courier
transaction, which totaled 7.78 millioratrsactions in an amount of $155,596.
(DSMF | at 47-48)*

H. nVision’s issuance of corrected bhills

On August 2, 2010, Brown stated in an email to Sanders that he felt that
nVision had “reached a point of possiblyt @acepting what [Cardinal] want[s] to
offer which means we simply tell them \&ee going to stop processing and we are

going to turn it over to our attorneysdollect our money[.]” (PSAMF Il at 23).

" nVision claims charges at the rate$od2 per self-invoice courier transaction

were erroneous and occurred whendgas relied, when preparing billing

statements, upon the spreadsheet prepared by Shaeffer on March 14, 2008, instead
of the original Pricing Schedule from th8A. (DSAMF | at5-7, 15-16).
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Brown stated that nVision took the positim the billing dispute that Cardinal
owes nVision for development costs andtithe bills for the PD Courier self-
invoice courier system “is about 6 times wafision] has billed [Cardinal].” (Id.
at 23-24).

One month later, in Seganber 2010, nVision claims that it realized that it
had been billing Cardinal at the wrong rateen Sanders compared billing sheets
that nVision had previously issued to Cardinal to the Pricing Schedule from the
LSA. (DSAMF | at 6-7). Upon learningf this alleged billing error, Sanders
claims she informed Brown, in person. (d.7). Beyond Sanders’ testimony at
her deposition, there is no documentary or other evidence that confirms that
Sanders discovered this error in September 2010, or that she notified Brown. (Id.
at 6-7). Although nVision claims thatnbticed this significant billing error in
September 2010, it did not notify Carditiaen or during October 2010. ()d.

On October 27, 2010, Brown sent a list of items to Cardinal that he wanted
Cardinal to address to settle the issue st gae invoices owed to nVision, and the
bills that were disputed. (PSAMF |125-26). Cardinal did not address Brown'’s
extensive list of items, forwarding instead agenda for discussion and requesting

to schedule a meeting betan the parties._(Iéut 26).
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On November 3, 2010, after negotiati@asesolve the billing dispute failed,
nVision sent Cardinal “corrected bills”fthe prior sixteen (16) months. (lak
19-23, 32-33; PSMF Il at 32; DSMF | at 56). In these “corrected bills,” nVision
asserted that: (1) a billable transantunder the self-invoice courier process
included every order from Cardinal’'s custens processed by nVision, instead of
each stop by a carrier based on an is$teeght bill; and, (2) the fee for every
transaction was $.20, not the $.02 thatsidh had been charging. (PSMF Il at 32;
DSAMF | at 18-19; PSMF | at 18-195-37; DSMF | at 56-57). This
“recalculation” by nVision resulted in ancrease in nVision’s billing for self-
invoice courier transactions over the prior sixteen (16) months from $155,596 to
more than $11.5 million dollars—seventy-three fold increase.(DSMF | at 56).
These new bills asserted, for the first tim¥jsion’s claim that transactions were
based on orders and not stops. Previously, nVision had always billed per stop.

l. The parties’ neqgotiations t@solve the billing dispute

On November 12, 2010, representatives from nVision and Cardinal met
again to try to resolve the billing disputPSMF | at 49-50; PSAMF | at 27). In

these discussions, nVision sought a nemryear service agreement. (PSAMF | at

2 Under nVision’s “corrected” formula, rision claims that Cardinal presently

owes $23,435,802.74 for services rendered as of March 10, 2011. (PSMF Il at 40).
Cardinal disputes this amount and asserts that it includes charges in excess of
$19.5 million that are not permitted under the LSA. &ih2).
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19-23; DSMF | at 57-58; PSOF 11 134-1338; PSOFIO 1 84). At the November
12, 2010, meeting, Cardinal acknoddred that nVision was entitled to
compensation for its services, but inforrmdsion that it should consider all bills
disputed as to the amounts nVision invoiced because Cardinal disputed items on
every invoice that nVision submittedPSMF Il at 48; PSMF | at 49-50, 67;
PSAMF | at 27-28). The parties agreed to conduct additional settlement
discussions in January 2011. (PSMF | at 53; PSAMF | at 28).

From January 24, to January 26, 2ahg, parties held additional meetings
(the “January Meetings”) to resolve thervice fee dispute. (DSAMF | at 29-31;
PSAMF | at 28-29; PSOF | 136, 140-144, 14a80F at 42-43; Pl.’s Resps. and
Objections to Def.’s Additional StatemesftMaterial Facts (“DASOF”) [78.1] at
2-3; PSOFIO 1 147). At the January Megs, Cardinal informed nVision that it
would not agree to a contract with a tdonger than two (2) years. (PSMF Il at
50, 53-54; PSMF | at 53-54, 57-58; PSAMF | at 28-29). nVision’s representatives
told Cardinal that after consulting with Brown on the results of the January
Meetings, it would advise Cardinal on Jaryudl, or February 1, 2011, whether

nVision would enter into a two-year contract. (PSMF Il at 52-55).
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On January 26, 2011, Brown decidedtspend all FPA services, to seize
all advance funds in the nVision Opting Account that had been deposited by
Cardinal, and to initiate thigigation against Cardinal._(lcht 57-58).

J. nVision’s accrual of excess funds in the nVision Operating Account in
anticipation of the January Meetings

After PD Courier begaoperating in May 2009, nVision initially paid a
number of Cardinal’s carriers’ invoicé®m the nVision Operating Account
before Cardinal advanced funds pursuant to nVision’s requests for funding in the
PD Weekly Reports and FréigPayment Requests. (kk 29). In September
2009, Cardinal began advancing excess funds into the nVision Operating Account
in anticipation of the upcoming PD WeelReport to ensure that nVision always
had sufficient funds on hand to pay Cardmahrriers without delay when carrier
delivery invoices and freight bills were received. @t21-22)** Cardinal
advanced funds only for nVision to usepay Cardinal’s freight carriers. ()d.
Cardinal would not have advanced funds to nVision if it knew that “nVision did
not intend to make carrier payments as represented in the funding requests.”

(DSAMF Il at 9).

3 This overfunding practice had the residoahefit of allowing nVision to benefit
from a larger account balance which it could earn daily interest.
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In August 2010, as the billing gliste escalated, nVision considered
terminating services to Cardinal andzsgg any excess Cardinal funds in the
nVision Operating Account to satisfy what it asserted were fees owed to it by
Cardinal. (PSMF Il at 34). On AugustZ)10, Brown sent an email to nVision’s
Senior Vice President of Finance, Sanders, which stated:
| feel we have reached a pooftpossibly not accepting what
[Cardinal] want[s] to offer whic means we simply tell them we
are going to stop processing andave going to turn it over to
our attorneys to collect our moyfe. . . When we do this they
will no longer fund us and we ne&alknow the impact of that?
Yes we know we will file suitad immediately hold all funds up
to what they owe us?

(Id.; DSAMF Il at 23-24).

In November 2010, Cardinal realizedtlit had advanced excess funds into
the nVision Operating Account in an amount that totaled approximately $14
million, which was sufficient to pay carrief@r four to five weeks of services.
(DSAMF Il at 17-18; PSMF Il at 34).

In December 2010, Cardinal notified n\as that it possessed “significantly
more cash on account than . . . requireflital the carriers” and requested that
nVision apply the excess funds to invoitesore requesting additional funding for

the nVision Operating Account, stating further that nVision should have funds

sufficient only for “2-4 days of float foall business with the exception of PD
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[Courier] which should bepproximately a week.” (DSAMF Il at 19-20; PSMF Il
at 34, 39).

By the end of December 2010, thecegs funds in the nVision Operating
Account had been reduced to an amouat tras sufficient to pay carriers for one
to two weeks of services. (PSMF Il at 3%).

On January 3, 2011, Cardinal’s repentative, Michael Berg, emailed
nVision executives Brown, Sande Moe Galante (“Galante®},and Robert Lloyd
(“Lloyd”) *° and stated: “As we look at cash magement practices it doesn’t make
sense to have more than a week ofdiag by business unit especially given the
[LSA].” (DSAMF Il at 20-21).

During January 2011, mindful that Brown'’s plan to cease services
envisioned in his August 2010 email ton8ars also involved seizing the excess
advance funds from Cardinal ander to apply them to the disputed bills, nVision

employees, particularly Sanders, soughihcrease the amount in the nVision

14 Between November 201®@ January 26, 2011, nVision's average weekly
funding requests in the PD Weekly Reports for PD Couriee @pproximately $4
million. (PSMF Il at 69).

1> Galante is nVision’s Vice Presideoft Global Facilities. (PSMF Il at 36).

'® Lloyd is nVision’s Senior Vice Presideof Operations. (DSAMF Il at 51).

25



Operating Account. (PSMF Il at 36-39).This was contrary to Cardinal’s
direction that nVision maintain onlyrainimum amount of excess advance funds
in the nVision Operating Account for tipeirpose of paying Cardinal’s carriers.
(DSAMF 1l at 17-21; PSMF Il at 34, 39).

In early January 2011, Sanders, thespa at nVision in charge of making
payments to Cardinal’s carriers,gas updating Brown regarding how much
excess advance funding was in the n\As@perating Account. (DSAMF Il at 32-
33; PSMF Il at 35). To protect the excéssds in the nVision Operating Account,
Sanders proposed making payments tal{dat’'s carriers during January 2011 that
were less than the amounts requestdaderPD Weekly Reports. (DSAMF Il at
32-33; PSMF Il at 35-36). Brown appex¥ Sanders’ proposal, allowing nVision
to enlarge the excess funds in the ndisDperating Account. (DSAMF 1l at 32-
33; PSMF Il at 35-36). nVision alsodpn delaying payments to Cardinal’s
carriers, which also resulted in excessds accumulating in the nVision Operating
Account. (PSMF Il at 37).

On January 6, 2011, while nVisioncheore than $12.5 million of Cardinal

funds on hand in the nVision Operatingddunt, Sanders proposed to Brown that

" Between Septembé&0, 2010, and January 26, 204$,nVision was deciding to
terminate FPA services and commenceditiign, nVision had regular contacts
with its counsel. (DSAMF Il at 56-57; PSMF Il at 59-61).
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nVision pay only $1.9 million in Cardinal ogr payments that week. (DSAMF Il
at 33-34). On January 10, 2011, whileisigh had more than $9.3 million on hand
in the nVision Operating Account, Sandpreposed that no payments be made to
carriers. (Idat 34-35). On January 12, 2011, while nVision had more than $11
million on hand in the nVision Operating Account, Sanders proposed making
payments to carriers of only $772,000 tc@m there was an end of week balance
in the nVision Operating Account of $15.9 million. (&t.35-36).

These accounting actions by nVision resulted in a significant increase in the
amount of excess advanced funds inrtkesion Operating Account prior to the
January Meetings. (PSMF Il at 35-36).

K. nVision’s conduct and statements to Cardinal leading up to the
January Meetings and nVigi's termination of services

On January 8, 2011, Galante, nVis®Vice President of Global Facilities,
proposed that nVision cease providing aeyvices to Cardinal and to apply the
excess advanced funds in the nVision @tieg Account to what nVision asserted
were the “corrected” unpaid bills. (ldt 36; DSAMF Il at 25-26). On January 9,
2011, Galante also proposed to Sandersi\iaion use inclement weather as an
excuse for delaying payments to Cardinal’s carriers. (DSAMF Il at 28-29).

On January 10, 2011, Cardinal congatan nVision employee, Jackie

Moulder (“Moulder”), and dsed nVision to explain why payments to its carriers
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were nearly forty (40) days late. (lak 27). Moulder set up a conference call to
discuss why payments to Cardirsatarriers wereelayed. (Idat 27-28). When
Brown learned that Moulder had setthp conference call, Brown removed her
from any participation in sponding to the Cardinal Bged payment inquiry, and
Brown, with Sanders, developed nMis’s response to Cardinal. (JARSMF Il at
37). Brown and Sanders together considered whether nVision could “come up
with a good reason for payments being[léit(DSAMF Il at 27-28; PSMF Il at
37). They agreed to useciament weather as the excisedelayed payments to
carriers, and this excuse was commumdab Cardinal. (DSAMF Il at 27-28;
PSMF Il at 37).

On January 13, 2011, Brown realized timalight of increasing tension with
Cardinal, nVision’s “decision to stop ey#hing [would] have to be made.”
(DSAMF Il at 26-27; PSMF Il at 36). Thaame day, Browand Sanders decided
to stop sending payments to Cardinabsriers—even though there were excess
funds in the nVision Operating Account—until additional funding from Cardinal
was deposited in response to FreightrRant Requests. (DSAMF Il at 29-30;
PSMF Il at 37). They decided to blamesk delays in payments to carriers on

inclement weather._(Il. Sanders emailed Browmd et him know that she told
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Cardinal that inclement weather was the reason for late payments. (DSAMF Il at
29-30; PSMF I at 37-38).

On January 13, 2011, Galante told Brotlat nVision should avoid doing
anything in the course of negotiations with Cardinal over the billing dispute that
might result in Cardinal electing to ceadepositing additional funds into the
nVision Operating Account to pay carser(DSAMF Il at 36-37; PSMF Il at 36-
37).

Also on January 13, 2011, Sanders infed Brown of her plan to induce
Cardinal to transmit additional excess attv@funds into the nVision Operating
Account by under-representing the amount of funds nVision had on hand to pay
Cardinal’s carriers and to misrepresenewliunds to pay carriers would run out.
(DSAMF Il at 30-31; PSMF Il at 38, 71). Pursuant to the plan, Sanders

misrepresented to Cardinal that nVision was in danger of running out of money to
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pay Cardinal’s carriers. (DSAMF Il at &&; PSMF Il at 38). Sanders reported to
Brown that she had made thigpresentation to Cardinal, ()d?®

L. Cardinal’'s advancement of funds under the LSA during the January
Meetings and nVision’s termination of services

nVision continued to pay Cardinaksirriers during the January Meetings
with funds that Cardinal deposited into the nVision Operating Account, but also
undertook to increase the excess ingdbeount. (PSMF | at 66; PSOF |1 22, 27,
107, 117; PSOFIO 1 51).

On January 19, 2011, nVision regted Cardinal to deposit $273,511.73
into the nVision Operating Account toyp&ardinal’s carriers. (DSAMF Il at 41-

42; PSMF Il at 72).

¥ The Court finds that theecord supports that nVision sought to misrepresent the
amount of funds in the nVision Opéray Account and keep Cardinal from

learning how much in excess advance fumdision held. Theslearest example of
this is an email from Sanders to Brovagarding her attempts to deny Cardinal
information about the accountlaace in which she stated:

Fyi ... [Cardinal is] keeping a wkly tab on the PD balance. |
guess Chris [Hawke, a Cardinapresentative,] is having
someone pull the payments madeh week so they are keeping
a running balance. Petf@guyen, another Cardinal
representative,] mentioned it aal$o started asking me how we
had paid so much this week as the balance should have been
higher. | talked him in circles, until | finally got the response of
“ohhhh, ok” and he left it alone.

(DSAMF Il at 32; PSMF Il at 38, 71-72).
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On January 20, 2011, it requested Cardinal to deposit an additional
$234,761.73 and on January 21, 2011,quested an additional $2,146,288.26 be
deposited. (1d.

On January 24, 2011, Cardinal, ispense to nVision’s funding requests,
advanced $727,798.81 into the nVision Operating Account for nVision to make
payments to its carriers. (PSMF Il at 72-73).

Also on January 24, 2011, nVisiomrfearded a payment due report to
Cardinal indicating the amounts owedQardinal’s carriers and requesting
Cardinal deposit $2,831,295.00 in theisign Operating Account to pay the
outstanding invoices. (DSAMF Il at 41-42; PSOF Y 167). The next day, on
January 25, 2011, nVision made a et deposit request in the amount of
$773,041.36 (“January 25th Payment Dup®®). (DSAMF Il at 41-42; PSMF
Il at 73-74; PSOF 1 159-160, 167; DASOF at 5-6).

On January 25, 2011, Cardinal, ingesse to nVision’s funding requests of
January 19th through 24th, advance®$8,181.74 into the nVision Operating
Account for nVision to make paymeritsits carriers. (PSMF Il at 73).

Although nVision received $5,975,980.66its Operating Account for the
purposes of paying Cardinal’s carrierdgvibeen January 24#@nd January 25th,

nVision only paid out $3,444,568 dog the same time period. (ldt 72-75).
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On January 26, 2011, in responsé¢his January 25th Payment Due Report,
Cardinal deposited an additional $772,869r28 the nVision Operating Account
to pay Cardinal’s carriers for transportation services.; R8OF 11 161, 167;
DASOF at 3-6; Aff. of Charlotte A. Sanders 1 21-22).

Late in the day on January Z8)11, after the $772,869.23 was deposited
into the nVision Operating Account, aafter business hours, nVision suspended
its services to Cardinal pursuant to Section 5.1 of the LSA, including by denying
Cardinal access to nVision’s softwareddry terminating Cardinal’s access to its
own transactional data, based on Cardsalleged non-payment of service fees
for a period in excess of sixty (60) days. (DSAMF Il at 38-39; DSAMF | at 29-31,
DSMF | at 58-59; PSOF {1 152, 172; DSOF at 42-43; DASOF at 10-11; PSOFIO
1 52). When nVision suspended its services on January 26, 2011, nVision held
$18,531,290.95 in undisbursedrrier funds in its Operating Account. (DSAMF I
at 39-41; DSAMF | at 31-32; DSMF | &9; DSOF at 43-44). These funds had
been advanced by Cardinal to pay casriersatisfy Cardinal’s obligations on

outstanding invoices._(Id.

¥ The deposit of $772,869.23 was iriiéid on January 25, 2011, but was not
finalized until January 27, 2011. (PSMF Il at 74-75).
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On January 27, 2011, the day aftensidvh ceased providing services to
Cardinal, nVision filed this action in é¥ulton County Superior Court. (PSMF Il
at 62; PSMF | at 67; PSAMF | at 30; DSOF at 43).

M. Cardinal’'s post-termination actions

On January 28, 2011, the day after isvgaied, Cardinal sent to nVision,
pursuant to Section 8.2 of the LSA, its wetof a material brea of the LSA.
(DSAMF | at 38-39; PSOF  179; DSOF at 54). Cardinal demanded access to its
transactional data and confidentidiormation held by niéion, which was
necessary to determine how much it oweadh of its carriers. (PSMF Il at 65-66;
DSAMF | at 36-39; PSOF {1 182-183; DSOF at 55-56; DASOF & 1Churdinal
also demanded that nVision return aldis that had been advanced to it for
payment to Cardinal’s carriers. (DSAMF 138-40). nVision refused to return the

advanced payment amounts.

20 After January 26, 2011, nVision never restored Cardinal’s access to nVision’s
systems. (DSAMF | at 40). In Febry&011, nVision provided to Cardinal,
Cardinal’s transactional data in pap@d electronic format, separated out from
nVision’s proprietary software or formats. (kt.30; PSMF Il at 64-65; PSMF | at
67-69; PSOF 11 181-182; PSOFIO {Y 107-1@ardinal asserts that nVision’s
election to provide Cardinal’'s data irethaper and electronic format violated
nVision’s “obligation under Section 2 tie LSA to ‘provide [Cardinal Health]
access to all [Cardinal Health] datan¥ision’s systems for a period of no less
than ninety (90) days from the terminat@mnexpiration date of this Agreement.”
(PSMF Il at 64-65; PSMF | at 67-69; PSOF { 182). The Court has previously
ruled that nVision’s failure to comply witBection 2 after termination constituted a
breach of the LSA. (Order of Jan. 10, 2012, at 43-44).
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Cardinal thereafter determined, based oneit®rds, what it owed its carriers
and paid those amounts from its own fanelven though nVision possessed funds
that Cardinal previously had provided for these same paymentsat 88-35;
DSAMF Il at 39-41; PSMF Il at 65-66; PSOF |y 177, 183).

After nVision ceased providing servicesCardinal, Cardinal performed its
own FPA services using its own softwamed a FPA software program it acquired
by merger with another company in Ju1®. (PSMF Il at 66-67; DSMF | at 61-

64) .21

I The Court notes that nVision clairttgat Cardinal possessed and wrongfully
used nVision’s proprietary inforntian and had access to changes and
enhancements to nVision’'s softwam@Vision has not presented any factual
information to dispute Cardinal’'s assen that, after January 26, 2011, Cardinal
did not use any of nVision’s softwapeograms and that ¢hcomputer systems
used by Cardinal were not derived frombased on any of nVision’s information.
(PSMF | at 71-79; PSAMF | at 33-37; DSMF | at 61-70). nVision has not
identified with any degree of particularityhat nVision trade secrets or other
proprietary information Cardinal had accéssmuch less relied upon or used, in
its FPA processing after nVision suspemdervices. (PSMF | at 71-79; PSAMF |
at 33-35; DSMF | at 61-72). nVisianDirector of Technology is unable to
identify any Cardinal misappropriation of iibn’s trade secrets or proprietary
information after the termination of seres. (DSMF | at 66-67). The Court finds
that nVision has not properly disputed tRatrdinal did not use nVision’s software
or proprietary information after January, 2011, and any objection to this fact is
overruled. NDGa., LR 56.1. This ataiby nVision of misuse of its alleged
proprietary information angrocesses appears to hdéeen unfounded and untrue.
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N. Procedural background

On January 10, 2012, the Court issitedDrder (the “January 10th Order”)
on the parties’ first set of substamimotions, which included nVision’s Motion
for Judgment on the Pleadings [18]rdlaal’'s Motion for Partial Summary
Judgment [42], nVision’s Motion for Parti@ummary Judgment [49], Cardinal’s
Rule 56(d) Motion to Dengr Defer Ruling on Platiff's Motion for Partial
Summary Judgment Pending Further Diseg\65], and Cardinal’s Motion for
Leave to File Declaratioof Michael Berg Adding te Omitted Exhibits [81].
(Order of Jan. 10, 2012, at 1, 7).

In its January 10th Order, the Court: (1) denied nVision’s Motion for
Judgment on the Pleadings [18] on Caatisiclaims for breach of contract,
conversion, fraud, constriige trust, bailment, unjust enrichment, equitable
reformation, punitive dangges, and litigation expens€) granted, in part,
Cardinal’s Motion for Partial Summary Judgment [#23) deferred awarding
damages for Cardinal based on the breadwonfract by nVision pending a factual
determination of damages at trial) @enied nVision’s Motion for Partial

Summary Judgment [49] on Cardinal’'aichs for fraud, constructive trust,

22 gpecifically, summary judgment was grahte Cardinal’s breach of contract
claim, on nVision’s claim for lost profit@and on nVision’s claim for any expenses
that were billed to Cardinal more tha80 days after the expense was incurred.
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conversion, and equitable estoppel; (5npded nVision to renew its motion for
summary judgment on the fraud and estoppel claims by filing a motion for
summary judgment on or before Febru@r2012; (6) granted Cardinal’s Rule
56(d) Motion to Deny or Defer Ruling d?laintiff's Motion for Partial Summary
Judgment [65] on its fraud and estoppelrmksiand, (7) granted Cardinal’s Motion
for Leave to File Declaration of MicheBerg Adding the Omitteéxhibits [81].

The January 10th Order did not decille parties’ Motions for Partial
Summary Judgment [143, 14&hd Cardinal’s Motion for Relief under Rule 56(h)
[192] that are presently before the Cou@in February 6, 2012, nVision filed its
Renewed Motion for Summary JudgmentCardinal’s Counterclaims of Fraud
and Estoppel [206]. The Court now turnghe parties’ second set of substantive
and procedural motions.

1.  DISCUSSION

A. Cardinal’s Motion for Relieunder Rule 56(h) [192]

On December 6, 2011, in documeptsvided to Cardinal by nVision,
Cardinal discovered emagent from Brown to Pimpand from Brown to Brown’s
assistant, Shaeffer, after Pimpo raigeéstions in March 2008 about the pricing
for funded self-invoice courier transamts and whether the Pricing Schedule

could be amended to reflexthree-day float rate. In these emails, Brown told
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Pimpo that he would consider amemglthe Pricing Schedule, and Brown then
forwarded Pimpo’s email about the pnig for funded self-invoice courier
transactions to Shaeffer, stating: “We need to discuss this and provide a corrected
document to them and an amerahto address the funding.”

Around December 6, 2011, Cardinal also learned from documents provided
by nVision that Shaeffer modified therspdsheet containing the Pricing Schedule
after receiving Brown’s eail and saved it with thitle “Appendix A — Cardinal
Health pricing matrix FINAL 03.14.08.xIs.Cardinal also discovered documents
that confirmed nVision priced its fundedlf-courier transaction fees for Cardinal
at the rate of $.02 tbugh September 2010 and that nVision represented to
potential clients that it charged Cardinab#e of $.02 for funded self-invoice
courier transactions.

On December 7, 2011, Cardinatsunsel provided these emails and
documents to nVision’s counsel, and resfad that nVision reassess its position
with regard to Cardinal’s mutual miseknd equitable refmation claims.

On December 8, 2011, nVision filadsecond affidavit from Brown (the
“Second Brown Affidavit”) in support afiVision’s Second Motion for Partial
Summary Judgment [148] that: (i) attemtexplain the context of the emails

provided by Cardinal’s counsel to nVision’s counsel; (ii) denies Pimpo’s statement
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that he had a conversation with Bromnwhich Brown admitted the price for
funded self-invoice courier transactions should have been $.02; and, (iii) asserts
that there was no error in the $.20 feeftonded self-invoice courier transactions
on the Pricing Schedufé.

On December 27, 2011, after the partied filed and fully briefed their two
motions for partial summary judgment [143, 148], Cardinal filed its Motion for
Relief Under Rule 56(h) dhe Federal Rules of Civitrocedure [192] seeking an
order: (1) striking the affidavits of Lugn Brown [165, 184] that were filed in
support of nVision’s Second Motionrféartial Summary Judgment; and, (2)
requiring nVision to pay Cardinal’s reast@costs and attorney’s fees incurred in
litigating its claim for equitable reformath and defense of mutual mistake.

Rule 56 of the Federal Rules of @iProcedure, which governs motions for
summary judgment, states that “[a]n affrdar declaration used to support or
oppose a motion must be maate personal knowledge, set out facts that would be
admissible in evidence, and show that #ffiant or declarans competent to
testify on the matters stated.” Fed. Rv.(R. 56(c)(4). “Affidavits must also

contain supporting facts demonstrating a basis for the affiant’'s claim that his

23 On December 13, 2011, nVision filed arthaffidavit from Brown (the “Third
Brown Affidavit”) that was substantiallthe same as the Second Brown Affidavit,
but with insubstantial edits to two paragraphs.
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statements are the product of his personal knowledge.” Williams v. Great-West

Healthcare Civil Action No. 1:05-CV-2675-RWS-GGB, 2007 WL 4564176, at *5
(N.D. Ga. Jun. 8, 2007).

In Van T. Junkins & AssociateBic. v. U.S. Industries, Incthe Eleventh

Circuit discussed the sham affidavit raled held that a district court on a motion
for summary judgment may properly disregard an affidavit which is a sham. 736
F.2d 656, 657 (11th Cir. 1984YWhen a party has given clear answers to
unambiguous questions which negatedkistence of any genuine issue of

material fact, that party cannot thereafteyate such an issue with an affidavit that
merely contradicts, withowxplanation, previously given clear testimony.” Id.

The Eleventh Circuit found thatetplaintiff's affidavit in_Junkinsvas a sham
because it conflicted directly with the arew plaintiff gave in a prior deposition.

Id. at 659. The Junkinsourt held that the sham aféivit submitted by the plaintiff

did not create a genuine issue of matdaat which required resolution by a jury.
Id.
To strike an affidavit as a shamgcourt must find “some inherent

inconsistency between afffidavit and a depositiobefore disregarding the

affidavit.” Rollins v. TechSouth, Inc833 F.2d 1525, 1530 (11th Cir. 1987).

“Thus, a party cannot creadegenuine issue of fact sufficient to survive summary
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judgment simply by filing an affidavit ecradicting earlier deposition testimony.”

Johnson v. Louisville Ladde€ivil Action No. 07-764-KD-M, 2008 WL 5122261,

at*5 (S.D. Ala. Nov. 14, 2008) (citing Tippens v. Celotex Ca805 F.2d 949,

954-55 (11th Cir. 1986)). “Such affidavitsay be considered when the affidavit
contains a satisfactory explanation of toatradictions betweethe affidavit and
the affiant’s earlier deposition testimory,when newly discovered evidence
furnishes a good faith basis for angamsistency between the two.” [giting

Clay v. Equifax, InG.762 F.2d 952 (11t@ir. 1985)).

Furthermore, “an affidamay only be disregardexs a sham ‘when a party
has given clear answers to unambiguoustioies which negate the existence of

any genuine issue of material fAttBryant v. U.S. Steel Corp428 F. App’x 895,

896-97 (11th Cir. 2011); see alBodriguez v. Jones Boat Yard, In435 F. App’x

885, 887 (11th Cir. 2011) (quoting TippeBO5 F.2d at 954) (“[A]n affidavit may
be stricken as a sham when a padg given clear answers to unambiguous
guestions which negate the existence ofgemnuine issue of material fact . . . [and
that party attempts] thereaftgo] create such an issuattvan affidavit that merely
contradicts, without explanation, previously given clear testimony.”) (internal
guotation omitted). “[A] ourt must be careful to distinguish ‘between

discrepancies which create transpareatrshand discrepancies which create an
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issue of credibility or go to the weight tife evidence.””_Faulk v. Volunteers of

Am., 44 F. App’'x 316, 318 (11th Cir. 2011).

[E]very discrepancy contained am affidavit does not justify a
district court’s refusal to give credce to such evidence. In light
of the jury’s role in resolvinguestions of credibility, a district
court should not reject the contarftan affidavit even if it is at
odds with statements made in an early deposition.

Tippens 805 F.2d at 954.
Rule 56(h) of the Federal Rules®@ivil Procedure also states that:

If satisfied that an affidavit ateclaration under this rule is
submitted in bad faith or solefgr delay, the court—after notice
and a reasonable time to respond—may order the submitting
party to pay the other partyelieasonable expenses, including
attorney'’s fees, it incurred agesult. An offending party or
attorney may also be held in contempt or subjected to other
appropriate sanctions.

Fed. R. Civ. P. 56(h). Rai56(h) generally permit party to seek sanctions
against an offending party or attornaryd reimbursement for its reasonable
expenses, to include attorneyees, when an affidavit has been submitted in bad
faith or solely for delay, as well as wheroving to strike a sham affidavit. See

Fed. R. Civ. P. 56(h}Jnited States v. Ngquye®55 F. Supp. 2d 1203, 1208-09

(S.D. Ala. 2009); see alddodica v. United State$18 F.2d 374, 377 n.2 (5th Cir.

1975); Barber v. Hallmark Cards, In&o. 93-4087-SAC, 1994 WL 568872, at *5-

*6 (D. Kan. Sept. 14, 1994); Acrotube, Inc. v. J.K. Fin. Grp.,, 1683 F. Supp.
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470, 478 (N.D. Ga. 1987). Where a court fiadsarty acted in bad faith or solely
for the purposes of delay in submittingafidavit on summary judgment, it may
exercise its discretion to award attornggss or a sanction that includes striking
an affidavit or holding a party in contempt. Jasl. R. Civ. P11, 56(h); Cobell

v. Norton 214 F.R.D. 13, 21-22 (D.D.C. 2003).

Here, the Court finds that BrownSecond and Third Affidavits are not
required to be stricken pursuant to Rulérfj@®r the sham affidavit rule. Brown’s
testimony at his depositihand in his Second and Third Brown Affidavits, while
it may not be found credible, and whilkeesningly in conflict with the record
evidence, are facially coistent with each other and seek to explain newly-

discovered evidence. See, eXippens 805 F.2d at 954; Johnsda?008 WL

5122261, at *5.

24 At Brown'’s prior deposition, he testifieegarding Cardinal’s claim that there
was a mutual mistake on the PnigiSchedule and stated:

Q: That's a typographical error, isn't it sir?
A: No, sir, it's not.

Q: Are you saying under oath that this is not a decimal point error
like the other four or five that we looked at today?

A: | am saying that this is whéte parties agreed to, and it is not
a typographical error.
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There is also no clear evidanof bad faith or that édmost recent affidavits
have been submitted soldty delay by nVision. FedR. Civ. P. 56(h). The
affidavits reflect the opinions of Brown and provide context to the newly-
discovered nVision emails that Cardibalieves support its mutual mistake
theory. These affidavits are not “flady odds with facts indisputably within
[Brown’s] knowledge” and nVisn has not failed “to satisfy the standard of
candor applicable to parties appearing beethis Court” such that sanctions are

appropriate._SeAcrotube, Inc.653 F. Supp. at 478; see alM@rshay v.

Guinness PLC750 F. Supp. 628, 639-40 (S.D.N.Y. 1990).

As nVision’s CEO and lead negotiatortbe LSA, what Brown perceived as
the correct price for funded self-courier transactions and his perceptions regarding
how he later communicated with persons at tbpic are relevant to the claims at
Issue in this litigation. His affidavits wefiled in support of these issues, support
nVision’s contention that there was notomai mistake in the formation of the
LSA, and rebut the mannerwhich Cardinal constrigethe email communications
involving Brown by providing context tthat correspondence. While the Court
finds that the timing and content of these affidavits raises serious issues regarding
the credibility and veracity of Brown'’s reldections and testimony, particularly in

light of the record evidenoghen taken as a whole, t®urt does not find there is
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currently enough information aitable to conclude thatehaffidavits were filed in
bad faith, solely for the purposes of delaythat the affidavits are contradictory to
Brown’s prior deposition testimony such thlaey are a shaneyven if they are
troubling. Cardinal’s Motion for Relief kler Rule 56(h) of the Federal Rules of
Civil Procedure is required to be denied.

B. Motions for Partial Summary Judgment

1. Summary judgment standard

A court “shall grant summary judgmentife movant shows that there is no
genuine dispute as to any material fad #re movant is entitled to judgment as a
matter of law.” Fed. R. CiWR. 56(a). Parties “assertititat a fact cannot be or is
genuinely disputed must support that asserby . . . citing to particular parts of
materials in the record, including depgms, documents, electronically stored
information, affidavits or declarationstipulations (including those made for
purposes of the motion only), admissipméerrogatory answers, or other
materials.” Fed. RCiv. P. 56(c)(1).

The party seeking summary judgmenaitsethe burden of demonstrating the

absence of a genuine dispute as toraayerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c®rthe moving party has met this

burden, the non-movant must demonsttagd summary judgment is inappropriate
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by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. Cq.193 F.3d 1274, 1282 (11th Ci999). Non-moving parties
“need not present evidencearform necessary for adssion at trial; however,
[they] may not merely resin [their] pleadings.”_Id.

The Court must view all evidence irethght most favorable to the party
opposing the motion and must draw all nefeces in favor of the non-movant, but

only “to the extent supportable by trexord.” Garczynski v. Bradsha®73 F.3d

1158, 1165 (11th Cir. 2009) (quoting Scott v. Harss0 U.S. 372, 381 n.8

(2007)). “[C]redibility deerminations, the weighing @vidence, and the drawing
of inferences from the facts are thum€tion of the jury . ...” Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz®§3 F.3d at 1246. But, “[w]here

the record taken as a whole could not leadtional trier of fact to find for the
non-moving party,” summary judgment for thiving party is proper. Matsushita

Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

2.  Cardinal’'s (Second) Motion for Partial Summary
Judgment [143]

In its second partial summary judgmemotion, Cardinal seeks summary
judgment: (1) on nVision’s claim foeé amounts based on “transactions” for

Cardinal’'s PD Courier unit at the LSA’s “ardlevel” rather than the “stop level”
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or freight bill level; (2) on nVision’s clan for fee amounts based on “flat file data
feeds” and “multiple line iterdata fields” because they are not provided for in the
LSA and Cardinal did not expresslyiorpliedly agree to pay them; (3) on
Cardinal’s claim for equitable reformatiofthe LSA’s Pricing Schedule to reform
the schedule to reflect the partiegu# intent” to fund self-invoice courier
transactions at $.02 rather than $.20adternatively, summary judgment that
Cardinal’'s mutual mistakéefense precludes nVision from recovering on its claims
for fees calculated at the $.20 per fundell-invoice courier tinsaction rate; and,
(4) on nVision’s claim that Cardinal impperly used nVision’s trade secrets.

a. Summary judgment that the number of self-invoice

courier transactions must be calculated at the stop level,
not the order level

The parties do not dispute that under the PD Courier system, individual
orders from Cardinal’'s customers wgmuped and assigned for shipment together
for a specific delivery stop, thus minimmg the number of deliveries carriers
charged to Cardinal. That is, if a auster had multiple orders to be delivered,
those orders would be aggregated pioted up by a carrier for delivery to a
Cardinal customer. nVision was responsiblethis consolidation or order process
for minimizing deliveries and thus redagicharges by carriers. After a shipper

picked up and delivered these consolidaistkrs, the carrisrgenerated freight
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bills and invoices for the deleries made by the carrieraVision notified Cardinal
how much was owed to its carriers tbe deliveries made as reflected on the
delivery freight bills and invoices carrgepresented. In doing so, nVision
requested Cardinal to deliver to nVisiopayment equal to carrier freight bill and
invoice amounts, which nVision deposited into the nVision Operating Account.
These Cardinal funds were used by ndfisio pay the carrier freight bills and
invoices presented.

The central issue of coairt interpretation before the Court is whether self-
invoice transactions must be calculatethat“stop level,” as Cardinal claims, or
the “order level,” as niion claims.

“The construction of a contract is a gtien of law for the court.” O.C.G.A.

8 13-2-1; see alsBrookside Cmtys., LLC \iL.ake Dow North Corp.603 S.E.2d

31, 32 (Ga. Ct. App. 2004) (“Contracsdutes are particularly well suited for
adjudication by summary judgment because construction of contracts is ordinarily
a matter of law for the couf}. “The hallmark of caitract construction is to

ascertain the intention of the parties.. [W]hen the terms of a written contract are
clear and unambiguous, the court is to ltmkhe contract alone to find the parties’

intent.” Infinity Gen. Ins. Co. v. Litton/07 S.E.2d 885, 888 (Ga. Ct. App. 2011).
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Section 1 of the LSA provides:

Services. Subject to the terms and conditions of this Agreement
and according to the prices as set fortAppendix A, nVision

shall perform the services st&ibed in this Section 1

(collectively, the “Services”) for [Cardinall.

(LSA §81).

Section 1 contains five subsections, fingt four of which (Sections 1.1-.4)
state the services nVision was requiregéoform and the last of which (Section
1.5) describes the process for Cardingirwvide to nVision funds to pay carrier
freight bills and invoices. Sections 1htough 1.4 set out what services nVision
must perform with respect to selfvimice courier transactions and for which
nVision is entitled to compensation. Thesetions of the LSAgspecially Section
1.1, show that the services requisgd based on nVision’s requirement to
aggregate orders at a stop for single si@pt by carriers and for which aggregated
shipment a freight bill or invoice @roduced that is advance funded by Cardinal
for later payment by nVision with theser@mal advanced funds. The language of
Section 1.1 shows that the entirety of tommercial relationship between nVision
and Cardinal was based on transactions based on shipments consolidated at stops

and was not based on pmder processing.
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Section 1.1 provides:

nVision will perform a post-auddf all documents for expenses
such as Freight Bills, Invoices, Excel Files or other Data Files,
Request for Payment, Demand for Payment,asociated with
services provided or claimed to have been provided relating

to transportation, war ehousing, logistics, supply chain, etc.

for all sales orders, purchase ordémis of laidings, transactions
for inter-company and/or customer or vendor orders or transfers,
etc. for all modes and for Wointernational and domestic
services. SucHocuments may include but are not limited to
freight bills, invoices, Excel files or other datafiles, request for
payment, demand for paymeat¢. containing information
covering transportation, warehousing, logistics and / or supply
chain expenses . . ..

(LSA § 1.1) (emphasis added).

The plain language of this subsectiothiat the services provided relate to
transportation documentation review foansportation services provided by
carriers and for which they billed. Theeservices were bags®n actual deliveries
made by carriers based on pick-ups at stops, whether the stop consisted of the pick-
up of a single or multiple orders. Thamber of orders was relevant to the
services provided only to the extent thalisivh was to base its services “relating
to transportation,” and other logistics aupply chain activities. That the services
described by the LSA were per-stop spartation based is confirmed by the
descriptions of the documents nVision wagquired to auditSection 1.1 describes

these documents as “freight bills, invoices request for payment, demand for
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payment, etc. containing informaticovering transportation . . . .” (). Any

“freight bills” or “invoices” for tranportation were for the transportation of
Cardinal-provided products picked upeaich stop and delivered to a Cardinal
purchaser. There is nothing in Sectionthdt supports that nVision’s services
were based on orders, rather than per gidp-ups and deliveries. It was these
per-stop transportation services for which nVision was entitled to compensation.
Indeed, the whole purpose for having nViswas to consolidate orders into single
shipments to reduce transportatiostsoand to otherwise gain shipping
efficiencies.

Other section provisions support that the services for which nVision was
entitled to compensation were based omsion’s enactment and review of per-
stop transportation services. In Sectlo8, nVision was required to conduct pre-
audit services of “all documenfor expenses such as Freight Bills, Invoices, Excel
Files . . . associated wistervices provided or claied to have been provided
relating to transportation” faCardinal-provided products. (18.1.3). Again,
there is no suggestion that the partiescgrated that nVision would conduct its
audit activities based on omderather than the traportation of aggregated
products, whether subject to one or margers. In both Sections 1.1 and 1.3,

orders are not mentioned as the levebhiich nVision wouldconduct its pre- or

50



post-audit work. That work was considtgrdefined as audits of transportation
documents, specifically freight bills anmd/oices, irrespective of the number of
orders they may have encompassed.
Section 1.5 of the LSA also supportssthonstruction of the LSA. Section
1.5 addresses the FPA servicesvibich nVision may bill Cardinal:
nVision will submit a daily ‘approve to pay’ file to [Cardinal]
identifying transactions due fpayment based on ceer terms.
nVision will invoice [Cardinal] monthly foall applicable
transactions processed in its system. [Cardinal] will remit
payment to nVision for servicesndered in accordance with fee
structure identified in Appendix A of this Agreement.

(Id. § 5.1) (emphasis added).

“[A]ll applicable transactions” arthose that Sections 1.1 and 1.3
designated—services relating to peapstransportation of goods. (188 1.1, 1.3,
5.1). ltis this definition of “transaction” that governs the “pricing and rates for
nVision’s services to [Cardinal] [as] identified in Appendix A.” (§5.1).

The clear and unambiguous terms @& LBA allow nVision to charge to
Cardinal for its services relating to review and payment processing transactions
involving transportation services billed bgrriers for the per-stop transportation
services they performed and for whicleyhwere entitled to compensation. This

conclusion is supported by the PngiSchedule itself which: (1) defines

reprocessing as involving the processing of carrier invoices and carrier
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information, rather than customer ordersnformation; (2) contains three columns
titled “Fee Per Transaction” that relatefées nVision may charge Cardinal for
processing and paying its carrier invoiegshe “Non Funded,” “Funded Payments
Issued Via ACH 1 Day,” and “Funded Payrnteetssued Via Check 4 Day” rates;
and, (3) sets an annual baseline tramsasolume that is incongruous with a
transaction volume based on the processfrustomer orders—rather than per-
stop transportation charges.

On page 4 of the Pricing Sched@léreprocessing” is defined as “any paper
invoice that is resubmitted by the carrad nVision has to open, prep, image or
physically handle the paper in any wayReprocessing” is also defined in the
Pricing Schedule as “taking in anotheatiger] EDI transmission with the EDI

record.’?®

On page 5 of the Pricing Scheduleprocessing is referred to as taking
in pages from “Flat File transmission[s}ssociated with carrier invoice packets, to
include freight invoices and associatekskof lading. The manner in which the

Pricing Schedule defines reprocessingmbigguously provides that the Pricing

Schedule does not contemgand does not permit nVision to charge for the

% The first three pages of the Pricing Sile do not discuss fees and transactions
that may be charged to Cardinal by nVision under the terms of the LSA.

2% EDI transmissions and records relatelectronic data used by carriers and are
unrelated to Cardinal’s customer orders.
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processing or reprocessing of the indual order information as opposed to
aggregated and consolidated deliveries from shipment stops.

The Pricing Schedule even is orgeed in a manner to indicate that
chargeable transaction fea® for the processing oérrier invoices at the stop
level. Chargeable “Fed[Per Transaction” are lisieon pages 4 and 5 of the
Pricing Schedule under column headings #pegcify the feeaVision may charge
Cardinal for the processing and payingtsfcarrier invoices at the “Non Funded,”
“Funded Payments Issued Via ACH 1yDaand “Funded Payments Issued Via
Check 4 Day” rates. That the Rng Schedule refenees “Fee[s] Per
Transaction” and ties those amounts teethler Cardinal provided advanced funds
for payments to carriers, and whethgrayment to a carrier would be made
electronically or by check, shows that nVision was only permitted to charge for
stop-level transactions for carrier trangption services that nVision processed.

Finally, page 5 of the Pricing Schedudtates that the annual baseline
transaction volume for self-invoice courteansactions—which are transactions
that produced a carrier freight bill—wagreed to be 6,816,000. (DSMF | at 17-
18, 45-46). Based on nVision’s claim thtatvas entitled to charge a fee for every
customer order it processead/ision asserts that it processed more than 35 million

transactions per year—a figure more tffima times greater than that which was
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estimated by the parties when they signeditSA. (PSMF | at 45). It defies logic
for nVision to suggest that it was entitlgairsuant to the LSAp charge Cardinal
for every order it processed when the LSA’s projected annual baseline for self-
courier transactions clearly supports tieaclusion that chargeable transactions
occur only when an invoice or freightlbs generated and sent to Cardinal’'s
carriers for a shipment of Cardinal’sopiucts based on customer orders.

The terms of the Pricing ScheduledaLSA unambiguously provide that
nVision may bill only for the services mfon provided under Sections 1.1 through
1.4 in reviewing the transportatieervices charged by carriers for the
transportation of products picked up atap and delivered to a Cardinal customer
and under Section 1.5 for m@ssing payments to carriers. That is, “transaction”
for the purposes of the LSA is the reviamd processing by nVision of freight bills
and invoices for deliveries from a stopat@aestination. The LSA does not allow
nVision to charge Cardinal for the parted processing of individual ordéfs.

Summary judgment is granted to Cardinal on this claim.

2" Even if the Court determined thaetterm “transactiontvas ambiguous—which
it does not—the undisputed evidence is thatRFP clearly called for stop-level
consolidation and allowing nVision to bftbr the carrier transactions for which
nVision was responsible. SBaker v. Jellibeans, Inc314 S.E.2d 874, 876 (Ga.
1984) (citing O.C.G.A. 88 13-2-2(1), 243%Kellos v. Parker-Sharpe, In@63
S.E.2d 138, 140 (Ga. 1980); Wood v. Phoenix Ins., 8S.E.2d 688, 692 (Ga.
1945)) (affirming grant of summarugigment where trial court relied upon
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b. Summary judgment that nVision is not permitted to
charge Cardinal for “flat filelata feed” and “multiple
line item data field” charges

Charges for “flat file data feed” and trtiple line item datdield” fees are
not included in the Pricing Schedule te thSA. nVision admits that “Flat File
Data Feeds’ and ‘multiple line item datel@ls’ were not services defined in the
LSA.” (DSMF I at 28). nVision appeansstead to claim that it is entitled to
recover fees for these services on a “bneafcadditional contracts” theory, and on
equitable theories of unjust enrichmequiantum meruit, and promissory estoppel.

A claim of unjust enrichment onlyiges where a contract does not exist
between the parties and oparty has received a bdidérom another party and
ought to return the benefit received oy g@mpensation for the benefit obtained.

Engram v. Engram63 S.E.2d 12, 15 (Ga. 1995)ffjust enrichment applies

when as a matter of fact there is no legaitract, but when the party sought to be
charged has been conferred a benefit byprty contending an unjust enrichment
which the benefitted party edably ought to return or eopensate for.”) (citations

and punctuation omitted); see alBavim v. United Jewish Cmtys., In6G80

S.E.2d 827, 829-30 (Ga. 2009). “[A] claim for unjust enrichment is not a tort, but

an alternative theory of recovery if ardract claim fails. Té theory of unjust

contemporaneous writings, despite mergjause, to construe contract and
determine intent of the parties).
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enrichment applies when there is no legatract and when there has been a
benefit conferred which wodlresult in an unjust enriaent unless compensated.”

Tidikis v. Network for MedCommc’'ns & Research, LL®19 S.E.2d 481, 485

(Ga. Ct. App. 2005).
“It [also] has long been the law (Beorgia that although a party may plead
in alternative counts, no recovery mayhaal in quantum meruit when a contract

governs all claimed rights and responsibilittéshe parties.”Choate Constr. Co.

v. Ideal Elec. Contractors, IncG41 S.E.2d 435, 438-39 (Ga. Ct. App. 2000); see

alsoGa. Real Estate &ps., Inc. v. Lindwall692 S.E.2d 690, 693 (Ga. Ct. App.

2010) (“There cannot be an express mnplied contract fothe same thing
existing at the same time between the sparéies. A plaintiff is estopped to
recover on quantum meruit where there Bx@ express agreement.”) (internal
guotation and citéon omitted).

Promissory estoppel “requires a showihgt (1) the defendant made certain
promises, (2) the defendant should haxgeeted that the plaintiffs would rely on
such promises, and (3) the plaintiffs dadfact rely on such promises to their

detriment.” _Adkins v. Cagle Foods JV, LI €11 F.3d 1320, 1326 (11th Cir.

2005). A party may not reasonalobly upon promises to pay amounts for

additional services where there is a catttral relationship betaen the parties and
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the contract specifically provides thatnay only be addetb or altered by a

writing signed by each party. SBank of Dade v. Reeve354 S.E.2d 131, 133
(Ga. 1987) (promissory estoppel noegent where a contract governs the

relationship between thgarties); Gerdes v. Rgell Rowe Commc’ns, Inc502

S.E.2d 352, 354-55 (Ga. Ct. App. 1998) (qugptHendricks v. Enter. Fin. Corp.

405 S.E.2d 566, 569 (Ga. Ct. App. 199ivhere a contract governs the
relationship between pees and specifically provides that the contract may only be
altered in writing, a partgnay not “reasonably rely upon any words or other course

of dealing to his inducement, other thmmodification agreement actually reduced

to writing”); see alsAdkins, 411 F.3d at 1326 (“[W]here a plaintiff seeks to
enforce an underlying contract which islueed to writing, promissory estoppel is

not available as a remedy.”)pBboulis v. Scottsdale Ins. C&ivil Action No.

1:10-cv-2972-JEC, 2012 WR17844, at *10-*11 (N.DGa. Mar. 16, 2012)
(“Georgia law bars a claim for promissagtoppel in the face of an enforceable
contract.”). If a contract between pas requires that adanal services or
amendments must be in writing, afyanay not claim rasonable reliance on
promises to pay for additional servicsd invoke the remedy of promissory

estoppel._Ses.
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Under the LSA, Cardinal retained is6n “to provide logistics related
services to [Cardinal],” to include séres associated with the pre-auditing and
processing of documents for payment of carriers. (LSA at 1, 88 1.3-1.5). Section
5.1 referenced Appendix Aye Pricing Schedule, as the exclusive document that
listed “all pricing and rates for nVisiom'services” that were permitted to be
charged under the LSA. Section 11.7 & USA contains a niger clause that
states:

This Agreement and attached Sdalke(s): (i) represent the entire
understanding between the partieseto with respect to the
subject matter set forth here(in) supersede all negotiations,
agreements, contracts, comménts and understandings, both
oral and written between and [sfClient and nVision (iii) do not
operate as an acceptanceanfd shall prevail over, any
conflicting provisions of any purchase order or any other
instrument provided to nVisidoy Client. No modifications,
additions, or amendments to this Agreement shall be effective
unless made in writing and executed by a duly authorized
representative of each party.

The Court finds that the LSA constiés the entire agreement between the
parties for providing FPA services, to include pre-auditing and document
processing services that involved entediaga into multiple fields and processing

flat file data feeds. The Pricing Scheduldhe LSA sets out all of the services for

which nVision would be paid under theragment and the merger clause precludes
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charging fees for additional FPA servi@ssent a change “made in writing and
executed by a duly authorized remetative of each party.” (1& 11.7).

nVision has not stated a claim for ‘fifle data feed” and “muiltiple line
item data field” fees, or any other femst provided for under the LSA for FPA
services, under a theory of “breachagfitional contracts,” unjust enrichment,
guantum meruit, or promissory estop@ald summary judgment on the claim is
granted.

C. Summary judgment that Cardinal is entitled to equitable

reformation of the agreement to reflect the parties’
intended rate of $.02 perls@voice courier transaction

“A petition for reformation of a writteontract will lie where by mistake of
the scrivener and by oversight of thetpes, the writing does not embody or fully

express the real contracttbe parties.”_Curry v. Curryd73 S.E.2d 760, 761 (Ga.

1996) (quoting McLoon v. McLoqgrl 36 S.E.2d 740, 741 (Ga. 1964)) (internal

guotation omitted). “The causé the defect is immateriao long as the mistake is

common to both parties to the transaction.” (tating Gauker v. Eubank499

S.E.2d 771, 774 (Ga. 1973)).
“Where reformation is sought on theognd of mutual mistake, it must . . .
be proved to be the mistake of both et O.C.G.A. 88 23-2-21, 23-2-31; Lee

v. Am. Cent. Ins. C9530 S.E.2d 727, 730 (Ga. Ctp@ 1999). Where a mistake
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is not mutual, a party may obtain é@able reformatiorby showing its own
unilateral mistake and fraud on the parthe other party to the contract. See

O.C.G.A. 88 23-2-21, 23-2-2&xec. Excellence, LLC Wartin Bros. Invs., LLC

710 S.E.2d 169, 177 (Ga. CtpA 2011); Kent v. State Farm Mut. Auto. Ins. Co.

504 S.E.2d 710, 714 & Ct. App. 19985 Whether there ia mutual mistake or

prejudice to the other party is an issue of fact. |Seey v. Walls 177 S.E.2d 373,

375-76 (Ga. 1970).

To obtain equitable relief based on a nalitmistake it must be proven to be
the mistake of both parties and the evimeenf a mutual mistakmust be “clear,
unequivocal and decisive O.C.G.A. § 23-2-21; selwey V. Ivey, 465 S.E.2d 434,

436 (Ga. 1996); see als@x v. Washburn449 S.E.2d 513, 514 (Ga. 1994)

(“Although the evidence das the mistake must be cleanequivocal and decisive,
there is no rule that reformation will benied unless the mistake be admitted by
both parties.”). Where thereeadisputed issues of fact regarding the intentions of
the parties, the issues are puatury for determination. Sdex, 449 S.E.2d at

514 (“[Plaintiff's] allegation, together ih the actual conduct of both parties over

8 The Court notes that Cardinal seelgsigable reformation on the grounds that
there was a mutual mistake and scrivenerisr in making the LSA. (Def.’s Am.
Countercl. 1 61-66). Cardinal has nikéged a unilateral miake on its part and
fraud on the part of nVision as grounds its claim of equitable reformation.

(1d.).
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a period of eight years [aftexecution of a contract], @sents questions as to the
intent of the parties in entering intcethgreement and [plaintiff's] credibility” that
“can only be resolved by submitting the case to a jury.”).

Both parties have offered evidencgaeding whether they had agreed that
the price for funded self-courier invoicing was supposed to be $.02 or $.20.
Cardinal claims that throughout thegagiations regarding the LSA both parties
intended the fee for fundedlseourier transactions to be $.02, that there was a
scrivener’s error, and that the pnig logic and post-execution performance
supports its position. nVision, primarily through the uncorroborated testimony of
its CEO, Brown, claims that the LSA refledhe intentions of the parties and that
nVision always intended the price to be $.20.

In the abundant discovery in this litigation, there is nothing in the record
cited by the parties that permits the Caartind that there is clear, unequivocal,
and decisive evidence ofautual mistake in the forntian of the LSA. Although
nVision’s evolving position on this priaijnissue, and its reliance on the troubling
late-filed affidavit by Brown, undercutseéhmerit of its position, the contentions

raised by each side and supported lgyrécord demonstrate that a disputed
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genuine issue of material fact exitsdasummary judgment on Cardinal’s equitable
reformation claim is denied.

d. Summary judgment that Cardin@hs not retained or used
any of nVision’s trade secrets or proprietary information

nVision has not presented any facts to support its contention that, after
January 26, 2011, Cardinal used nVision'&ware programs or trade secrets, and
that the computer systems used by Gallvere derived from nVision’s efforts
and proprietary information. (PSMF | at-79; PSAMF | at 33-37; DSMF | at 61-

70). nVision also has not identified wisimy degree of particularity what asserted

) nVision also argues that there cambeequitable reformation because of the
existence of a merger clausethe LSA and Cardinal’'segligence in failing to
timely notice the alleged error. In Ge@ga merger clausdelay, and negligence
ordinarily do not preclude a party from seekiequitable reformation of a contract.
SeeO.C.G.A. 88 23-2-24, 23-22; Goodson v. Ford’25 S.E.2d 229, 234 (Ga.
2012) (delay is not grounds for denyinguéable relief unless a party also shows
prejudice);_Zaimis570 S.E.2d at 314 (quoting Rasmuss#8 S.E.2d at 665)
(“The doctrine of merger is applicabléhere there is nevidence of mutual
mistake . . . but it should not be ugedar consideration of probative evidence
offered to show an alleged mutual railgt in [a] reformation case.”); Curr§73
S.E.2d at 761 (citing Sheldon v. Hargro$@0 S.E.2d 898, 900 (Ga. 1957);
McCollum v. Loveless?200 S.E. 115, 116 (Ga. 1938) (“[T]he negligence of the
complaining party will not defeat his rigtd reformation if the other party has not
been prejudiced.”). Cardinal first notisl asserted discrepancy in the Pricing
Schedule in March 2008, two weeks aftee LSA was executed. Although itis
doubtful that nVision could have sufézl any prejudice based on Cardinal’s two-
week delay in bringing to nVision’s attiéon its belief that the pricing for funded
self-courier transactions was incorrect, particularly in light of the fact that it has
retained more than $18.5 million followg the termination of the LSA, nVision
claims prejudice was suffered and the G@oncludes the viability of this claim
should be considered by the jury as phi€ardinal’'s equitable reformation claim.
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trade secrets or proprietary informati@ardinal had access to, much less relied
upon or used, in its FPA processes afteisiovi suspended services. (PSMF | at
71-79; PSAMF | at 33-35; DSMF | at 61-72)Vision’s Director of Technology is
also unable to identify any misapproprattiby Cardinal of nVision’s trade secrets
or proprietary information after the termtiman of services. (DSMF | at 66-67).
nVision’s argument is essentially titheir company processes are trade
secrets, but it has failed to specify whatcesses it claimsaprotected, how they
are trade secrets, and how any such tsaedeet has been improperly retained or
used by Cardinal. The Court finds nMis has failed to establish any genuine
dispute of material fact to survive Cardinal’s motion for summary judgment on this
claim and its unspecified company processe not protected trade secrets. See

Aukerman v. Witmer568 S.E.2d 123, 128-29 (Ga. @pp. 2002). No rational

trier of fact could find for nVisiomn its trade secrets claim and summary
judgment for Cardinal is granted.

3. nVision’s (Second) Motion for Partial Summary
Judgment [148]

In its second partial summary judgmemotion, nVision moves and cross
moves for summary judgment: (1) on Cardimalaim for equitable reformation;
(2) on Cardinal’s claims for equitable rélen the grounds that Cardinal refused to

pay claimed undisputed fees, engaged in settlement and contract negotiations in
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bad faith, bullied nVision in negotiatiorand did not timely pay fees owed to
nVision; and, (3) on nVision’s claim &h Cardinal did not, and does not, have a
legal or equitable right to funds in B¥n’s possession when nVision suspended
its performance under the LSA.
a. Summary judgment that Cardinal is not entitled to the
remedy of equitable reforation because there is no
plausible evidence of a m#lmistake and Cardinal was

negligent in noticing andotifying nVision of any
alleged mistake

The Court has determined thagtigence and delay do not prohibit

equitable reformation abseatshowing of prejudice. S&2C.G.A. 88 23-2-24,
23-2-32; Goodson/25 S.E.2d at 234; Currg73 S.E.2d at 761; Lon@77 S.E.2d
at 375-76. The Court also has found that the evidence demonstrates a genuine
dispute of fact regarding whether the pgtintended to establish the funded self-
invoice courier fee in the LSA as $.20 or $.02. Summary judgment for nVision is
denied on this claim.

b. Summary judgment that Cardinal is not entitled to the

relief on its equitable claims based on the doctrine of
unclean hands

In Georgia,

“[u]lnclean hands” is a shorthdmeference to OCGA § 23-1-10,
which states, “He who would haeguity must do equity and
must give effect to all eguable rights of the other party
respecting the subject matter of the action.” Bebbs v. Dobbs
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270 Ga. 887, 888, 515 S.E.2d 384 (1p@®ting that OCGA

§ 23-1-10 “embodies both the ‘unclean hands’ doctrine and the
concept that ‘one will not be paitted to take advantage of his
own wrong."” (citations omitted)) However, relief is precluded
only if the inequity so infects the cause of action that to entertain
it “would be violative of @®nscience.” _Pryor v. PryoP63 Ga.

153, 153, 429 S.E.2d 676 (1993).

Goodson 725 S.E.2d at 233. A failure tosdharge indebtedness to a party,
particularly where the relationship betwethe parties has deteriorated and one
party refuses to state or misrepresehe true amounts owed, does not preclude
the allegedly indebted party from sesdiequitable relief based on the “unclean

hands” doctrine. SeBobbs 515 S.E.2d at 385; see aldldes v. Deen361

S.E.2d 60, 61 (Ga. Ct. App. 1987) (“[IJtextremely doubtful that the decedent’s
mere failure to pay a lawful debt owedth® appellee could, in and of itself, be
considered the type of illegal, immar&audulent, or unconscionable conduct
contemplated by the cledrands doctrine.”).

nVision claims that Cardinal shalibe precluded from asserting any
equitable claims because Cardinal: (1) faile pay bills that nVision issued, which
included charges Cardinal disputed; éRjered into settlement and contract
negotiations in bad faith; (3gngaged in bullying tactics ian attempt to force an
unfair contract with nVision;” (4) failed tpay nVision’s claimed contract fees for

a period of eighteen (18) months; (5) dksxl to negotiate witbther FPA service
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providers as its relationship with n\Vasi deteriorated; and, (6) decided not to
engage in additional busas with nVision after itbilling dispute arose and
negotiations to resolve the dispute wersuatessful. (Pl.’s Reply Br. in Supp. of
its Mot. for Partial Summ. J. [191] at 12 Pl.’'s Mot. for Pdial Summ. J. [148]

at 15-23).

The Court finds that Cardinal’'s actiomsresponse to the disputed bills and
the litany of actions to which nVision dgts, which essentially are related to
Cardinal’s failure to pay fees to nVasi and to negotiate a resolution to their
business dispute, are not conduct thatistates the consciee that bars the
equitable causes of action that Cardinkgges. The undisputed facts support that
Cardinal’'s reaction to what it assert®ds overbilling by nVision, and nVision’s
refusal to correct claimed errors in li#ls, was reasonable conduct by Cardinal
under the circumstances, particularly whakision eventually terminated the
Agreement and retained meothan $18.5 million in funds that Cardinal had
advanced for nVision to use to pay to Cardinal’s carffefBhe Court also finds

that Cardinal’s conduct in attempting tagoéiate a resolution to the billing dispute

%9 To the extent nVision argues that #aevere undisputed amounts owed to it from
Cardinal, the Court finds that the recasctlear that the bills from nVision to
Cardinal for services provided under theALBere disputed, #re was little the
parties agreed on regarding amounts owed to nVision, and Cardinal’s refusal to
pay these disputed amounts doesconstitute bad faith. S&wobbs 515 S.E.2d

at 385. At bottom, this a contract dispute.
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was not in bad faith and Cardinal did nageage in “bullying tactics,” particularly

in light of nVision’s behind the scenesategy to cause Cardinal to advance funds
into the nVision Operating Account aadcrue excess funds in anticipation of
nVision’'s termination of its services. S@eC.G.A. § 23-1-12 (The equity of a
party who has been misled is superiotttat of the person who willfully misleads

such party.”); Jordan Ce. Bethlehem Steel Cor@309 F. Supp. 148, 152 (S.D.

Ga. 1970). No rational trier of fact cduind that Cardinal has unclean hands in
this action and summary judgment for nVision is denied on this claim.
C. Summary judgment that @hnal has no legal or

equitable right to any funds in nVision's possession
while the LSA is suspended

In its January 10th Order, the Courtfal that: (1) nVision did not suspend
its performance under the LSA; (2) isi6n breached the LSA,; (3) the LSA
terminated on March 14, 2012; (4) Canaliis entitled to actual damages for
nVision’s breach of contract in failing fmay carriers as required by Section 1.5 of
the LSA in an amount to be determiregdrial; (5) Cardinal is entitled to actual
damages for nVision’s breach of contrarcfailing to provide Cardinal with access
to data in its systems for a period of myn€A0) days after termination of the LSA
in an amount to be determined at trialga(6) there are disputed issues of fact

regarding Cardinal’s equitable claim for@nstructive trust regarding the funds in
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the nVision Operating Account. (Orderddn. 10, 2012, at 40-44, 48-50). The
Court determines that nVision’s claim ti@ardinal has no equitable right to funds

in the nVision Operating Account or that the LSA was validly suspended pursuant
to Section 5.1 of the LSA is moot.

4, nVision’'s Renewed Motidor Summary Judgment on
Cardinal’'s Counterclaims of Fraud and Estoppel [206]

In its Renewed Motion for Summarydgment on Cardinal’s Counterclaims
of Fraud and Estoppel, nVision moves for summary judgment (1) on Cardinal’s
counterclaim for fraud; and, (2) on Cardinal@unterclaim for equitable estoppel.

a. Summary judgment on Cardinal’s fraud counterclaim

Federal courts sitting idiversity apply the substantive law of the forum

state, including the forum state’s choicdaw principles._Boardman Petroleum,

Inc. v. Federated Mut. Ins. Cd.35 F.3d 750, 752 (11t@ir. 1998) (citing Klaxon

Co. v. Stentor Elec. Mfg. Co313 U.S. 487 (1941) (no pincitgéed)). “The first

step in determining whose law is to govern in a conflict situation is the
characterization of what kind of case isoltved. The law of the forum controls

this.” O’'Neal v. Kenname958 F.2d 1044, 1046 (11th Cir. 1992).

In determining what law applies to attalaim, “Georgia continues to apply

the traditional choice of law principles ke loci delicti” Mgmt. Sci. Am., Inc. v.

NCR Corp, 765 F. Supp. 738, 739 (N.D. Ga. 199dijing Karimi v. Crowley 324
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S.E.2d 583 (Ga. Ct.p@gp. 1984) (no pincite cited))Under these principles, the
“law of the place where thejury occurred . . . determines the substantive rights of

the parties.”_ld(citing Risdon Enters. Ine. Colemill Enters, In¢.324 S.E.2d

738 (Ga. Ct. App. 1984) (nomuite cited)). Where the injury occurred is “the
place where . . . there takes place thedasht necessary to make an actor liable
for an alleged tort.”_Id.“[T]he last event necessaty make an actor liable for
fraud is the injury, and coagquently, for purposes t#x loci delictis the place of

the wrong is where that injury is sustained.” IBM v. Kerbp6 S.E.2d 303, 306

(Ga. Ct. App. 2000). Becamshe representations by nVision that Cardinal asserts
are the basis for its fraud claim ultimatelused an economic injury to Cardinal in
Ohio, where it is headquartered, Ohidostantive law regarding fraud applies.
(Def.’s Memo. in Opp’n to Pl.’s Renewddot. for Summ. J. [214] at 13 n.7;

Def.’s Am. Countercl. § 1).

In Ohio, the elements of a fraueuk misrepresentation claim are:
(1) a representation, or where there is a duty to disclose,
concealment of a fact; (2) whichnsaterial to the transaction at
hand; (3) made falsely, with knovdge of its falsity, or with such
other disregard and recklessnesgashether it is true or false
that knowledge may beferred; (4) with the intent of misleading
another into relying on it; (5) justifiable reliance upon the
representation or concealnteand (6) a resulting injury
proximately caused by the reliance.
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Lemmon v. Ayres--- F. Supp. 2d ----, 2012 W210199, at *13 (S.D. Ohio Mar.

16, 2012).
For a fraud claim to survive summgngdgment, there must be some
evidence on each element from which t@oraal jury could find for the party

seeking relief._SeWolfe v. Chrysler Corp.734 F.2d 701, 703-04 (11th Cir.

1984). Fraud is a claim that ordinarfigguires submission to a jury. Sde
Cardinal alleges that nVision mmnitted fraud when nVision submitted
payment due requests to Cardinal forplgment by nVision of carrier shipment
fees when nVision did not intend to use Gaatls funds to pay Cardinal’s carriers.
A rational trier of fact could find @it nVision made intentionally false
representations that were materiaitsatransactions with Cardinal when, on
January 24, and 25, 2011, is\dn requested Cardinal to forward funds for nVision
to pay Cardinal’s carriers knowing that nVision did not intend to pay the carriers
with the funds forwarded. A trier oatt further could find based on the record
evidence that Cardinal justifiably relied trese intentionally false representations
to its detriment and injury when it foesded the funds requested in the payment

due requests nVision setit.Based on the record, particularly the emails between

%1 The Court notes that, contrary to n\isis assertions in its reply brief, the
record reflects that Cardinal made paytsen response to the January 24th and
25th funding requests at issue in its frawral (Pl.’s ReplyMemo. in Supp. of
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Sanders and Brown, there is ahequate factual basis farational trier of fact to
find: (1) that there were sufficient fundsthe nVision Operating Account to pay
Cardinal’s carriers at the time nVision matkefunding requests; (2) that nVision
falsely represented to Cardinal that diddal funds were reqted to pay carriers
when it had no intention of making those paymé&n¢8) that nVision’s false
representations were material to its sactions with Cardinal under the LSA; (4)
that nVision knew when it made its fundirequests that those statements were
false; (5) that nVision intended to induaed mislead Cardinal to act in reliance on
those funding requests and advance funds so thatom\tould accrue excess
funds in the nVision Operating Accountanticipation of the termination of
services; (6) that Cardinal, unaware of ndimss plan to accrue excess funds in the
nVision Operating Account, justifiably lred upon nVision’s intentionally false
misrepresentations and acted by sendimgl$tto nVision in response to those

misrepresentations; and, (7) that Cardsdfered an injury and damages that were

its Renewed Motion for Summ. J. on DefCountercls. of Fraud and Estoppel

[223] at 2-4; DSAMF Il at 41-422SMF Il at 73-75; PSOF {1 159-161, 167,
DASOF at 3-6; Aff. of Charlotte A. Sanders 11 21-22).

%2 The Court notes that while fraud gerlgraannot be based upon a representation
concerning future events, “a promise madin a present intention not to perform,
called promissory fraud, israisrepresentation of existing fact even if the promised
performance is to occur in the futureidacan serve as the basis for a fraud claim
under Ohio law._Sekeemmon --- F. Supp. 2d at ----, 2012 WL 910199, at *13
(citing Micrel, Inc. v. TRW, InG.486 F.3d 866, 874 (6th Cir. 2007)).
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proximately caused by its reliance onisign’s representations when nVision
suspended services and refuserktarn the improperly obtained funtfsThere is
sufficient evidence, evahbarely, to support each element of Cardinal’s fraud
claim, and nVision’s request for summagudgment on Cardinal’s fraud claim is
denied®

b. Summary judgment on Cardinal’'s equitable estoppel
counterclaim

“In order for equitable estoppel tose, there must generally be some
intended deception in the conduct or declareiof the party to be estopped . . . by

which another has been misled toihisiry.” O.C.G.A. § 24-4-27; see al8vard

v. Morgan 629 S.E.2d 230, 233 (Ga. 20(6iting Bennett v. Davis39 S.E.2d 3

(Ga. 1946) (no pincite cited)) (“[E]stoppequires an act on the part of one

* nVision objects to Cardinal’s relianoa the emails discoveden this litigation
that indicate a plan on the part of nVistonaccrue and maintain a balance in the
nVision Operating Account in excesswiiat was required to pay Cardinal’s
carriers. The Court finds these documemtsrelevant and may be considered to
evaluate Cardinal’s fraud claim becaubkey relate directly to nVision’s
knowledge and intent regarding its fundiegjuests in the months leading up to the
cessation of services.

* If Georgia law applied, the analysi®uld be the same because Cardinal has
presented sufficient evidence on eatdment of fraud under Georgia law to
preclude granting summary judgment for nVision. Bagter v. Fairfield Fin.
Servs, 704 S.E.2d 423, 429 (Ga. Ct. App. 20{cHation omitted) (plaintiffs
alleging fraud must establish: “a falspresentation by a defendant, scienter,
intention to induce the plaintiff to act cefrain from actingjustifiable reliance by
plaintiff, and damage to plaintiff.”).
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intended to influence the other, andraeental reliance upon that act by the

other.”); AAE-McQuay, Inc. v. Willis707 S.E.2d 508, 521 65 Ct. App. 2011)

(“A party may be equitably estopped framising a particular claim or defense
‘where there is some interdleleception in the conduct or declarations of the party
to be estopped, or such gross negligence as to amount to constructive fraud, by
which another has been misled to hisiip.””). “[E]stoppel is not a cause of

action. Absent a proper legal claienplaintiff cannot recover simply by

establishing the elements of equitabstoppel.”_Marshall v. King & Morgenstern

613 S.E.2d 7, 11 (Ga. Ctpf. 2005) (citing Kirkland v. Pioneer Mach., In§34

S.E.2d 435, 437 (Ga. Ct. App. 2000)); see &ld&-McQuay, Inc, 707 S.E.2d at

521 (equitable estoppel is an affirmative defense).
To invoke the remedy of equitable@spel, a party must establish:

(1) conduct amounting to a false representation or concealment of
material facts, or, at leasthich is calculated to convey the
impression that the facts ardetwise than, and inconsistent
with, those which the party sulsgeently attempts to assert; (2)
intention, or at least expectatiadhat such conduct shall be acted
upon by the other party; [ah(B) knowledge, actual or
constructive, of the real factand, as to the party claiming the
estoppel: (1) lack of knowledge of the truth as to the facts in
guestion; (2) reliance upon the contatthe party estopped; and
(3) action based thereon of suxkharacter as to change his
position prejudicially.
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Medders v. Smith537 S.E.2d 153, 155 (Ga. Ct. A R2000). “Estoppels are not

favored by the law and for an equitabloppel to arise some intended deception
in the conduct or declarations of the pad be estopped must be shown.” Cobb

Bank & Trust Co. v. Am. Mfrs. Mut. Ins. C459 F. Supp. 328, 334 (N.D. Ga.

1978). “The existence of estoppel isgeally a question for the factfinder to

resolve.” AAF-McQuay, In¢.707 S.E.2d at 521 (quoting Carragher v. P6&6

S.E.2d 348, 351-52 (G&t. App. 2009)).

Cardinal asserts in its Amended Counterclaim for equitable estoppel that
“nVision should be estopped from claimitigat it is entitled to any of the funds
Cardinal Health advanced itcto pay carriers.” (AmCountercl. § 90). nVision
seeks summary judgment on this coucis@m on the grounds that equitable
estoppel is not a cause of action, but radreaffirmative defense. (Pl.’s Memo. in
Supp. of its Renewed Mot. for Summ|[206.1] at 25). Recognizing that Georgia
law treats equitable estoppel as an afditive defense and not a cause of action,
Cardinal requests that the Court trggiequitable estoppel counterclaim as
affirmative defense pursuata Federal Rule of CiviProcedure 8(c)(2). (Def.’s
Memo. in Opp’n to Pl.’'s Renewddot. for Summ. J. at 24 n.21).

nVision has been on fair notice thatr@iaal intends to assert a claim of

equitable estoppel, but Cardinal’s claimyomay be asserted as an affirmative
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defense to nVision’s claims “to any oftliunds Cardinal Health advanced to it to

pay carriers.”_SeEed. R. Civ. P. 8(c)(2); Baf Trustees of Leland Stanford

Junior Univ. v. Roche Molecular Sys., In683 F.3d 832, 84(Fed. Cir. 2009)

(abuse of discretion to strike a mistaketiesignated affirmative defense because
responsive pleadings should be liberally construed to magimmdefendant’s

available legal theories); Stin v. Wal-Mart Stores, IngNo. 1:11-cv-226-MP-

GRJ, 2012 WL 2377840, at *2-*5 (N.D. Fldune 25, 2012) (defendant only
required to give fair notice of an affirmagivlefense to be able to utilize at trial);
(Am. Countercl.  90J

The Court finds that Cardinal has pretsehsufficient information to support
that a rational finder of fact couldhfil nVision intentiondly made a false
representation to Cardinal with knowledgédlo# real facts and &t Cardinal, with
lack of knowledge as to the truttetrimentally relied upon nVision’s false
representations and suffered prejudice anchny. The Court finds that Cardinal

is entitled to invoke the affirmative defee that nVision should be equitably

% The Court finds there is no prejudice fygarty in convertinghis counterclaim

to an affirmative defense pursuant taéral Rule of Ciit Procedure 8(c)(2)

because both parties have been awaf@anflinal’s invoking oequitable estoppel
since the filing of its Amended Answand Counterclaims. The Court further

finds nVision has demonstrated no prejudice or any other grounds upon which to
find that Cardinal's equitable estoppel ctanalaim should ndbe treated as an
affirmative defense.
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estopped from recovery on its claimghe funds Cardinal advanced to pay its
carriers. nVision’'s request for summgudgment to preclude Cardinal from
relying upon the affirmative defenseexfuitable estoppel is denied.

C. Remaining claims and issues for trial

After five motions for summarjdgment and numerous procedural
motions, the following is the disposition thfe parties’ claims and counterclaims.

nVision’s claims in its Amended Complaint:

Count | — Breach of the Logistics S&es Agreement: This claim will
proceed to trial. nVision’s recoveiy limited to its actual damages “for all
amounts invoiced and owed under the LSA, and for the amounts that nVision
would have billed to Defena&if Defendant had providenVision with all of the
documents, as agreed.” (Am. Compl. § 12dYision’s recovery is further limited
by the Orders of this Court that foutitht: (1) nVision mawyot recover for any
expenses that were billed to Cardinadre than 180 days after the expense was
incurred; (2) any bills for funded $ehvoice courier transactions must be
calculated based on the stepel pursuant to the tesof the LSA; and, (3)
nVision may only recover for servicesegfied in the LSA and may not recover
for items not listed on the LSA, such as software development fees, “flat file data

feed” fees, or “multipledata field” fees.
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Counts I, lll, IV, and V — Breach o&dditional Contracts, Promissory
Estoppel, Unjust Enrichment, and QuantMeruit: Summary judgment is granted
to Cardinal on its claim regarding amountssidh claims it is owed for fees for
services that were not specifically cowkre the LSA because the LSA constituted
the entire agreement between the parties¥asion’s provision of FPA services to
Cardinal and any additional agreements for FPA services were required to be
“made in writing and executed by a dulylautized representative of each party.”

Count VI — Improper Use of nVision’s Confidential Information and Trade
Secrets: Summary judgment is grathto Cardinal on this claim.

Count VII — Attorneys’ Fees and Expenses of Litigation: Section 9 of the
LSA does not preclude nVigidrom seeking attorneys’ fees as actual damages
pursuant to O.C.G.A. § 13-6-11.

Cardinal's counterclaims in its Answer Plaintiff's Amended Complaint
and Amended Counterclaims:

Count | — Declaratory Judgment: Summary judgment was granted to
Cardinal, in part, regarding the deteration that the LSA was terminated and
nVision is liable for actual damages it imeed after being denieakccess to its data
for ninety (90) days following termitian. To the extent Cardinal seeks a

declaratory judgment regarding the digpoa of funds held by nVision, those
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claims are subsumed by its other countenes and the remaining issues in its
request for a declaratojudgment are moot.

Count Il — Constructive Trust andlternatively, Bailment: nVision’s
Motion for Judgment on the Pleadings and Motion for Partial Summary Judgment
regarding this claim were denied. The damdive trust claim will proceed to trial.
Cardinal’s alternative bailment chaiwill not proceed to trial.

Count Il — Equitable Reformation: n&ion’s Motion for Judgment on the
Pleadings, Motion for Partial Summanydgment, and Second Motion for Partial
Summary Judgment regarding this claim weéeaied. This claim will proceed to
trial.

Count IV — Breach of Contract: 8umary judgment was granted to Cardinal
for nVision’s breach of the LSA based n¥ision’s failure to pay advanced funds
to carriers and nVision’s failure togride Cardinal access to its data using
nVision’s systems and software for a peraddhinety (90) days after termination
of the LSA. Damages for thedreaches will be deternaid at trial. Cardinal’s
remaining breach of contract claims wilbgeed to trial, to include breach of
contract claims based on nVision’s ovaning; failing to provide services as
required under the LSA; charging of sees for which it did not perform, which

were not authorized, or which were perfeahfor nVision’s sole benefit; retention
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and diversion of funds Cardinal forved for the express purpose of paying
Cardinal’s carriers; and, breach of twnfidentiality provision of the LSA by
attaching the LSA to its original Complaint without seeking to file it under seal or
otherwise protecting its confidentiality.

Count V — Fraud: nVision’s Motion for Judgment on the Pleadings, Motion
for Partial Summary Judgment, and Setd/otion for Partial Summary Judgment
regarding this claim were deed. This claim will proceetb trial and an award of
punitive damages is not prohibited by the LSA.

Count VI — Conversion: nVision’s Motion for Judgment on the Pleadings
and Cardinal’'s Motion for Partial Summalydgment regarding this claim were
denied. This claim wilproceed to trial.

Count VIl — Unjust Enrichment: nVision’s Motion for Judgment on the
Pleadings regarding this claim was deniddhis claim will proceed to trial.

Count VIl — Equitable Estoppel: nSlon’s Motion for Partial Summary
Judgment and Second Motion for PartiairBoary Judgment regarding this claim
were denied. The Court construes thistakenly-designated counterclaim as an
affirmative defense pursuatat Federal Rule of CiviProcedure 8(c)(2). Cardinal

may utilize the equitable estop@dfirmative defense at trial.
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Count IX — Accounting: Cardinal claintkat “due to the complexity and
volume of nVision’s improper chargebe entire amount of money owed by
nVision to Cardinal Health is unknovamd cannot be ascertained without an
accounting.” (Am. Countercl. 1 93). dar Georgia law, a party may seek an
equitable accounting in “[clases where@ants are complicated and intricate.”
O.C.G.A. 8 23-2-70. An accounting isrgally unnecessary in a breach of
contract action where a party may uiithe discovery process and, where
necessary, orders of the court to enfaompliance with discovery obligations to

determine the full amounts owadder the contract. Sé&ifford v. Jacksonl54

S.E.2d 224, 225-26 (Ga. 1967) (valid breach of contract action and availability of
discovery precludes resort to use gbigable accounting to determine potential

damages); Ins. Ctr., Inc. v. Hamiltch?9 S.E.2d 801, 804 (Ga. 1963) (mere

necessity of accounting to determine damdgebreach of contract insufficient to

warrant equitable accounting); Heath v. SiBR1 S.E.2d 115, 117 (Ga. Ct. App.

2000);_Faircloth v. A.L. Williams & Assocs., In&65 S.E.2d 722, 723 (Ga. Ct.

App. 1995); Forrest Villas Calow. Ass’'n, Inc. v. Camerjat22 S.E.2d 884, 887

(Ga. Ct. App. 1992).
Because neither party has addressed in its pretrial motions the necessity of

an accounting and it appears that Cardza been able to determine the full
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amounts owed to it by nVision in theurse of discovery, the Court denies

Cardinal’s request for an accounting. &tendard Bldg. Co., Inc. v. Schofield

Interior Contractors, Inc726 S.E.2d 760, 761-64 (Gat. App. 2012); Alston &

Bird, LLP v. Mellon Ventures Il, L.R.706 S.E.2d 652, 646-4&a. Ct. App.

2010). The liability of the p#éies to each other will be tlemined at trial.

Count X — Costs and Expenses of Litigation: Section 9 of the LSA does not
preclude Cardinal from seeking attornefe®es as actual damages pursuant to
0O.C.G.A. 8 13-6-11. However, Cardinatescovery under O.C.G.A. 8 13-6-11 is
limited. In Georgia, a defendant may not recover litigation expenses pursuant to

0O.C.G.A. 8 13-6-11 when prosecuting anglsory counterclaim._See, €.9.

O.C.G.A. 813-6-11; Ewayv. Ga. R.R. BankB06 F.2d 991, 993 (11th Cir. 1986);

Homac Inc. v. Fort Wayne Mortg. C&77 F. Supp. 1065, 1072 (N.D. Ga. 1983);

Sugarloaf Mills Ltd. P’ship o6Ga. v. Record Town, Inc701 S.E.2d 881, 884 (Ga.

Ct. App. 2010); Whitaker \Hous. Cnty. Hosp. Auth613 S.E.2d 664, 668-69 (Ga.

Ct. App. 2005). A defendant may onbcover litigation expenses pursuant to
O.C.G.A. 8 13-6-11 when it has pleddabeen successful in prosecuting a

counterclaim that is independent of tiaims alleged by the plaintiff. Segk>®

* The Court notes that a party may retaver on both legal and equitable claims
and recovery on legal clainssgenerally limited to eidr contract or tort. See
McBride v. Life Ins. Co. of Va.190 F. Supp. 2d 1366378 (M.D. Ga. 2002)
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[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Cardinal’s Motion for Relief Under Rule
56(h) of the Federal Ruled Civil Procedure [192] i®DENIED.

IT ISFURTHER ORDERED that Cardinal’'s Second Motion for Partial
Summary Judgment [143] GRANTED IN PART andDENIED IN PART. Itis

GRANTED in favor of Cardinal on Cardinal’s claim that (1) the number of self-

(“[a]t trial the jury will be instructed @t Plaintiff may recover on his fraud claim
or unjust enrichment claim only if thery finds that there was no breach of
contract”); Original Appalachian Artarks, Inc. v. Schlaifer Nance & C&79 F.
Supp. 1564, 1579 (N.D. Ga. 1987) (noting pligi may recover on its tort claims
only if the jury finds that there wam breach of contract); Lee v. Shiifl3 S.E.2d
906, 913 (Ga. Ct. App. 2011) (“A plaintd¥ho has been successful on alternate
contractual and tort remedies is requite@lect its remedy.”). Additionally, while
a party may pursue alternative and inconaistemedies at trial, a party is not
permitted to recover its actudamages multiple times onaaalternative theory of
relief. SeeMarvin Nix Development Co. v. United Cmty. Baré®2 S.E.2d 23, 25
(Ga. Ct. App. 2010) (quoting Flayan v. ExecOffice Ctrs., Inc,. 546 S.E.2d 559,
561 (Ga. Ct. App. 2001)) (“Whila party may pursue inconsistent remedies, he ‘is
not permitted a double recovery of the same damages for the same wrong. He is
entitled to only one satisfaction of the sammeéges, in either contract or tort.™).
However, a party may recover at lawlwoth a breach of contract claim and a
fraud claim, to include punitive damagedjere the fraud is not related to an
inducement to enter the contract. $Emnderson v. Glen Oak, In@51 S.E.2d

640, 641 (Ga. 1987); Woodhull v. Saibaba Cdsp7 S.E.2d 493, 497-98 (Ga. Ct.
App. 1998) (damages that arise from fraotther than a fraudulent inducement to
enter a contract, are not duplicative of a bheaf contract claim) Accordingly, at
trial, Cardinal will be required to eleits remedy if successful on multiple claims;
may not recover its actual damages multiptees on each claim; and may recover
on its fraud claim in addition tibss breach of contract claim.
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invoice courier transactions isiLbe calculated at the stop level, not the order level;
(2) nVision is not permitted to char@ardinal for “flat file data feed” and
“multiple line item data field” charges, or other charges that are not included in the
LSA; and, (3) that Cardinal has not retdnor used any of nVision’s trade secrets
or proprietary information; andENIED on Cardinal’s claim that it is entitled to
equitable reformation of the agreement to reflect the parties’ intended rate of $.02
per self-invoice courier transaction.

IT ISFURTHER ORDERED that nVision's Second Motion for Partial
Summary Judgment [148] BENIED.

IT ISFURTHER ORDERED that nVision’'s Renewed Motion for
Summary Judgment on Cardinal’s Countairols of Fraud and Estoppel [206] is

DENIED.

SO ORDERED this 14th day of August, 2012.

WILLIAM S. DUFFEY, }& l

UNITED STATESDISTRICTJUDGE
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