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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

ALTON LUMPKIN, et al.,

Plaintiffs,
V. CIVIL ACTION FILE
NO. 1:11-CV-1471-TWT
L. IRWIN

a police officer for the City of Atlanta
individually, et al.,

Defendants.

ORDER

This is a civil rights action. It is before the Court on the Defendants’ Motion
to Strike [Doc. 53] andhe Defendants’ Motion for Summary Judgment [Doc. 41].
For the reasons set forth below, the Court DENIES the Defendants’ Motion to Strike
and GRANTS IN PART and DENIES IN PART the Defendants’ Motion for Summary
Judgment.

|. Background

The facts underlying this action arefabows according to the Plaintiffs: On
September 2, 2009, according to Jefferynpkin, he was outside of his brother’'s
house cleaning the interior of his car. (Jaipkin Dep., at 35.) While cleaning his car,

Lumpkin said that he was playing the musitis car “just factory, about 5, volume
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5 or 6, just factory.” (J. Lumpkin Depat 35.) According to Lumpkin, he was
watching the police officers exit their cgyeeparing to search nearby house. (J.
Lumpkin Dep., at 27.) After the AtlanBolice Department had completed a drug bust
at the house across the street, Defendé#ide® Luke Irwin came to Plaintiff Jeffery
Lumpkin’s gate and yelled “Turn that damadio down or | will come turn the radio
down for you.” (J. Lumpkin Aff. § 11Crystal Barnes Bond Hearing Testimony of
October 12, 2009 (“Barnes Tasony”), at 14.) JefferjLumpkin then turned the
radio down. (Id. Officer Irwin walked back acss the street and spoke to Defendant
Officer Brandon Robinson. Officer Robinson then came to the gate outside Jeffery
Lumpkin’s property, and calletkffery to come to the gatéhere he was; Jeffery did
not go to the gate, but remained where he atahe back of hisar in the driveway.

(J. Lumpkin Aff. { 20; Barnes Testimony, at 14.)

After Jeffery Lumpkin did not go tthe gate where Officer Robinson was,
Robinson kicked the gate opened and wenvhere Jeffery Lumpkin was standing
behind his car and began poking him in¢hest with his finger and bumping him
with his shoulder and saftlll show you what happe when you don’t obey a police
officer.” (J. Lumpkin Aff. § 20; Barnes Testimony, at 14.) Jeffery Lumpkin backed
up against his car trying to get away fr@fficer Robinson’s assault. When he was

up against his car and couidt go any further, OfficeRobinson poked him in his
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chest with his finger and again bumpedhhwith his shoulder and said “you are a
smart ass, let's see what you gonna ddficeér Robinson had his nightstick in his
hand and Jeffery Lumpkin did not wantgiwe Robinson an excuse to hit him with
the nightstick. Officer Robinson turned e was leaving and then turned back
quickly and struck Jeffery Lumpkin in the eye with his fist, while holding his baton.
(J. Lumpkin Aff. 1 20-23; Barnes Testimorat, 15.) Jeffery Lumpkin slid to the
ground from Officer Robinson’s blow this eye. After Jeffery was on ground,
Robinson struck him again and Officer Irvaame into the yardnal he struck Jeffery
Lumpkin on his side while he was on t@und not resisting. Jeffery Lumpkin was
able to protect his head from the blowsil Officer Robinson had cuffed him; after
he was handcuffed Officer Irwin struckiféey Lumpkin on his hand with his baton.
(J. Lumpkin Aff. Y 23-26.) After Jeffe Lumpkin was beaten and handcuffed,
Officer Robinson grabbed Jeffery’s dreazkds and began dragging him toward the
street; Robinson continued to drag him until seven of his dreadlocks came from his
head. Officer Robinson threw his hairotite ground and then Robinson and another
officer dragged him to a patrol car. (Limpkin Aff. § 27.) From the time Jeffery
Lumpkin encountered these Defendants henlloatleen out of his brother’s yard until

they dragged him out into the street afterhad been beaten. (J. Lumpkin Aff.  28.)
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Plaintiff Alton Lumpkin was inside hisouse when the police first came to his
gate and only learned about what wapgd®mning when Crystal Barnes came to the
porch. (A. Lumpkin Aff. § 5.) Alton came to the porch and saw a number of police
officers beating his brother Jeffery Lumpkvhile he was on the ground. (A. Lumpkin
Aff. I 6.) Alton ran down the steps yellingrfthem to stop beating his brother. Just
as he got to the bottom of the steps a wiiiieer, who he latelearned to be Officer
Irwin, grabbed him and with the help ather officers threw him to the ground and
began beating hinAt one time Officer Irwin had his knee in Alton’s back while he
pushed Alton’s head into the ground atwhtinually punchedilton’s side. The
officers continued to beat Alton Lumpkafter he was on the ground and handcuffed.
(A. Lumpkin Aff. 1 8-9; Barnes Testimony, at 15.) After they had beaten Alton,
Alton was searched and taken to the pataolwvhere his brother Jeffery Lumpkin was.
Officer Irwin looked into the window of theatrol car and toldeffery and Alton that
they would be taken to Grady Hospital. imsgaid that when they got home from the
hospital that they should forget aboutathad happenedlt&n Lumpkin responded,
“Hell No! you want not the way you beat us up.” (A. Lumpkin Aff.1814.)

The Lumpkins were taken to Grady Hdapto get treatment for their injuries
and afterwards they wetaken to the Fulton Coungail. (J. Lumpkin Aff. 1982, 33;

A. Lumpkin Aff. 1 16) Jeffery’s eye socket was chexl and the middle finger on his
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right hand was broken. He waleared by the medical persel at Grady and he was
taken to Fulton County jail. fiery continued to have pblems with his eye and his
hand. On September 23, 2009, he wasnd&eGrady Hospital and they performed
surgery on his hand that day. The docdtoplanted a rod in his middle finger and
secured it with screws. (J. LumpkirffAff 32-36.) On Oatber 12, 2009, 40 days
after Alton Lumpkinwas arrested, he was allodveo sign his own bond and was
released from Fulton County jail. On Octolid, 2009, 42 days aftee was arrested,
Jeffery Lumpkin was allowed to signshown bond and was released from Fulton
County jail. (J. Lumpkin Aff. § 37.)

Jeffery Lumpkin learned while in jail thaé had been charged with Obstruction
of Law Enforcement Officer; Cruelty tGhildren in the Third Degree; Terroristic
Threats; Disorderly Conduct; and Pubbounkenness. Jeffery Lumpkin denies
obstructing either of the Defendants ny@ther Atlanta Police officer on September
2,2009. He denies committing the act aigdty to children, because he did not curse
or call the officers any names while theyrevet the gate or inside his brother’s
property. (J. Lumpkin Aff. 1 9.) At no timgid Jeffery Lumpkin threaten any of the
officers with harm while they were atelfence gate or after they came onto the
property, and at no time did Jeffery Luknp throw anything at the Atlanta Police

officers on September 2, 2009. (Barnestifesny, at 14.) At no time was Jeffery or
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Alton Lumpkin disorderly before or during the time they encountered the police
officer. (Barnes Testimony, at 14-15.) Jeffery Lumpkin did not drink in public and
was not under the influence of alcohol duriing events in question. (J. Lumpkin Aff.
1 28.) On August 3, 2010, all charges weiimissed against Jeffery Lumpkin and
Alton Lumpkin. (J. Lumpkin’s Aff. 19 39-40.)

The Defendants tell a veryftirent story. Their version is: On September 2,
2009, at approximately 7:30 p.m., Officénsin and Robinson we part of a group
of police officers gathered at the 2100 blo¢¥olar Rock Place in Atlanta, Georgia
to conduct a search, pursuant to a search warrant of a house in that neighborhood.
Jeffery Lumpkin was staying at the homé&sfbrother, Alton Lumpkin, at 2167 Polar
Rock Place. After serving the warrant, Offitevin went back to the police vehicles
to retrieve an evidence box. While retrigyithe box, Officer Irwirtould hear Jeffery
Lumpkin playing the music from his car. (Irwin Aff. § 5.) Without going onto the
property at 2167 Polar Rock Place, Officeriinasked Jeffery Lumpkin to turn down
his music.

After instructing Mr. Lumpkin to turdown his music, Officer Irwin began to
walk back toward the house at which the police served the warrant. In response to his
instructions to turn down the music, Offidawin states that he was called a “cracker”

and “honky.” Officer Irwin says Mr. Lumpkithen stated, “I ain’t got to do shit, I'm
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on my motherfucking property.... you can’t tell me what the fuck to do on my damn
property.” There were young children presenttive area when Jeffery Lumpkin
cursed Officer Irwin. (Irwin Aff. § 6.) Officer Brandon Robinson was at the location
in connection with the search warrafitfficer Robinson had also asked Jeffery
Lumpkin to lower the volume of his mus{&obinson Aff. { 6.) At this time, Officer
Robinson had not come onto the propevhere Jeffery Lumpkin was standing. In
response to Officer Robinson’s requekifery Lumpkin called Officer Robinson
“Uncle Tom” and “pussy assgger.” (Irwin Aff. § 7; Robinson Aff.  6.) Going a step
further, Jeffery Lumpkin then threw atde of beer in the direction of Officer
Robinson toward a fence where Officastitnson was standing and stated, “I'll kick
your ass... I'll kill ya nigger, this is myotherfucking property... if you come on this
property I'm going to fuck you up.” (Irwin Afff] 7; Robinson Aff{] 7.) Officer Irwin
was now slightly behind Officer Robinson—still not on the Lumpkin property.
Based upon Jeffery Lumpkin's refusal lower the volume of his music,
throwing the beer bottle and his loutthreatening and vulgar language, Officer
Robinson came on the Lumpkin propeffgobinson Aff. § 7.) Upon entering the
property, Jeffery Lumpkin got into a fighting stance toward Officer Robinson and
repeatedly asked, “What you going to do f6¢Robinson Aff.  7; J. Lumpkin Dep.,

at 31-32.) Jeffery Lumpkin then threw a punch at Officer Robinson and a physical
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struggle began. (Robinson Aff.7; Irwin Aff. § 7.) Officer Irwin, upon seeing that
Jeffery Lumpkin was not going to compiyth Officer Robinson’s initial directives
and was attempting to punch Officer Rolminsheaded back toward the property.
Again, Officer Irwin was slightly behin®fficer Robinson when Jeffery Lumpkin
shouted obscenities and threw the beer béti©fficer Irwin approached the scuffle,
he noticed that Alton Lumpkin, Jeffery ipkin’s brother, ran from inside of the
house screaming at the officers and attethfmiget into the struggle between Jeffery
Lumpkin and Officer Robinson. (Compl7%.) Officer Irwin pushed Alton Lumpkin
away from Officer Robinson and told himgtand away as Officer Irwin was going
to assist in subduing Jeffery Lumpk#iton Lumpkin’s response to these commands
was to punch Officer Irwin in the left edltwin Aff.  9.) Jeffey Lumpkin admitted
that Alton Lumpkin got involved by yelling toetofficers, “Get off of my brother, get
off of my brother.” (J. Lumpkin Dep., at 65.)

During the scuffle, Officer Irwin dadoyed his baton and struck Alton
Lumpkin’s left leg. While Officer Irwinwas deploying his lhan and preparing to
strike Alton, Alton escalated his attaakon Officer Irwin byattempting to tackle
Irwin and grab Irwin’s holstered gunfi@er Irwin dropped to the ground on his right
side (the side holding his gun) in a@teanpt to prevent Alton Lumpkin from actually

grabbing the gun. Alton Lumpkin managegtol Officer Irwin’s gun magazine from
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his work belt and began using the magaais@nprovised brass knuckles by striking
Officer Irwin in the testicles. (Irwin Aff. 9.) In defense, Officelrwin struck Alton
Lumpkin with his baton. Eventually, witthe aid of other officers on the scene,
Jeffery Lumpkin and Alton Lumpkin wesaibdued and placed under arrest. At the
time of their arrests, both Lumpkins sied of alcohol. (Iran Aff. § 11.) Both
Lumpkins were charged with obstructindgwmdering law enforcement officers, while
Jeffery Lumpkin was charged with terrdigsthreats, using fighting words in the
presence of a child under the age aidrteen, public drunkenness, and cruelty to
children. Alton Lumpkin was charged wittiempting to remove an officer’s firearm,
aggravated assault, battery and cruelty to children.

Jeffery Lumpkin alleges that he suffdra broken nose, a crushed eye socket,
a broken finger, injuries to his knees, thighs and lost of seven dreadlocks of hair as a
result of the confrontation on Septembe2@)9. (J. Lumpkin Dep., at 50-51, 55-57.)
Plaintiffs Jeffery Lumpkin and Alton Lupkin have alleged excessive force against
the Defendants, yet Jeffery Lumpkin adndttkat he cannot identify the persons who
injured him. (J. Lumpkin Dep., at 55-57.)

Both Jeffery Lumpkin and Alton Lumpkimere indicted by a grand jury for the
incident of September 2, 2009.d@pl. 11 53, 83.) The charges wentle prossed

on August 3, 2010. (Compl. 11 62, 98n)portantly, Brandon Robinson had no
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interaction (physical or verbal) with Al Lumpkin and/or leshia Lumpkin. As for
Luke Irwin, other than his initial verbal exchange with Jeffery Lumpkin, his contact
was only with Alton Lumpkin (none witkeshia Lumpkin) against whom he was
forced to defend himself.

The Plaintiffs filed the Complaint on May 5, 2011 [Doc. 1]. The Defendants
filed this Motion for Summary Judgmem May 2, 2012 [Doc. 41], and this Motion
to Strike the Testimony of Crystal Barresd the Affidavit of Jeffery Lumpkin on
June 25, 2012 [Doc. 53]. The Cooonsiders the Motion to Strike first, and then turns
to the Motion for Summary Judgment.

[I. Motion for Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the pises show that no genuine igsaf material fact exists
and that the movant is entitled to judgmenaasatter of law. Fed. R. Civ. P. 56(c).
The court should view the evidence and afgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398.U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuine issue of material fact. Celotex Corp. v. Chtiett.S.

317, 323-24 (1986). The burden then shifts to the nonmovant, who must go beyond

T:\ORDERS\11\Lumpkin\msjtwt.wpd -10-



the pleadings and present affirmative eviden@ow that a genuine issue of material

fact does exist. _Anderson v. Liberty Lobby, In€77 U.S. 242, 257 (1986).

[1l. Discussion

A. Motion to Strike

The Defendants move to strike Jeffegynpkin’s Affidavit and Crystal Barnes’
Bond Hearing Testimony. The Defendaatgue that Crystal Barnes’ Testimony
should be excluded because Jeffery Lumpkin did not mention in his deposition that
she was present during the events in goes While a jury may find that Barnes’
testimony should be given lesgight as a result, it doe®t make Barnes’ testimony
inadmissible. The Defendants argue theffery Lumpkin’'s Affidavit should be
excluded because in it he “seeks to plug the gaping holes created by his deposition
testimony.” (Defs.” Reply Br. in Supp. d@efs.” Mot. for Summ. J., at 5.) For
example, the Defendants point out thahis deposition, Jeffery Lumpkin could not
identify who crushed his eye socket, who brblsfinger, or who pulled out his hair.
(Id.) However, in his affidat, Jeffery Lumpkin is now able to identify who caused
his injuries. Again, angliscrepancy between Jeffdrympkin’s deposition testimony
and his affidavit may beonisidered by a factfinder who is determining the credibility
of the affidavit. But, the Court will n@xclude the affidavit&cause it conflicts with

other evidence.
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The Statement of Facts in the Ptdfs’ Response Brief (at 2-8) closely
resembles the Complaint. The Defendamimt out that the Affidavit states that
Officer Robinson punched Jeffery Lumpkmthe eye, which the Defendants argue
carries “[tlhe implication...that Officerdbinson is responsible for Jeffery Lumpkin’s
crushed eye socket.” Yet, the Comptaalready blames Officer Robinson for
crushing Jeffery Lumpkin’s eye socket, albeit with his baton rather than his fist.
(Compl. 1 37.) The Affidavit does fill isome details omitted by the Complaint, but
certainly does not “assert a brand nempleaded set of facts and circumstances.”

Schambeau Props., L.P. v. Waffle House,,|@tv. Act. 11-0029-WS-B, 2011 U.S.

Dist. LEXIS 149607, at *20 (S.D. Ala. 2011). This case has always been about the
events of September 2, 2009 at the Lumpkresidence, since the Complaint and
through the Plaintiffs’ Response to the Defendants’ Motion for Summary Judgment.
The Complaint gave the Defenda fair warning of the Plaintiffs’ theories and facts
underlying this action. While a factfindeay choose to discredit Crystal Barnes’
Testimony and Jeffery Lumpkin’'s Affid@vafter reviewing Jeffery Lumpkin’s

deposition testimony, these pieces of evidence are still admissible.
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B. Motion for Summary Judgment

1. Aqggravatedissault

Count X of the Complaint is for aggraedtassault. Aggravated assault is a
criminal offense, as defined by O.C.G.A. 83&-1. The Plaintiffs have no private

right of action against the Defendants fggeavated assaulEvans v. Assocs., Inc.

v. Continental Homes, Inc785 F.2d 897, 912-13 (11thrC1986). The Defendants

are entitled to summary judgment on this claim.

2. Civil Conspiracy

The Plaintiffs claim that Officers Robinson and Irwin conspired to inflict
physical harm upon Jeffery Lumpkin. “To recover damages for a civil conspiracy
claim, a plaintiff must show that two orore persons, acting concert, engaged in

conduct that constitutes a tort.” WrightApartment Inv. and Management C&15

Ga. App. 587, 595 (2012), quoting Btageem-Graydon v. SunTrust Ba@k8 Ga.

App. 200, 207(6) (2002). Jeffery Lumpkswears that Officers Robinson and Irwin
had a conversation while directly lookingin, which was immediately followed by
Officer Robinson walking back to Jeffdrympkin’s gate, and then Officer Robinson
proceeding to assault him. (J. Lumplfi. 1 16-17.) The Defendants argue that
“[w]ithout specific allegations of what aciDefendants discussed, there can be no

conspiracy.” (Defs.” Br. in Supp. of DefdMot. for Summ. J., at 24.) The Court
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disagrees; the Plaintiffs do not havepi@sent evidence of the substance of the
Defendants’ conversation to furnish evidence of a conspiracy:

Civil conspiracy is an act whiclks by its very nature covert and
clandestine, and usually not susceptible of proof by direct evidence.
Concert of action, amounting to conspiracy, may be shown by
circumstantial as well as direct evigden It is not necessary to prove an
express agreement or compaatong the wrongdoers; their common
design may be inferred from thetuee of the acts done, the relation
between them, their mutual interests in the matter, and other
circumstances.

Wright, 315 Ga. App. at 595, quoting Hifsederal Savings Bank v. Hafit85 Ga.

App. 304, 305(2) (1987). Jeffery Lumplks Affidavit provides circumstantial
evidence of a conspiracy between OfficeobRson and Irwin. If gury were to find
Jeffery Lumpkin’s testimony credible,dbuld reasonably infer from the testimony
and the officers’ actions during and afteg tonversation that the officers agreed to
engage in tortious conduct. Therefditee Defendants are not entitled to summary
judgment on this claim.
3. False Arrest

False arrest occurs when a plaintiff is arrested maliciously and without probable
cause. O.C.G.A. §51-7-1. Viewed in the ligidst favorable to the Plaintiffs, there
is evidence to support the Plaintiffs’ clatimat they were arrested maliciously and
without probable cause.

4. Malicious Prosecution
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Under Georgia law, “[a] criminal presution which is carried on maliciously
and without any probable cause and which causes damage to the person prosecuted
shall give him a cause of action.” OGCA. 8 51-7-40. A grand jury indictment
constituteprimafacieevidence that probable causeséed for the prosecution. Kelly

v. Serna 87 F.3d 1235, 1241 (11th Cir. 1996}ting Agbongha v. Circuit City

Stores, Ing. 214 Ga. App. 561, 563 (1994). “[T]he grand jury's return of the

indictment against the [Plaintiffs] isipra facie but not comgsive evidence that
probable cause existed for the prosecution. Timedourden shift[s] to [the Plaintiffs]
to come forward with specific facts tenditagshow that probable cause did not exist
for [their] arrest[s] and that the chargagainst [them] werenstead motivated by
malice.” Agbonghag?14 Ga. App. at 563. Viewedtime light most favorable to the
Plaintiffs, there is evidence supporting thessertion that probable cause did not exist
for their arrests and that the chargesre motivated by malice. A grand jury
indictment is not conclusive on the matbéprobable cause, as a jury conviction in
the absence of fraud would have been. Kelly F.3d at 1241giting Monroe v.
Sigler, 256 Ga. 759 (1987). Thus, this claim survives summary judgment.

5. Excessive Force

The excessive force standard is basetkasonableness. It looks to the need

for force, the amount of foraesed, and the injury inflictedlones v. City of Dothan
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121 F.3d 1456, 1460 (11th Cir. 1997). “Determg whether the force used to effect
a particular seizure is ‘reasonable’ untlee Fourth Amendment requires a careful
balancing of ‘the naturand quality of the intrusion on the individual's Fourth
Amendment interests’ against the countervailing governmental interests at stake.”

Grahamv. Conned90 U.S. 386, 396 (1989), quoting United States v. PA&&U.S.

696, 703 (1983). According to Jeffery hpkin’s Affidavit and Crystal Barnes’
Testimony, the Defendants had no neadfdoce and there were no countervailing
governmental interests at stake because the Defendant Officers conspired and acted
to maliciously injure and arrest two lawiding citizens. Viewed in the light most
favorable to the Plaintiffs, there is anggne issue of material fact, and summary
judgment on this claim is inappropriate.

6. Qualified Immunity

42 U.S.C. § 1983 provides a private caokaction for persons whose rights
under the federal Constitution haween violated under color of state law. Inresponse
to the Plaintiffs’ claim that the Defendantleprived them of rights, privileges, or
immunities secured by the Constitution ox$aof the United States, the Defendants
have asserted the defense of qualifiednunity. Qualified immunity shields
government officials executing discratiary responsibilities from civil damages

insofar as their conduct does not violate die@stablished statutory or constitutional
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rights of which a reasonable person wbléve known._Gurson v. McMillian 939

F.2d 1479, 1487 (11th Cir. 1991)ticg Harlow v. Fitzgerald457 U.S. 800, 818

(1982). Qualified immunity is a questionlafv to be decidelly the Court. The test
for qualified immunity is one of "objectesreasonableness” in evaluating the conduct
of the government official claiming its peation. "[A]ll but the plainly incompetent
or those who knowingly violate the law'hfil protection in qualified immunity. _Id.

citing Malley v. Briggs 475 U.S. 335, 341 (1986).

In Rich v. Dollar 841 F.2d 1558 (11th Cir. 1988)etkleventh Circuit adopted

a two part analysis for assessing the qualifiemunity defense. First, the defendant
public official must prove that he actedlnn the scope of his discretionary authority
when the challenged conduct oo&d. If the defendant sdiiss this part, the burden
shifts to the plaintiff to show that the defendant public official's conduct violated
clearly established law. ldt 1563-64.

With the facts viewed in the light most favorable to the Plaintiffs, the
Defendants conspired and proceeded to #ssaiter, arrest, and prosecute innocent
civilians. This onduct would infringe upofithe very core of what the Fourth

Amendment prohibits,” and would violateselly established law. Vinyard v. Wilson

311 F.3d 1340, 1355 (11th Cir. 2002). The Defendants are not entitled to qualified

immunity for any of the Plaintiffs’ claims on summary judgment.
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7. Official Immunity

The Defendants seek official immunityrfime alleged violations of state law.
The Georgia Constitution sets forth the wime of sovereign immunity. Ga. Const.
art. 1, 2, 1 IX. Pursuant to thismstitutional provisiongities and counties are
absolutely immune from suit for tort liability, unless that immunity has been
specifically waived by "an Act of the Gelaé Assembly which specifically provides
that sovereign immunity is thereby waivewdahe extent of such waiver." Gilbert v.
Richardson264 Ga. 744, 747 (1994); sels00.C.G.A. 8§ 36-1-4 ("A county is not
liable to suit for any cause attion unless made so by stat"). Sovereign immunity

also bars claims against officialsthreir official capacity, Cameron v. Laj@j/4 Ga.

122, 126 (2001), and in their individual capgcpursuant to the doctrine of official
immunity. Gilbert 264 Ga. at 750. Official immity precludes hindsight review of
an official's judgment and allows public ployees to retain independence of action
without fear of becoming personally liable. Gilh@®4 Ga. at 750. A public officer
may be personally liable foiegligently performing ministerial acts. However, under
the doctrine of official immunity, an offial is immune from liability for discretionary
acts performed within the scope of his ofli@uthority if the actions are done without

willfulness, malice, or corruption. Camerdv4 Ga. at 123.
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Actual malice, in the context of off@l immunity, is equated with "express
malice or malice in fact" and requires a sigywof "deliberate intention to do wrong."

Adams v. Hazelwoad®71 Ga. 414, 414-15 (1999 errow v. Hawkins266 Ga. 390,

391 (1996). Mere proof of ill will, anger, frustration, or irritatiis insufficient to

establish actual malice. Adan®/1 Ga. at 415; Woodward v. Gré41 Ga. App.

847,851 (2000). Rather, the plaintiff musbe that the publicficer acted with the
deliberate intent to commit a wrongful actwith the deliberate intent to harm the

plaintiff. Anderson v. Cobf?58 Ga. App. 159, 160 (2002) (citing Adar@gl Ga.

at415); se&idd v. Coates?271 Ga. 33, 33-34 (1999) (dafig "actual intent to cause

injury” as "an actual intent to cause hanthe plaintiff* encompasses concept of
willfulness, malice, or corruption in the cent of official immunity). Here, viewed
in the light most favorable to the Plafifdi Jeffery Lumpkin’s Affidavit and Crystal
Barnes’ Testimony create a genuine issue of material fgardemg whether the
Defendants acted with deliberate intentharm the Plaintiffs. Therefore, the
Defendants are not entitled to officiakmunity at the summary judgment stage.
8. Consortium

Plaintiff leshia Lumpkin claims that slwas harmed by the false arrest of her

husband, Alton Lumpkin. Anarried person has a right to recover for the loss of

consortium, or loss of services, of the spouse. Alton Lumpkin’s false arrest claim
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survives summary judgment, and thus leshia Lumpkin’s consortium claim survives

as well.

9. Punitive Damaqges

Under Georgia law, “[p]unitive damagesay be awarded only in such tort
actions in which it is proven by cleancconvincing evidence that the defendant's
actions showed willful misconduct, medi, fraud, wantonness, oppression, or that
entire want of care which would raise fi@sumption of conscious indifference to
consequences.” O.C.G.A. 8§ 51-12-5.1(lBunitive damages cannot be imposed

without a finding of some form of culpaldenduct._Colonial Pipeline Co. v. Brown

258 Ga. 115, 118 (1988). Viewed in the ligmbst favorable to the Plaintiffs, the
evidence shows willful misconduct and maliCénere is a genuine issue of material

fact regarding whether punitive damages are appropriate.
V. Conclusion

For the reasons set forth above, tleei€@ DENIES the Defendants’ Motion to
Strike [Doc. 53] and GRANTS IN PART and DENIES IN PART the Defendants’

Motion for Summary Judgment [Doc. 41].
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SO ORDERED, this 2 day of October, 2012.

/sIThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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