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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

Inre

KEITH EUGENE THOMAS,
Debtor.

1:11-cv-1608-W SD
KEITH EUGENE THOMAS,

Appellant,
V.
ADAM M.GOODMAN,

Appellee.

OPINION AND ORDER

This matter is before the Court Keith Eugene Thomas’s (“Debtor”)
Appeal from the Bankruptcy Court ftre Northern District of Georgia
(“Bankruptcy Court”) of oders requiring him to depa his monthly mortgage
payments with the Chapter 13 Truste€r(istee”) and dismgng his bankruptcy
case for failure to do so. (S@eders dated Mar. 25 and Apr. 6, 2011, Inre

Thomas No. 10-95887, ECF. Nod2, 45 (Bankr. N.D. Ga.)).
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l. BACKGROUND
On March 25, 2011, the Blruptcy Court ordered Debtor to pay $1,100 on

the first of each month (“Mtgage Payments”) to the Standing Chapter 13 Trustee
to meet the Debtor’'s payment oblige on a promissory note secured by a
residential mortgage.The Bankruptcy Court directed the Trustee to hold the
funds in escrow pending the resolutioraofadversary proceeding between the
Debtor and Bank of America Home Lo&ervicing, LP (“Bank of America”), in
which the Debtor disputed whetherrikaof America was the holder of the
promissory note. In its March 25, 2010rder the Bankruptcy Court warned the
Debtor that failure to keep his Mortgage Payments current could result in the
Debtor’s case being dismiskeithout further hearing.

On April 1, 2011, the Trustee notifiedetilBankruptcy Court that the Debtor
had failed to make the Migage Payments orderbyg the Bankruptcy Court and
requested that the case be dismisged.April 6, 2011, the Bankruptcy Court
dismissed the action.

The Debtor contends that requiring Hionmake his Mortgage Payments to
the Trustee “prejudice[d] debtors’ rightsttee equal protection of laws and the due

process of laws” [sic] in his advergasroceeding against Bank of America.

The Bankruptcy Court had previously tdlee debtor at a hearing held on March
10, 2011, that the Debtor was requiredéep his mortgage payments current.



Plaintiff admits that he o@s approximately $1,100 peronth but disputes whether
Bank of America can prove that the MorggaPayments wereqaired to be paid

to Bank of America. The Dxéor also claims that the dismissal of his case without
the opportunity to respond to the March 2811, Order violated the rules of the
Bankruptcy Court and his equalopection and due process rights.

1. DISCUSSION

A. Standard of Review

“On an appeal the district court . may affirm, modify, or reverse a
bankruptcy judge’s judgmendyder, or decree or remand with instructions for
further proceedings. Findings of faathether based on oral or documentary
evidence, shall not be s&tide unless clearly erronepasd due regard shall be
given to the opportunity of the Bankrupt€©purt to judge the credibility of the
witnesses.” Fed. R. Bankp. 8013. The burden is on the appellant to show that

the Bankruptcy Court’s factual fimalys are clearly erroneous. ;ldee alsdn re

Downtown Properties, Ltd794 F.2d 647 (11th CiL986). The Court reviewsge

novo, the Bankruptcy Court’s condions of law._In re RideB1 F.3d 1102, 1104

(11th Cir. 1994).



B. Analysis
Requiring the Mortgage Paymentsi® made to the Trustee did not

prejudice the Debtor’s due process or équatection rights or any other of the
Debtor’s rights, and did not violate the Bankruptcy Court rules. The Debtor admits
that he owes the Mortgage Paymenikie Bankruptcy Court simply required the
Trustee to hold the Mortgage Paymemizde by the Debtor until the Bankruptcy
Court considered the adversary actited against Bank of America by the
Debtor. The requirement that the Mortgd&pyments be held by the Trustee not
only maintained the status quo, but g@aknsured that the Mortgage Payment
funds were available to be paid to fherson the Bankruptcy Court determined was
entitled to receive the payments the Debitas obligated to make on his mortgage.
This arrangement also ensured thatDiebtor was able to meet the payment
schedule contemplated inetlbebtor’s proposed ChaptE3 plan. The Debtor does
not cogently explain how the requiremémat he pay the mortgage amounts due
violated his equal protection or due process rights.

Furthermore, the Bankruptcy Court wamstrained not to interfere with the
rights of whoever was entitled to receive the Mortgage Payments. Under 11
U.S.C. 8 1322(b)(2), a court cannot modify the rights of a holder of a “claim

secured only by a security interest in rneadperty that is the debtor’s principal



residence,” except to cure a prepetition défand put the debtor’'s payments back
on schedule under § 1322(b)(5). Section IBK3) provides further that a plan
may require “maintenance of paymentsleltthe case is pending” on a “secured
claim on which the last payment is dueeathe date on which the final payment
under the plan is due.” The BankruptCgurt thus was nqgiermitted to modify
Debtor’s obligation to make the Mortga Payments, and the Debtor’s plan
required him to continue timely paying mmsortgage obligations. Doing so was a
sensible way to administer the casete$ted the viability of the plan the Debtor
requested be approved andtésl the Debtor’s good faith seeking to restructure
his debt obligations.

The Court also concludes that, under tircumstances here, the Debtor is
not entitled to relief based upon his claimed inability to respond to the March 25,
2011, Order. In the Order dated Mag&fh 2011, the Debtor was told to stay
current on his mortgage. The Debtor wasned that his failure to make his
scheduled Mortgage Paymestsuld result in the Debt’s case being dismissed
without further hearing. Despite thiseaek warning, the Debtor failed to comply
with the Bankruptcy Court’s order. The Iter next claims that he should have
been allowed twenty days to respond t thquest for dismissal. The fact is,

however, that he had ample time toeadtjto the March 25, 2011, Order. The



Debtor was advised at a hearing conddice March 10, 2011, that his case would
be dismissed if he did not make Mertgage Payments. That warning was
reiterated in the March 22011, Order. The case wast dismissed until April 6,
2011. The Debtor did not take anytian between March 1@2011 and April 6,
2011, to challenge or otherwise respond to the Court’s requirement that he
continue to make timely magyage payments. The Codutther finds that delaying
the dismissal of the Debtor’s action sattthe Debtor could assert the baseless
claims he asserts her@uld have unfairly extendeddltautomatic stay to the
detriment of his creditors. Séé4 U.S.C. § 1307(c) (allowg bankruptcy courts to
dismiss chapter 13 cases for cause uighiclg “unreasonable delay by the debtor
that is prejudicial to cretbrs”). The Court does notrfd any error of law in the
Bankruptcy Court’s judgment that the case be dismissed.

Accordingly, and for the foregoing reasons,

IT ISHEREBY ORDERED that the Bankruptcy Court’s judgment is
AFFIRMED.

SO ORDERED this 21st day of September, 2011.

Wikan & . Mo

WILLIAM S. DUFFEY, JR!
UNITED STATESDISTRICT JUDGE




