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SUBJECT: . " Exercising Prosecutorial Discretion Consistent with the Civil

*Immiggation Enforcement Priorities of the Agency for the .
- Apprehension, Detention, and Removal of Aliens o

- Purpose

This memorandum prov1des U.S. Immigration and Customs Enforcement (ICE) personnel
guidance on the exercise of prosecutorial discretion to ensure that the agency’s immigration
enforcement resources are focused on the agency’s enforcement priorities. The memorandum
also serves to make clear which agency employees may exercise prosecutorial d1eeret10n and

. what factors should be oons1dered

This memorandum buﬁds on several emstmg mcmoranda related to prosecutonal discretion with

special empha313 on the followmg
+ Sam ‘Bernsen,' Tmmigration and Naturalization Service (INS) General Counsel, Legal
Opinion Regarding Service Exercise of Progecutorial Discretion (July 15, 1976);

» Bo Cooper INS General Counsel INS Exercme of Prosecutorial Discretlon (July 11,

_ 2000);

» Doris Meissner, INS Conumssmner Exeremng Proseeutenal D:scret]on (November 17
2000);

«» Bo Cooper, INS General Counsel MOthIlS to Reopen for Cons1derauons of Ad;}usmlent
of Status (May 17, 2001);’

» William J. Howard, Principal Legal Adwsor Prosecutorial D1scret1on {October 24,
20035); '

& Julie L. Myers, Asmstant Secretary, Proseoutonal and Custody Discretion (November 7,
2007);

© John Morton, Director, Civil Immigration Enforcement Priorities for the Apprehenslon,
Detention, and Removal of Aliens (March 2, 2011); and

¢ John Morton; Director, Prosecutorial Discretion: Certain Victims, Witnesses, and
* Plaintiffs (June 17, 2011).
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_ Exercz.s'mg Prosecutorial Discretion C‘anszstent with the Prwrmes of the Agency for-the
'Apprehensmn, Detennon, and Removal of Aliens

' 'The following memoranda related to prosecu‘rnﬂal discretion are rescinded:

o Johiny N: Wﬂhams, Executive Associate Commissioner (EAC) for Field Operatlons,
Supplemental Guidance Regarding Dlscreuona:ly Referrals for Speclal Registration
_ (October 31, 2002); dnd
» Johnny N. Wllhams EAC for Field Operauons Supplemental NSEERS Guidance for
Call-In Reglstrants (January §, 2003)

" Background

One of ICE’s central responsibilities is to enforce the nation’s civil immigration laws in
coordination with U.S. Customs and Border Protection (CBP) and U.S. Citizenship and

. Immigration Services (USCIS). ICE, however, has limited resources to remove those
illegally in the United States. ICE must priotitize the use of its enforcément persoiinel,
detention space, and removal assets to ensure that the aliens it removes represent, as much as
reasonably possible, the agency’s enforcement prioritiés, namely the promotion of national

. secutity, border security, public safety, and the integrity of the immigration system. These
priorities are outlined in the ICE Civil Immigration Enforcement Priorities memorandum of
Magch 2, 2011, which this memorandum is intended to support.

Because the agency is confronted w1th more administrative violations than its resources can .
address, the agency must regularly exercise “prosecutorial discretion” if it is to prioritize its
efforts. In basic terms, prosecutorial discretion is the authority of an agency charged with
enforcing a law to decide to what degree to enforce the law against a particular individual, ICE,
like any other law enforcement agency, has prosecutorial discretion and may exercise it in the
ordinary course of enforcement!, When ICE favorably exercises prosecutorial discretion, it

essentially decides not to assert the full scope of the enforcument authority available to the agency ‘
in a given case.

. In the civil immigration enforcement context, the term “proseoutonal d1scrﬁt10n” apphes toa

broad range of discretionary enforcement decisions, 1nclud1ng but not limited to the
following:

|

deciding fo issue or cancel a notice of detainer;

deciding to issue, reissue, serve, file, or cancel a Notice to Appear {NTA),
focusing enforcement tesources on particular administrative violations or conduct;
deciding whom to stop, question, or arrest for an administrative violation;

" deciding whom to detain or to.release on bond, supervision, personal reco gmzance or
other condition; -

¢ secking expedited removal ot other forms of removal by means other than a formal
' removal proceedmg in immigration couirt;

! The Meissner memorandum’s standard for prosecutorial discretion in a given case turned plmmpally on whether a
~ substantial federal interest was present. Under this memorandum, the standard is principaily one of pursuing those
cases that meet the agency’s prmrmes for federal immigration enforcement generally,




Exerc:smg Prasecutorml Discretion Consistent with the Przorztzes of the Agenc:y for the
Appreken.swn Detention, and Remm’al of Alienis

Seﬁlmg or d1snussmg a proceeding;

granting deferred action, granting parole, or staying a final order of removal;
agreeing to vc')luntary departure, the withdrawal of an application for admission, or
other action in liew of obtaining a formal order of removal; o | |
pursuing an appeal; '
executing a removal order; and ~ : :
respondmg to or joining in a motion to reopen removal proceedings and to consider ,
Jommg in a motion to grant relief or abenefit: - : : : i

T . |
1 - !

" Authorized ICE Personnel

Prosecutorial discretion in civﬂ immigration enforcement matters is held by the Director” and
may be exercised, with appropriate supervisory oversight, by the following ICE employees
according to their specific responsibilities and authorities: - o

. ofﬁcers, agents, and their respective supervisors within Enforcement and Removal
Operations (ERO) who have authority to institute mumgratmn removs.l proceedmgs or to
otherwme engage in civil immigration enforcement

» officers, special agents, and their respective superwsors within Home]and Secutity
Investigations (HSI) who have authority to institute immigration removal proc:eedmgs or
to otherwme engage in civil immi gratmn enforcement; ‘

. attorneys and thelr respective supervisors within the Office of the Pnn(:lpal Legal
" Advisor (OPLA) who have authority to represent ICE in immigration removal.
proceedmgs before the Bxecutwe Office for Imxmgrallon Revww (BEOIR); and

» the D1recto1‘, the Daputy D1rector and the1r senior staff.

ICE attomeys may exercise plosecutonal discretion in any 1n11mgrat10n removal proceedmg
before EOIR, on refertal of the case from EQIR to the Attorney General, or during the pendency
.of an appeal to the federal courts, including a proceeding proposed or initiated by CBP or

"USCIS. If an ICE attorney decides to exercise prosecutorial discretion to dismiss, suspend, or
close a particular case of matter, the attorney should notify the relevant ERO, HSI, CBP, or

USCIS charging official about the decision. In the event there is a dispute between the charging
official and the ICE attorney regarding the atiorney’s decision to exercise prosecutorial _
discretion, the ICE Chief Counsel should attempt to resolve the dispute with the local supervisors

.-of the charging official. If local resolution is not possible, the matter should be elevated to the
Deputy Director of ICE for resolutlon :

" Delegation of Authority to the Assistant Secretary, Immiémtmn and Customs Enforcement, Delegation No. 70302
(November 13, 2004), delegating among other authorities, the authority to exercise prosecutonal discretion in
. imimigration enforcement matters (as defined in 8 U.S.C. § 1101(a)17)). -
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. FExercising Prosecutorial Discretion Consistent with the Priorities of the Agency for the
_ Apprehension, Detention, and Removal of Aliens

Factors to Consider When Exerciging Prosecutorial Discretion

When weighing whether an exercise of prosecutorial discretion may be warranted for a given

- alien, ICE officers, agents, and attorneys should conmder all relevant factors, mcludmg, but not

11m1ted 1o~

the agency’s civil mlrnlgratmn enforcement prlontles,

the person’s length of presence in the United States, wath particular consideration gwen
to presence while in lawful status;

the circumstances of the person’s arrival in the United States and the manner of his or her
entry, parﬁcularly if the alien came to the United States as a young child;

the person’s pursuit of education in the United States, with particular consideration given
to those who have graduvated from a U.S. high school or have successfully pursued or are
pursuing a college or advanced degrees at a legitimate mshtutmn of higher educanon m
the United States;

whether the person, or the person’s immediate relative, has served in the U.S. mlhtary,

_ resérves, or national guard with partxcular cons1derat10n given to those who served in

combuat;
the person’s criminal }nstory, 1nclud1ng arrests, prior convictions, or outstanding arrest

. warrants; :
the person’s immigration history, including any prior removal, ouistanding order of

removal, prior denial of status, or evidence of fraud;
whether the person poses a national security or public safety concern;
the person’s t1es and contributions to the community, including famlly :relatmnshlpb

the person’s ties to the home country and conditions in the country;
- the person’s age, with particnlar consideration given to minors and the elderly,

whether the person has a U.S. citizen or permanent resident spouse, child, or parent;
whether the person is the primary caretaker of a person with a mental or physacal
disability, minor, or seriously ill relative; |

whether the person or the person’s spouse 1s piegnant or nursing;

whether the person or the person’s spouse suffers from severe mental or physmal 111ness,
whether the person’s nationality renders removal unlikely;

whether the person is likely to be granted temporary or permanent status or other rehef
from removal, including as a relative of a U.8. citizen or permanent r_es1dent .
whether the person is likely to be granted temporary or permanent status ot other refief
from removal, including as an asylum seeker or a victim of domestic violence, human
trafficking, or other crime;.and -

whether the person is currently cooperatmg ot has cooperated w1th federal, state or local
law enforcement authorities, such as ICE, the U.8 Attorneys or Department of Justice, the
Departmeﬁt of Labor, or National Labor Relatmns Board, among others.

© This list is not exhaustwe and no one factor is. detenmnatwe. ICE officers, agents, and attorneys
should always consider prosecutorial discretion on a case-by-case basis. The decisions should be

based on the totahty of the urcumsta.nces with the goal of conforming to ICE’s enforcement
priorities. .




Exercising Prosecutonal Diseretion Consistent wu‘h the Priovities of the Agency Jor the

‘ Apprehenswn, Detention, ahd Removal of Aliens

" That said, there are certain classes of individuals thet warrant partlcu]ar carg. As was: stated in
-the Meissher memorandum on Exercising Prosecutorial Dlscrehon, there are factors that can help

ICE officers, agents, and attorneys identify these cases so that they can bé reviewed as carly as
possible in the process,

The following positive factors should prompt particular care and consideration:

veterans and members of the U.8. armed forces;
long-time lawful permanent residents; -
ntinors and elderly individuals; ‘
indjviduals present in the Umted States since c}uldhood
_pregnant or mursing women;
~ victims of domestic violence, trafficking, or other serious crimes;
indivichuals who suffer from a serious mental or physmal dlsabxhty, and
- individuals with serious heal’ch cond1t10ns

s & & 5 » 5 & 9

In exercising prosecutorial discretion in furtherance of ICE’s enforcement priorities; the
following negative factors should also prompt particular cate and con31derat10n by ICE ofﬁcers
agents, and attorneys:

individnals who pose a clear tisk to national sccurity;
serious felons, repeat offenders, or individuals with a lengthy criminal record of any kind;
known gang membets or other individuals who pose a clear danger to public safety; and
individuals with an egregious record of immigration violations, including those with a

" récord of iflegal re-entry and those who have engaged in immigration fraud.

Timin

~ While ICE may exetcise prosecutorial discretion at-any stage of an enforcement proceedmg, itis

generally preferable to exercise such discretion as early in the case or proceeding as possible in

~ order to preserve government resources that would otherwise be expended in pursuing the

enforcement proceeding. As was more extensxvcly elaborated on in the Howard Memorandum
on Prosecutorial Discretion, the universe of opportunities to exercise prosecutorial discretion is

* large. Tt may be exercised at any stage of the proceedings.. Tt is also pieferable for ICE officers,
“agents, and attorneys to consider prosecutorial discretion in cases without waiting for an alien or

alien's advocate or counsel to request a favorable exercise of discretion. Although affirmative
requests from an alien or his or her representatwe may prompt an evaluation of whether a
favorable exercise of discretion is.appropriate in a given case, ICE officers, agents, and attorneys
should examine each such case independently to determine whether a favorable excrmse of
discretion may be appropriate.

' In cases where, based upon an officer’s, agent’s, or attorney’s initial examination, an exercise of
prosecutorial discretion may be warranted but additional information would assist in reaching a
final decision, additional information niay be requested from the alien ot his or her
representative. Such requests should be made in conformity with ethies rules governing
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communication with represented individuals® and should always emphasize that, while ICE may -

be considering whether to exercise discretion in the case, there is no guarantee that the agency

“will ultimately exercise discretion favorably. Responsive information fiom the alien or his or her
representative need not take any particular form and can range from a simple letter or e-mail
message to a memorandum with supportlng attachments.

D1sc1a1mer

As there is ho rlght to the favorab]e exercise of dlscre‘mon by the agency, nothing in thls
memorandum should be construed to prohibit the apprehension, detention, or removal of any
alien unlawfully in the United States or to limit the legal authority of ICE or any of its personnel
to enforce federal immigration law. Similarly, this memorandum, which may be modified,
superseded, or rescinded at any time without notice, is not intended to, does not, and may not be
relied upon to create any right or benefit, substantive or procedural, enforceable at law by any
party in any administrative, civil, or crlmmal matter, -

* For questions concerning such riles, afficers ‘or agents should consalt their local Office of Chief Counsel.
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SUBJECT: Prosecutorial Discretion: Certain Victims, Witnesses, and Plaintiffs

Purpose:

This memorandum sets forth agency policy regarding the exercise of prosecutorial discretion in
removal cases involving the victims and witnesses of ¢rime, ineluding domestic violence, and
individuals involved in non-frivolous efforts related to the protection of their civil rights and
liberties. In these cases, ICE officers, special agents, and attorneys should exercise all
appropriate prosecutorial discretion to minimize any effect that immigration enforcement may
have on the willingness and ability of victims, witnesses, and plaintiffs to call police and pursue
justice. This memorandum builds on prior guidance on the handling of cases involving T and U
visas and the exercise of prosecutorial discretion.’

Piscussion:

Absent special cirounistances or aggravating factors, it is against ICE policy to initiate removal
proceedings against an individual known to be the immediate victim or witness to a crime. In
practice, the vast majority of state and local law enforcement agencies do not generally arrest
victims or witnesses of crime as part of an investigation. However, ICE regularly hears concerns
that in some instances a state or local law enforcement officer may arrest and book multiple
people at the scene of alleged domestic violence. In these cases, an arrested victim or witness of
domestic violence may be booked and fingerprinted and, through the operation of the Secure

! For a thorough explanation of prosecutorial discretion, see the following: Memorandum from Peter S, Vincent,
Principal Legal Advisor, Guidance Regarding U Nontmmigrant Statug (U visa) Applicants in Removal Proceedings
or with Final Orders of Deportation or Removal (Sept. 23, 2009%; Memorandum from William J. Howard, Principal
Legal Advisor, VAWA 2005 Amendments to Immigration and Nationality Act and 8 U.S.C. § 1367 (Feb. 1, 2007);
Memorandum from Julie L. Myers, Assistant Secretary of [CE, Prosecutorial and Custody Diseretion (Mov, 7,
2007y, Memorandum from William 1 Howard, Principal Legal Advisor, Prosecutorial Diseretion (Oct. 24, 2008);
Memorsndum from Doris Meissoer, Comimissioner, Immigration and Naturalization Service, Fxercising
Prosecutorial Diseretion (Nov. 17, 2000),

www,icg gov
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Communities program or another ICE enforcement program, may come to the attention of ICE,
Absent special circurnstances, it is similarly against ICE policy to remove individuals in the
midst of a legitimate effort to protect their civil rights or civil liberties.

To avoid deterring individuals from reporting crimes and from pursuing actions to proteet their
civil rights, ICE officers, special agents, and attorneys are reminded to exercise all appropriate
discretion on a case-by-case basis when making detention and enforcement decisions in the cases
of victims of crime, wilnesses to crime, and individuals pursuing legitimate civil rights
complaints. Particular attention should be paid to:

victims of domestic violence, human trafficking, or other serious crimes;

witnesses involved in pending criminal investigations or prosecutions;

plaintiffs in non-frivolous lawsuits regarding civil rights or liberties violations; and
individuals engaging in a protected activity related to civil or other rights (for example,
union organizing or complaining o authorities about employment discriminationor
housing conditions} who may be in a non-frivolous dispute with an employer, landlord,
or contractor.

e 9 & B

In deciding whether or not to exercise discretion, ICE officers, agents, and attomeys should
consider all serious adverse factors. Those factors include national security concerns or evidence
the alien has a serious criminal history, is involved in a serious crime, or poses a threat to public
safety. Other adverse factors include evidence the alien is a human righits violator or has
engaged in significant immigration fraud. In the absence of these or other serious adverse
factors, exercising favorable discretion, such as release {rom detention and deferral or a stay of
removal generally, will be appropriate. Discretion may also take different forms and extend to
decisions to place or withdraw a detainer, to issue a Notice to Appear, to detain ot release an
alien, to grant a stay or deferral of removal, to seck termination of proceedings, or to join a
motion to administratively close a case.

in addition to exercising prosecutorial discretion on a case-by-case basis in these scenarios, [CE
officers, agents, and attomcyﬂ; are reminded of the cxmtmg provisions of the Trafficking Victims
Proter.:tmn Act (iVPA), its subsequent reauthorization,” and the Violence Against Women Act

(v AWA) These provide several protections for the victims of erime and mc]ude specific

provisions for victims of domestic violence, victims of certain other crimes,” and victims of
human trafficking,

Victims of domestic violence who are the child, parent, or current/former spouse c»f a LS.
citizen or permanent resident may be able to self-petition for permanent residency.® A U
nonimmigrant visa provides legal status for the victims of substantial mental or physical abuse as

* Pub, L. No. 106-386, §§101-113, 114 Stat. 1464, 1466 (codified as amended in scatiered sections of the U.S.C.),
? William Wilberforce Trafficking Victims Protection Reawthorization Act of 2008, Pub. L. No. 110457, 122 Stat.
1464, 149] (codified as amended in scaifered sections of the US,C.).
“ Pub. L. No, 106-386, §§I(}01 ~1603, 114 Stat. 1464, 1491 (codified as amended in scattered sections of the U.8.C.).
3 For a list of the gualifying crimes, see INA §101{a) 13)U)(H).

8 See INA. $101(a)(51).
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a result of domestic violence, sexual agsauli, trafficking, and other certain crimes.” AT
nonimmigrant visa provides legal status to victims of severe forms of trafficking who assist law
enforcement in the investigation and/or prosecution of human trafficking cases.® ICE has
important existing guidance regarding the exercise of diseretion in these cases that remains in
effect. Please review it and apply as appropriate.”

Please also be advised that a flag now exists in the Central Index System (CIS) to identtfy those
victims of domestic violence, trafficking, or other crimes who already have filed for, or have
been granted, victim-based immigration relief. These cases are reflected with a Class of
Admission Code “384." When officers or agents see this flag, they are encouraged to contact the
local ICE Office of Chief Counsel, especiaily in light of the confidentiality provisions set forth at
8 U.S.C. § 1367,

No Private Right of Action
These guidelines and priorities are not intended to, do not, and may ot be relied upon to create

any right or benefif, substantive or procedural, enforceable at law by any party in any
administrative, civil, or criminal maiter.

7 See INA §101(a)(15)(U).
¥ See INA §101()(15)(T).
* See Memorandum from Joha P, Torres, Director, Office of Detention and Removal Operations and Marcy M,

Forman, Director, Office of Investigations, Interim Guidance Relating to Gfficers Procedure Following Enactment
of VAWA 2005 (Jan. 22, 2007).



