King v. Allen

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

BRYAN KING,
GDC # 846624,

Petitioner,
V. 1:11-cv-1903-WSD
MARTY ALLEN, Warden,
Respondent.

OPINION AND ORDER

This matter is before the Court on lstrate Judge Gerrilyn G. Brill’'s Final
Report and Recommendation (“R&R”) [13Vhich recommends dismissal of
Bryan King's (“Petitioner”) Petition for Wt of Habeas Corpus (“Petition”) [1].

Petitioner has objected to the R&R [15].
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l. BACK GROUND?

A. Petitioner’s Arrest

On December 5, 2005, three polidéaers noticed a juvenile lurking
outside of a residential home aneping into the windows. The officers
announced their presence and commanded the juvenile to stop on the steps of the
back entrance to the housdjere he was standing.

While one of the three officers was takiting juvenile to the patrol car, the
other two officers went to inquire fromehesidents of the household if they knew
the juvenile or knew why the juvenile wasthe residenceAs they approached
the back door, they smelled the odor ofrtiumarijuana. The officers then looked
through the back door of the residensbgre they saw Petitioner and another man
sitting at a table. On the table wemkets of cocaine and some marijuana that
Petitioner was packaging. The offickrsocked on the door and announced their

presence, at which time Petitioner jumpgdand ran to the bathroom with the

'The Court notes these facts are takemftbe state habeas court and Georgia
Court of Appeals findings in this case. King v. Stéf/7 S.E.2d 570, 571-72 (Ga.
Ct. App. 2008); (Resp’t's Ex. B [9.2])Under 28 U.S.C. § 2254(e)(1), “[i]in a
proceeding instituted by an applicatiom éowrit of habeas corpus by a person in
custody pursuant to the judgment of a Statert; a determination of a factual issue
made by a State court shall be presumdzktoorrect. The applicant shall have the
burden of rebutting the presumptionamfrrectness by clear and convincing
evidence.” Since Petitioner has not présdrany evidence to rebut the findings of
the Georgia Court of Appeals or the staédeas court, these facts are entitled to a
presumption of correctness.




packages of marijuana. Believing Petito was destroying evidence, the officers
entered the premises.

Petitioner and the other man theeased through a window. The officer
that was escorting the juvenile chased apprehended i@ner and the other
man. At that time, the juvenile got awagm the third officer before the officer
could ascertain the juvenile’s identityrhe officers arrested Petitioner and the

other man at the residence, anikse the marijuana and cocaine.

B.  Procedural History

On December 6, 2006, following a juiryal, Petitioner was convicted of
trafficking in cocaine and possession ofriju@na with intent to distribute.
(Resp’'t's Ex. E [9.5] at 42-50). Petitionwas sentenced as a recidivist to
concurrent thirty-year sentences, witventy years to serve and the balance
suspended._(13l.

Petitioner appealed his conviction. ti@ener claimed thathe evidence was
insufficient to support his convictiomd that the trial court erred in denying
Petitioner’s pre-trial motion teuppress evidence. Kings57 S.E.2d at 571. On
January 31, 2008, the Georgia Court of Agls affirmed Petitioner’s convictions.

Id. at 570, 574.



On June 23, 2008, Petitioner filed a WaitHabeas Corpus in the Superior
Court of Dodge County. (Resp’t's Ex.[A.1]). In the state habeas court,
Petitioner claimed his counsel was ineffeetbecause he failed to investigate and
interview the juvenile suspect the pol&t®pped on the night of Petitioner’s arrest
and, generally, that “effective assiste of counsel was denied.” (&t.5). On
March 5, 2010, the state habeas coartducted an evidéary hearing on
Petitioner’s claims. (Resp’tBx. E at 3). On July 010, the state habeas court
denied Petitioner’'s claimgResp’'t's Ex. B).

On January 14, 2011, the Geor&apreme Court denied Petitioner’s
application for a certificate of probable caus appeal the denial of his habeas
corpus petition. (Rest’'s Ex. D [9.4]).

On June 9, 2011, Petitioner filed hisiézal habeas corpus petition pursuant
to 28 U.S.C. § 2254 [1], claiming ineffeatiassistance of counsel at trial and on
appeal based on his counsel’s failure iegdhe issue that “the officers spotting
the suspected burglar did not create exiggsicy, but after the ‘hot pursuit’ if the
burglary suspect had continued to flee through a window or an unlocked door [,]
that would have given rise to prdila cause and thus created exigent

circumstances.” (R&R at 3). Petitiorsso claims “ineffective assistance of



counsel at trial and on appeal for failitmgraise ‘an issue’ that would have a
reasonable probability of success at trial and on appeal). (ld.

On August 7, 2012, Petitioner was rekeéi$rom state custody to serve the
remainder of his sentence on para¥ajch will expire on December 4, 2025See
http://www.dcor.state.ga.us/GDC/OffenQerery/jsp/OffQryForm.jsp?Institution=,
(search by “GDC ID Number,” “EntéMumber” 846624) (last visited Oct. 31,
2012); http://lwww.pap.state.ga.us/opentpsncms/, (search by “Name,” enter
“Bryan King”) (last visited October 31, 2012).

On September 29, 2011, Marty AllerRgspondent”) filed his response and
exhibits [8, 9].

On September 14, 2012, the Magistraudge issued her Final R&R, which
recommended that Petitioner’s Petition baidd and dismissed because the state
habeas court correctly found that his calissperformance at trial and on appeal

was effective under the Stricklasthndard. (R&R &at3-14). The Magistrate

2 Petitioner’s release from custody doesnesider his Petition moot because “the
ongoing collateral consequences of a wrahgbnviction, such as the possible
enhancement of a later criminal senteanehe basis of the earlier wrongful
conviction, satisfy the case-or-controvepsyisdictional requirenent of Article IlI
of the Constitution.”_Jamerson v. Sec’y for Dep't of Cotd.0 F.3d 682, 688
(11th Cir. 2005). The Court also eetthat Petitioner has challenged the
constitutionality of his convictions anthus, his petition is not moot under the
exception for where a prisoner only challenyés sentence in a habeas petition.
SeeSpencer v. Kemm&23 U.S. 1, 7-8 (1998).




Judge also recommended that Petitioner nassieed a certificatof appealability.
(Id. at 15).

On September 25, 2012, Petitioner filed his “Motion for Objection”
(“Objections”) to the Magistrate Judge’s R&R.

. DISCUSSION

A. Standard of Review on Magistrate Judge’s R&R

After conducting a careful and comfdeeview of the findings and
recommendations, a district judge magem, reject, or modify a magistrate
judge’s report and recommendatia2z8 U.S.C. § 636(b)(1); Williams v.
Wainwright 681 F.2d 732 (11th Cir. 1982), cert. dendé® U.S. 1112 (1983). A
district judge “shall make a de novo deteration of those portions of the report
or specified proposed findings or recommdations to which objection is made.”
28 U.S.C. § 636(b)(1). This requiresithhe district judge “give fresh
consideration to those issues to whsgiecific objection has been made by a

party.” Jeffrey S. by Ernest S. State Board of Educ. of G&896 F.2d 507, 512

(11th Cir. 1990) (quoting H.R. Rep. N®4-1609, 94th Cong., 2d Sess. (1976)).
With respect to those findings and recommendations to which a party has not

asserted objections, the Court must condyaiain error review of the record.



United States v. Slay14 F.2d 1093, 1095 (11th Cir. 1983), cert. dedigd U.S.

1050 (1984).

B. Petitioner’s Objections

Petitioner filed a two-pag@yo se document entitled “Motion for
Objection,” which asserts his attorney éall“to raise viable issues at trial and
appeal.” (Pet'r's Objections at 2J.he Court liberallyconstrues Petitioner’s
Objections as an objection to the findingloé Magistrate Judge’s conclusion that
he “is not entitled to federal habeas corpus relief on his ineffective assistance of

counsel claims.”_Seldaines v. Kerner404 U.S. 519, 520 (1972) (per curiam)

(stating that courts shalliberally construe aro se petition); (R&R at 15).

The Court has carefully veewed the remainder of Petitioner’'s Objections
and finds, even when liberally construdtht he has not stated any other specific
objection to the findings and recommendatiohthe Magistrate Judge or stated

how they are factually or legally incorrect. Séacort v. Prem, In¢208 F. App’X

781, 784 (11th Cir. 2006) (“It is critical that the objection be sufficiently specific

and not a general objectionttee report.”); Heath v. Jone863 F.2d 815, 822

(11th Cir. 1989) (“to challenge the findingad recommendations of the magistrate
[jludge], a party must . . ilé . . . written objections wbh shall specifically identify

the portions of the proposed findingsdarecommendation to which objection is



made and the specific basis @yjection”); Marsden v. Moore847 F.2d 1536,

1548 (11th Cir. 1988) (“Parties filing objections to a magistrate’s report and
recommendation must specifically identifyose findings objected to. Frivolous,
conclusive, or general objections need not be considered by the district court.”).

With regard to the findings and recommd@tions of the Magistrate Judge to
which Petitioner has not objected, the QGdund the Magistrate Judge did not
plainly err and those findings and reconmdations are adopted by the Court. The
Court next conducts @ novo review of Petitioner'©bjection regarding the
Magistrate Judge’s conclusion that“‘fenot entitled to federal habeas corpus
relief on his ineffective assistanceaafunsel claims.” (R&R at 15).

1. Sandard of Review of a Section 2254 Claim

A federal court may not grant habeabef unless a petitioner demonstrates
that the state court adjudication on theritsaesulted in a decision that “was
contrary to, or involved an unreasonalpglecation of, clearlyestablished Federal
law, as determined by the Supreme Cofithe United States” or “was based on
an unreasonable determination of the faclgimt of the evidence presented in the
State court proceeding.” 28 U.S.C2354(d)(1), (2). A state court’s

determination of factual issues is prased correct unless a petitioner presents















advanced the only viable defense he idiexd;” Petitioner’'s counsel’s decisions
regarding the examination of witnesse$rial were strategic decisions and not
deficient; Petitioner’'s counsel’'s decisions netyag what particular issues to raise
on appeal were not “unreasonable decispwhich only on incompetent attorney
would make;” and, Petitiomalid not show “that any failure of counsel to
investigate the existence tbfe juvenile was error, ndya[d] he shown that he was
prejudiced by it.” (Resp’t’'s Ex. B at 4-6).

The R&R concluded, antthe Court agrees on it novo review, that the
state habeas corpus court correctly applied the Stricls@mdiard to Petitioner’s
ineffective assistance claimsThe Court further finglthe state habeas corpus
court did not act contrary to or agmn unreasonable interpretation of the
Stricklandstandard and did not make an unogeble determination in light of the
facts and evidence in thimse. The Court alsanfis Petitioner has failed to
establish any constitutional deficiencieshe performance of his counsel at trial
or on appeal. The Courtuk agrees with the Magistrate Judge’s finding that
Petitioner is not entitled to habeasmas relief based on Petitioner’s claims of

ineffective assistance of counsel. Petitioner’s objection is overruled.
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C. Petitioner's Request for dfvidentiary Hearing

Petitioner also included in his “Matn for Objection” a request for an
evidentiary hearing. In matters involving claimef ineffective assistance of
counsel, a court “need not conduct an evidey hearing if it can be conclusively
determined from the record that the pehtr was not denied effective assistance

of counsel.” _Diaz v. United State330 F.2d 832, 834 (11th Cir. 1991), see also

Dickson v. Wainwright683 F.2d 348 (11th Cir. 1982).

As discussed above, it is clear frone tlecord that Petitioner’s counsel was
effective in his representation of Petitioner. The record conclusively demonstrates
that Petitioner did not establish his counspksformance was deficient or that he
was prejudiced by his counsel’'s performanBecause it is elar from the record
that Petitioner did not receiweeffective assistance obuansel, the Court finds that

Petitioner is not entitled to an eeidtiary hearing in this mattér.

®* The Court liberally construes Petitioneststement that he “need [sic] only a
hearing to bring light to the facts,” agequest for an evidentiary hearing.

* Petitioner cites Bywn v. Wainwright 785 F.2d 1457 (11th Cir. 1986), as
authority for his request for an evidentiary hearing. Broealt with a district
court’s reversal of a denial of aagt habeas petition, where the prosecution
knowingly presented material, false tesaimy at trial and failed to correct the
presentation of this falssvidence. 785 F.2d at 1459:6There is no indication
from the record that any false testimomgs knowingly presented by the State in
Petitioner’s case and, thus, Browoes not support Pebiier’s request for an
evidentiary hearing.
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D. Certificate of Appealability

A district court “must issue or denyCertificate of Apgalability when it
enters a final order adverse to the appellant.” Fde 11 of the Rules Governing
Section 2254 Proceedings. This Court agreies the Magistrate Judge that a
Certificate of Appealabilitshould not issue becauBetitioner has not made a
substantial showing of the denial o€anstitutional right ad reasonable jurists
could not find “debatable or wrong” the conclusion that Petitioner’s counsel was

effective. _Sediller-El v. Cockrell 537 U.S. 322, 336 (2003). Thus, the

certificate of appealability is denied.

[11. CONCLUSION

For the foregoing reasons,

IT ISHEREBY ORDERED that Magistrate Judge Gerrilyn G. Brill's Final
Report and Recommendation [13W®OPTED.

IT ISFURTHER ORDERED that Petitioner’'s Objections to the R&R [15]
areOVERRULED, and his Petition [1] iPISMISSED.

IT ISFURTHER ORDERED that Petitioner iDENIED a certificate of

appealability.
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SO ORDERED this 1st day of November, 2012.

Witur X . Mpery

WILLIAM S. DUFFEY, UR|
UNITED STATESDISTRICT JUDGE
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