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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

BISHOP FRANK E. LOTT-
JOHNSON,

Plaintiff,
V. 1:11-cv-2205-WSD

STUDIO 620, SAMUEL FRENCH,
INC.,and TOM STOLZ,

Defendants.

OPINION AND ORDER

This matter is before the Court on ti@ndatory review of Plaintiff Bishop
Frank E. Lott-Johnson’s (“Plaintiff'Complaint [3] pursuant to 28 U.S.C. §
1915(e) and on Plaintiff's Motion for a Rireinary or Permanent Injunction [4].

l. BACKGROUND

This is an action to enforce Plairfigfclaimed exclusive copyright for the

book Just Halia Bahysometimes called Just Mahalia Babye “Protected

Work”), a biography about gospel singer ihdia Jackson. (Compl. 9, 15).
Plaintiff claims that under his copyright isethe “sole owner of Ms. Jackson [sic]
name,” and all the “plots, setting, ancachcters” that appear the Protected

Work. (Id.at 9-11).
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Defendant Tom Stolz is the authoraplay called “Mahalia: A Gospel
Musical” (the “Musical”), which is kkensed to others by Defendant Samuel
French, Inc. (collectively’'Defendants”). (Compl. 1). Plaintiff claims that the
Musical violates his copyright becauseses “plot setting[s] out of the
autobiography, characters, [and] settimghout permission from the plaintiff,”
and that Defendants continue to violate hghts by using Mahalia Jackson’s name
without Plaintiff's permission. _(ldat 10). Plaintiff also asserts claims under
Section 43(a) of the Lanham Act, I6S.C. § 1125(a), and under Georgia’s
Deceptive Trade Practices Act, Gade Ann. 88 10-1-370 to -375.

[I. DISCUSSION

A. Legal Standard Under 28 U.S.C. 8§ 1915(e)

A court must dismiss cases filedforma pauperis if at any time the court
determines the action is frivolous or malicious or that it fails to state a claim on
which relief can be granted. 28 U.S&1915(e)(2)(B)(i)-(ii) Although overlap
exists between frivolous claims and claitnat fail to state a claim on which relief
can be granted, “the considerablentnon ground between these standards does

not mean that one invariably encomsges the other.” Neitzke v. Willian#90

U.S. 319, 328 (1989).



“Failure to state a claim under § 19&K@)(B)(ii) is governed by the same
standard as dismissal for failure to statedaim under Fed. KCiv. P. 12(b)(6).”

Wilkerson v. H&S, Inc. 366 F. App’x 49, 51 (11th €i2010) (citing Mitchell v.

Farcass112 F.3d 1483, 1490 (11th Cir. 1997Ynder this standard, “a complaint
must contain sufficient factuenatter, accepted as true, ‘state a claim to relief

that is plausible on itsate.” Ashcroft v. Igbgl129 S. Ct. 1937, 1949 (2009)

(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007))A claim has

facial plausibility when the plaintiff pleadactual content that allows the court to
draw the reasonable inference thatdeé&ndant is liable for the misconduct
alleged.” Igbal129 S. Ct. at 1949 (citing TwombI$50 U.S. at 556). Mere
“labels and conclusions” are insufficient. Twomlp0 U.S. at 555.

Review for frivolousness under § 192%@)(B)(i), on the other hand,
addresses the concern that litigants filing complamtsrma pauperis may file
baseless lawsuits that the costs ofdpng suit and the threat of sanctions
ordinarily discourage. Sexeitzke 490 U.S. at 327. For this reason, frivolousness

review “accords judges not only thetharity to dismiss a claim based on an
indisputably meritless legal theory, but atee unusual power to pierce the veil of

the complaint’s factual allegationacgdismiss those claims whose factual



contentions are clearly bdsss.” Miller v. Donald 541 F.3d 1091, 1100 (11th

Cir. 2008) (quoting Neitzke490 U.S. at 327).

B. Plaintiff's Copyright Claims

To state a claim for copyght infringement, Plaintiff must show: (1) that he

owns a valid copyright; and (2) that teewas unauthorized copying of protected

elements of the work. Peter Lettersé\&socs., Inc. v. World Inst. Of Scientology
Enters., Int’| 533 F.3d 1287, 1300 (11th Cir. 2008). support of the first prong,
Plaintiff alleges that he has a copyriginthe Protected Work based on copyright
registration number $406D396. That copyright registration, however, is not

associated with thieook Just Mahalia, Babwhich was written by Laurraine

Goreau and has a copyright that is resgesdl to another individual who is not
involved in this case. Sdgopyright Registration Number RE894566 (Registered
Mar. 26, 1975; Renewed Sept. 17, 2003)laintiff’s copyright registration points

to an assignment of copyright interests in 65 titles. Two of those titles are “Just

! For the limited purpose of assessing the factual basis of Plaintiff's claims under
28 U.S.C. § 1915(e), the Court takes jualiciotice of the copyright registration
information viewable through the Unit&late’s Copyright Office’s online Public
Catalog. _Seésland Software & Computer 8e, Inc. v. Microsoft Corp.413 F.3d
257, 261 (2d Cir. 2005) (citing Duluth We-Tribune v. Mesabi Publ'g Co34

F.3d 1093, 1096 n.2 (8th Cir. 1996)) (holdih@t courts may take judicial notice

of copyright registrations).




Halia Baby” and “Just Mahalia Baby,” btlte registration does not reference any
underlying copyright ownergshiof those two titles.

This creates two problems. Firstchese the Complaint is unclear about
which copyrighted work Defendants alleyeinfringed, it fails to put Defendants
on notice of the claims against them anaiis to provide the Court with sufficient
detail to perform the requidereview under Section 1915(e$pecond, the lack of
clarity and the conflict with the publiopyright registration records cast doubt on
the factual basis for Plaintiff's claim of copyright ownership, and suggests the

possibility that Plaintiff's “factual comtntions are clearly baseless.” Millé&41
F.3d at 1100 (quoting Neitzkd90 U.S. at 327). For these reasons, Plaintiff is
required to file a supplem&al amendment to his Comant, with the form and
content of Exhibit A to this Order, whighust indicate the exact protected work in
which he claims a copyright interest and the factual basis for Plaintiff's copyright
claim to that work, including the factulasis that the entity that assigned the
rights to him held a valid copyright.

If Plaintiff establishes that he owasvalid copyright, he must further

establish that there was unauthorized copgihgrotected elemés of the work.

Peter Letterse & Asso¢$H33 F.3d at 1300. This requires Plaintiff to show that, as

a factual matter, the defendamopied portions of the giected work and, if so,



that the copied portions wefprotected expression.”_Id:Copyright protects
original expression only; it does not extend to any underlying ideas, procedures,

processes, and systems,” or to “ingitle characters, or settings that are
indispensible or standard in thedtment of a given topic.”_ldgquoting Herzog

v. Castle Rock Entm't193 F.3d 1241, 1248 (11th Cir. 1999)). Facts that are

“biographical . . . may not be copyrigiat and are part of the public domain

available to every person.” Feist PaBl Inc. v. Rural Tel. Serv. Co499 U.S.

340, 348 (1991); see alstarper & Row Publisherdnc. v. Nation Enters471

U.S. 539, 580 n.1 (1985) (“No author magpyright his ideas or the facts he

narrates.”); Downing vAbercrombie & Fitch265 F.3d 994, 1004 (“A person’s
name or likeness is not a work of laotship within the meaning of 17 U.S.C.
§ 102.").

The Complaint indicates that Plaintifitéaims are based on his belief that he
has an exclusive copyright in Mahaliacdson’s name and life story, including the
related plot, settings, and characters fromlife This belief is incorrect as a
matter of law, and cannot provide thesisafor a claim upon which relief can be
granted. If this is the basis for Plaifisfcopyright claim it mgt be dismissed as

frivolous.



Plaintiff appears to further allegleat Defendants have misappropriated
specific words and language from his pragelcivork. He references Harper &

Row Publishers471 U.S. at 548-49, where the Sape Court held that “lifting

verbatim quotes of the author’s dangl language totaling between 300 and 400
words” constituted copyright infringemeamd “was not a fair use within the
meaning of the Copyright Act.” Plaintiff argues that Defendants used protected
expression like “characters, images aodgs that are copyrightable and the most
important parts of the bookyer 612 pages of plaintiffi§ copyright materials.”
(Compl. 13).

This argument has several shortcomings. First, it appears to restate
Plaintiff's original failedclaim that he owns MahaliJackson’s name and life
story, by taking facts such as biographetails that are not subject to copyright
and labeling them in a conclusory manasroriginal expression. Second, the
factual allegation that musical could lift verbatinguotes from 612 pages of
Plaintiff's Protected Work is highly implaible. Finally, the Complaint fails to
allege which portions of the Protectétbrk that Defendants allegedly copied
verbatim or near-verbatim. The Complainus fails to provide Defendants with
notice as to which specific protected exgsiens they are allede¢o have infringed,

and which specific portions of the Musiedlegedly infringe the Protected Work.



The Court similarly cannot perform the naatory review for frivolousness on the
basis of the pleading as it now exists.

Plaintiff will therefore be required tsubmit a supplemental amendment to
his Complaint indicating which portions tife Protected Work he alleges were
infringed, and which portions of the Musiallegedly constituteerbatim or near-
verbatim appropriation of Plaintiff's pretted expression. This amendment shall
be in the form attached to this OrderEadhibit B. A separatamendment shall be
prepared for each work that Plaing@tfeges infringes his copyright, and these
amendments shall be attached asl@ihto the Amendment to Complaint
described in Exhibit A. Plaintiff also shharovide to the Court a copy of the work
he contends is protected by the copyrightlaéms is at isselin this action and
shall provide a copy of thalleged infringing work.

C. Plaintiff's Lanham Act and GeoraiDeceptive TradPractices Claims

Plaintiff claims that Defendants viokt Section 43(a) of the Lanham Act,
15 U.S.C. 8§ 1125(a), which creates a febeaase of action for unfair competition
by prohibiting the use in interstate comeepf any “false designation of origin, or
any false description or representatimmcjuding words or other symbols tending
falsely to describe or represent thensd’ 15 U.S.C. § 1125(a). To prevail on

Section 43(a) claim, Plaintiff has the bunde showing: (1) that he had trademark



rights in the mark or name at issue d2pthat a defendant adopted a mark or
name that was the same, or confusingtyilsir to its mark, such that consumers

were likely to confuse the two. Loistar Steakhouse & Sain, Inc. v. Longhorn

Steaks, In¢.106 F.3d 355, 358 (11th Cir. 1997).

Plaintiff's claims for violations oBection 43(a) are frivolous because his
Complaint does not state that Plaintiff has a trademark for Mahalia Jackson’s
name. Plaintiff only alleges that hesheertain copyrights fated to Just Halia
Baby. Even if Plaintiff could show suadnmark, the United States Supreme Court
has explained on repeated occasionsdhdacts, including those that are
historical and biographical in nature, @@t of the public domain available freely

to every person. Feist Publ’'ns, Ind99 U.S. at 348 (“all facts—scientific,

historical, biographical, and news ottbay[—]are part ofhe public domain
available to every person?).
Plaintiff’'s claims under GeorgialBeceptive Trade Rctices Act are

frivolous for the same reasonstas Lanham Act claims. Ségptimum Techs.,

Inc. v. Henkel Consumer Adhesives, Int96 F.3d 1231, 1239 (11th Cir. 2007)

(“the same analysis that governs a traddninfringement also applies to claims

% In Thoroughbred Legends, I, v. The Walt Disney Cp2008 WL 616253 (Feb.
12, 2008 N.D. Ga.), the Court stated]dEts are not entitled to intellectual
property protection. Plaintiffs cannot eweatthis fundamental principle articulated
in many copyright cases through the back door of trademarks.”

9



brought under 15 U.S.C. § 1125(a) and G.@. 8§ 10-1-372(a)}; Kason Indus.,

Inc. v. Componenitardware Group, Inc120 F.3d 1199, 1203 (11th Cir. 1997)
(“It should be apparent that § 43(a)tbé Lanham Act and 8§ 1D-372(a)(2) of the
[Deceptive Trade Practices Act] providealogous causes of action governed by
the same standard®)Plaintiff's Lanham Act claimand Georgia Deceptive Trade
Practices Act claims fail to state a claom which relief can be granted, and are
therefore dismissed as frivolous.

D. Plaintiff's Motion For A Preliminary Or Permanent Injunction

To be eligible for preliminary injurtion under Rule 65 ahe Federal Rules
of Civil Procedure, a movant must shd) a substantial likelihood of prevailing
on the merits; (2) that Plaintiff will sufféreparable injury if the relief is not
granted; (3) that the thresated injury outweighs the hma the relief would inflict
on the opposing party; and (4) that if gragh the injunction wuld not be adverse

to the public interest. Seé&xhiavo ex rel. Schindler v. Schigvi®3 F.3d 1223,

1225-26 (11th Cir. 2005); ParkerState Bd. of Pardons and Pargl285 F.3d

1032, 1034-35 (11th Cir. 2001). Becausaiilff's claims may be frivolous and

are at least now too vague to permit @waurt to review them for frivolousness,

* Defendants are also entitled to dismisg&Plaintiff’'s Deceptive Trade Practices
cause of action because Plaintiff has faitedllege any of the required elements
of this cause of action.

10



Plaintiff has not met his burden of shogithat he has a substantial likelihood of
prevailing on the merits. Plaintiff's mom for temporary injunction is therefore
denied.

To be eligible for a permanent injuran, a party must show: (1) success in
establishing the violation of the right adsé in the complaint; (2) that there is no
adequate remedy at law for the violatiorttwt right; (3) thatrreparable harm will
result if the court does not order injunctiagief; and (4) that the injunction, if

issued, would not be adverse to public interest._ Thomas v. Bryar@14 F.3d

1288, 1317 (11th Cir. 2010). Plaintiff has not shown that he “has prevailed in
establishing the violation of the right asserted in his complaint.”Hid.motion
for a permanent injunction is therefore denied.

E. Claims Against Studio 620

It appears that Defendant Studio 62thedvertently named in the caption of
the Complaint. Th€omplaint states no claims agsi Studio 620, and Studio 620
has already been dismissed from an idahitase filed by Plaintiff that remains

pending in this Court. Sdeott v. Studio 620 et gINo. 1:09-cv-3312 (N.D. Ga).

To the extent the Complaint asser@iris Studio 620, they are dismissed.

11



[11. CONCLUSION

For the foregoing reasons,

ITISHEREBY ORDERED that Plaintiff's Motion for a Preliminary or
Permanent Injunction [4] BENIED.

IT ISFURTHER ORDERED that Defendant Studio 6204 SMISSED.

IT ISFURTHER ORDERED that Plaintiff’'s claims under Section 43(a) of
the Lanham Act and the Georgiad@ptive Trade Practices Act dpéSM I SSED
WITH PREJUDICE as frivolous, pursuant to 28 U.S.C. § 1915(e). Plaintiff is
furtherORDERED, on or before September 2, 201d file a separate pleading
titled “Amendment to Complaint,” withteached “Exhibits to Amendment to
Complaint,” in the form and with the canit described by Exhibits A and B to this
Order, so the Court can review Plainsftopyright claims pursuant to 28 U.S.C.
§ 1915(e).

IT ISFURTHER ORDERED that Plaintiff deliver to the Court, on or

before September 2, 2014 copy of Just Halia Balgnd of each work Plaintiff
contends in this action contains infring material and fowhich an Amendment

to the Complaint is filed.

12



SO ORDERED this 8th day of August, 2011.

Wi X Mpe

WILLIAM S. DUFFEY' UR
UNITED STATESDISTRICT JUDGE
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(Case Caption)

AMENDMENT TO COMPLAINT

1. Name of Copyright Work: (Exachd complete title of Protected Work for
which Plaintiff claims copyright ownership)

2. Author: (Author of Protected Work)

3. Publisher: (Original Publisher)

4. Date of PublicationOriginal Publication Date)
5. Factual Basis for Copyright Claim:

(This section shall include the factimasis for Plaintiff’'s claim that
he has a valid copyright for the Peoted Work that he identifies in
this amendment.

If Plaintiff claims a copyright interest in pictures and song lyrics
contained in the Protected Work, $ieall describe the basis for his
claim that he has a valid copyright claim to those items.

If Plaintiff claims he was assignéidese rights by a contract, he shall
state the factual basis for his belief that the entity that assigned the
rights to him held a valid copigiht, including any underlying
copyright registratiomumbers and attachcapy of any writing he
contends constitutes or contains the assignment.)

EXHIBIT A
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(Case Caption)

EXHIBIT (1,2,3...) TOAMENDMENT TO PLEADING*

(Name of Alleged Infringing Work)

Claimed Copyrighted Material Claimed Infringing M aterial

(Title, e.g., Just Halia Baby (Title, e.g., “Mahalia: A Gospel
Musical”)

1. Page ,line(s) _to_:(Quote Page ,line(s) to_:(Quote

material verbatim) material verbatim)

2....

3....

* A separate Exhibit should be prepareddach work Plaintiff claims contains
infringing material.

EXHIBITB
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