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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

DEBORAH Y. EDWARDS,
Plaintiff,

V.

GWINNETT COUNTY SCHOOL
DISTRICT, et al.,

Defendants.

CIVIL ACTION FILE
NO. 1:11-CV-2581-TWT

OPINION AND ORDER

This is an action asserting a retabatclaim under the Rehabilitation Act. It is

before the Court on the Defendant Gwittr@ounty School District’s Motion for

Summary Judgment [Doc. 48]. For theasons set forth below, the Defendant’s

Motion for Summary Judgment [Doc. 48] is GRANTED.

|. Background

The Plaintiff, Deborah Edwards, wasecial education teacher at Snellville

Middle School of the Gwinnett County SchoobDict. (Def.'s Statement of Material

Facts § 12.) As part of her duties, tRkintiff was responsible for maintaining

paperwork on each of her spgleéducation students. (Iflf 19, 21.) This paperwork

was to be filled out and filed in a mannengaiant with federal, state, and District
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regulations. (IdY 20.) The paperwork included Individualized Education Programs,
or IEPs. (Id.Y 21.) IEPs are written programs ceshfor each disabled student that
lay out an academic plan taiéal to the student's strengtrsd needs. These programs
are formed collaboratively wittine parents of the disaul children and are generally
to be completed before the academic year.

As early as 2008, the administration of Snellville Middle School reported
problems with the Plaintiff's paperwork. On March 21, 2008, then-Principal of
Snellville Middle School Linda Boyd issuedl letter of directive because of the
Plaintiff's failure to comple her paperwork in a timegbhnd compliant manner._(Id.

1 22; Boyd Aff., Attach. 1.) At the eraf the 2008-2009 school year, problems arose
regarding the Plaintiff's IEPs. After noticing mistakes on the Plaintiff's IEPs that
required clerical edits, Special Educatissistant Principal Kay Michel instructed

the Plaintiff to make the necessary edits by May 15, 2009. (Def.'s Statement of
Material Facts { 29.) The Plaintiff sulitad the IEPs after the deadline. (1030.)

The IEPs were reviewed, and errors were again noted] d€.) The Plaintiff was
asked to fix the errors and raksnit the IEPs by June 5, 2009. (fd32.) The Plaintiff

failed to do so._(Id] 32.) She informed Michel that she could not make the edits

without parental approval. (14.32.)
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At the end of the 2008-2009 school yeBoyd left her post as Principal of
Snellville Middle School (id] 14) and was replaced by Susan DownsY(84L.) Prior
to the start of the 2009-2010 school yetiree teachers came in during the
pre-planning period to fix errors in their IEPs. (fJ#1.) The Plaintiff did not. (1d]
41.) On August 7, 2009, the laday of the pre-planning ped, the Plaintiff sent an
e-mail to Downs and Michel informing thetimat her IEPs were not finished. (fd.
41.) The Plaintiff was later confronted Bpwns regarding her failure to submit the
IEP forms on time._(1df 43.) The Plaintiff alleges thahe informed Downs that the
IEPs were not completed besatshe had not acquired tlexessary parental consent.
(Pl.'s Statement of Material Facts { )16ollowing this encounter, a letter of
redirection was filed against the Plaintiff citimgter alia, unprofessional conduct and
a failure to submit paperwork in a tingehnd proper manner. (Def.'s Statement of
Material Facts 1 44.)

On August 12, 2009, the Plaintiff was also placed on a Professional
Development Plan ("PDP") which set t@@n expectations and also provided
assistance in meeting them. (14.47-48.) On August 24, 2009, the Plaintiff asked for
more time to complete her IEP forms. (d45.) The Plaintiff was given more time,

as well as a substitute teacher to covecharses while she corgted her forms. (1d.
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1 45.) The Defendant alleges that the Ritiistill failed to meet the requirements of
the PDP, and also missed several meetingsy (@®.)

On January 15, 2010, Downs recommended to Human Resources that the
Plaintiff's contractnot be renewed. (Id] 52.) The Executive Director of Human
Resources reviewed Downs' recommeéinia and agreed to recommend a
non-renewal of the Plaintiff's camct to the Superintendent. (I 53, 55.) The
Plaintiff was informed of this._(Id[ 55.) Because the Plaintiff was a tenured teacher,
she was entitled to a hearing prior to non-renewal f(E#.) However, the Plaintiff
submitted her resignation before the BoafreEducation considered the non-renewal
of her contract._(1d] 56.) On March 19, 2010, tiizefendant was notified by the
Georgia Professional Standards Commission that the Plaintiff had filed a complaint
against Downs, Michel, and Boyd. (§l83.) The Defendamtas asked to conduct an
investigation and subimits findings. (Id. 84-85.) Dr. Sid Camp reviewed the
investigation report and found that the Pliis allegations weraot supported by the
evidence. (Id] 85.) At the conclusion of the 2009-2010 school year, the Plaintiff was
no longer affiliated with Sallville Middle School. (Id 88.)

The Plaintiff alleges that she opposedaas practices that she believed were
unlawful. She alleges that she compdmimbout unqualified teachers teaching special

education classes, the lack of necgssmraprofessionals, and the placement of
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special education studentsnmproper classes. (Pl.'s Statembof Material Facts 1 5.)
She also alleges that she refused to HielEPs without parental consent because to
do so would violate federal law. (1l 11, 14, 30.) The Plaifftalleges that the letter

of redirection, her placement in the PRRd the recommendation of non-renewal for
her contract were acts of retaliation Ppwns. The Plaintiff asserts claims under
section 504 of the Rehabilitation Act, thedggia Open Records Act, and the Georgia
Whistleblower's Act. The Defendanbowes for summary judgment on all claims.

Il. Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the parties show thatgenuine issue of material fact exists
and that the movant is entitledjt@lgment as a matter of lawed: R. Civ. P.56(c).

The court should view the evidence and afgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398 U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuine issue ofamal fact. Celotex Corp. v. Catredtr7 U.S. 317,

323-24 (1986). The burden then shifts to the nonmovant, who must go beyond the
pleadings and present affirmative evidencstow that a genuine issue of material

fact does exist. Anderson v. Liberty Lobby, In€77 U.S. 242, 257 (1986). "A mere

'scintilla’ of evidence supporting the opposing party's position will not suffice; there
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must be a sufficient showing that theyjwcould reasonably find for that party.”

Walker v. Darby 911 F.2d 1573, 1577 (11th Cir.1990).

The Defendant argues that because sefatual claims by the Plaintiff rely
on hearsay and unauthenticated documémty, may not be considered on a motion
for summary judgment. "The general rugethat inadmissible hearsay cannot be

considered on a motion for summary judgment.” Jones v. UPS Ground Fé8ight

F.3d 1283, 1293 (11th Cir. 2012) (interqalotation marks omitted). "Nevertheless,
a district court may consider a hearstgtement in passing on a motion for summary
judgment if the statement could be redutteddmissible evidence at trial or reduced
to admissible form." Idat 1293-94 (internal quotatn marks omitted). Similarly,
"courts may consider unauthenticatedutoents on a motion for summary judgment

if it is apparent that they will be admilsle at trial." Federal Ins. Co. v. United

Community Banks, In¢No. 2:08-cv-0128-RWS, 2010 WL 3842359, at *8 (N.D. Ga.

Sept. 27, 2010) (internal quotation maxk®itted). The Court will consider the

challenged evidence in ruling on the Motion for Summary Judgment.

[1l. Discussion
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A. Section 504 of the Rehabilitation Act

“The Rehabilitation Act incorporates thati-retaliation provision from . . . the

[ADA].” Burgos-Stefandliv. Secretary, U.S. Dept. of Homeland S4d.0 Fed. Appx.

243, 245 (11th Cir. 2011). “Under the ADAasti-retaliation provision, [n]o person
shall discriminate against an individdmdcause such individual has opposed any act
or practice made unlawful by this chapter.” (shternal quotation marks omitted).
This provision is similar to theifle VIl anti-retaliation provision. IdThus, “we
assess retaliation claims pursuant ® Rehabilitation Act under the framework we
use in assessing Title VII retaliation claims.” Id.

When a plaintiff is relying on circunesttial evidence, th€ourt must “analyze
the case using [a] shifting framework.” lat 246. "[T]he plaintiff bears the initial
burden of establishing a prima facie case" under section 50%oldstablish a prima
facie case of retaliation, a plaintiff maypow that: (1) she engaged in statutorily
protected expression; (2) she suffered senmmly adverse eployment action; and
(3) there was some causal relatioipsbetween the two events.” IDnce a plaintiff
has established a prima facie case, the eyeplthen has an opportunity to articulate
a legitimate, non-retaliatory reason fioe challenged employment action."'Id the
employer proffers such an explanation,lieden shifts back to the plaintiff to prove

by a preponderance of the evidence that the defendant's explanation is merely pretext.”
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Id. As the United States Suprer@ourt recently clarified, éhPlaintiff must ultimately
establish that the protected expreassiwas the but-for cause of the adverse

employment action. University of Tex8suthwestern Medical Center v. Nasd&3

S. Ct. 2517, 2533 (2013) (“Title VII retatian claims must be proved according to
traditional principles of but-for causation..[t]his requires proof that the unlawful
retaliation would not havecourred in the absence okthlleged wrongful action or
actions of the employer.”).

The Defendant makes three argumentawor of summary judgment against
the section 504 claim. First, the Defendangues that the Plaintiff has failed to
exhaust her administrative remedies. Sectm@Defendant argues that the Plaintiff
has failed to establish a prima facie caseetdliation. Third, the Defendant argues
that it has provided a legitiate, non-retaliatory reasorrfihe challenged actions and
the Plaintiff has failed to establish pretext.

1. Administrative Exhaustion

The Individuals with Disabilities Education Act (“IDEA”) imposes an
exhaustion requirement on certain claims brought under section 504 of the
Rehabilitation Act. Se20 U.S.C. § 1415(1). Generally claim brought under section
504 that could have been brought undBEA is subject to the exhaustion

requirement. Sell.T.V. v. DeKalb County School Dis#446 F.3d 1153, 1158 (11th
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Cir. 2006). The purpose is to prevent ptdia from circumventing the IDEA by filing
their claims under other federal statutes. Bed¢lowever, even if the exhaustion
requirement applies to a claim, a plaintsfiexcused “where resort to administrative
remedies would be 1) futiler 2) inadequate.” Icat 1159 (internal quotation marks
omitted).

The Plaintiff concedes that the IDEA exhaustion provision applies to her
section 504 claim and instead argues thatiskexcused because the IDEA remedies
would be inadequate. The remediedlabée under IDEA are for disabled students
and their parents. Otherntias advocating on behalf tifese students may not access
these remedies. Consequently, the Plainti#taliation claim is not subject to the
IDEA’s administrative exhaustion requirement.

The IDEA provision imposing an exhdias requirement on certain section 504
claims states: “Nothing in this chaptshall be construed to limit . . . remedies
available under . . . [section 504] . . . exceyat before the filing of a civil action
under such lawseeking relief that is also available under this subchapter, the
procedures under subsections (f) and (@lldbe exhausted to the same extent as
would be required had the action beeaught under this subchapter.” 20 U.S.C. §
1415(l) (emphasis added). To supportatgument that this exhaustion provision

applies to the Plaintiff, the Defendangaes that the Plaintiff may seek relief under
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IDEA. The Defendant citesibsection (b)(6), a provision concerning the initial filing
of an administrative complaint: “The pratees required by this section shall include
the following: . . . An opportunity faany party to present a complaint . . . with respect
to any matter relating to the identificati@valuation, or educational placement of the
child, or the provision of a free approprigtgblic education to such child.” 20 U.S.C.
8 1415(b)(6)(A) (emphasis adtle The Defendant reads “any party” to mean any
person. The Court reads “anyrfyd to mean either the pant(s) of the disabled child
or the local educational agency.

First, the text of section 1415 confirrttss reading of subsection (b)(6). For
example, subsection (f) states: “Whemeagecomplaint has been received under
subsection (b)(6) . .the parents or the local educational agency involved in such
complaint shall have an opportunity . . .20 U.S.C. § 1415(f)(1)(A) (emphasis
added). Second, other sources confirns tleading. The implementing federal
regulation for subsection (b)(6) states: ‘Alparent or a public agency may file a due
process complaint on any of the mattersrelating to the identification, evaluation
or educational placement of a child witdiaability, or the provision of FAPE to the

child.” 34 C.F.R. 8 300.507(#mphasis added). The Third Circuit also alluded to a

similar interpretation of subsection (b)(6). $&#®mmbers ex rel. Chambers v. School

Dist. Of Philadelphia Bd Of Educ587 F.3d 176, 182 (3d Cir. 2009) (“The IDEA
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allows any party -- the parent of a disabled child or the state -- to file a complaint
with respect to any matter relating to identification, evaluation, or educational
placement of the child, or the provisioneofree appropriate publeducation to such
child[.]"). The third reason to read “amarty” narrowly is that the two procedures
that IDEA requires a party to exhaustsubsections (f) and Jg- are not open to
persons such as the Plaintiff. Subsectipistates that “[w]heever a complaint has
been received under subsection (b)(6) or tthg,parents or the local educational
agency involved in such complaint shall have an opportunity for an impartial due
process hearing.” 20 U.S.C. 8§ 1415(f)(1)(Anfhasis added). Subsection (g) states
that "[i]f the hearing required by subsiea (f) is conducted by a local educational
agency, any party aggrieved . . . mayegdsuch findings and decision.” 20 U.S.C.
8 1415(g)(1). Because only a parent or @alceducational agency can request a
subsection (f) hearing, only a parent do@al educational agency can appeal under
subsection (g). The Defendant's interpretabf “any party” would put the Plaintiff

in an odd position. She could file an adretrative complaint, yecould not seek a
hearing on the complaint or appeal an advdesision. In effect, she would be unable

to exhaust the administrative remedies a&ake her section 504 claim to a district
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court. The Court concludes that the adistrative exhaustion provision of IDEA does
not apply to the Plaintiff's section 504 claim.

2. Prima Facie Case of Retaliation

The Defendant argues that the Plairtdls not established a prima facie case
of retaliation. First, the Defendant argues thatPlaintiff did not engage in statutorily
protected expression. A perstangages in statutorily pretted activity if [she] has
opposed any . .. practice made unlawfuldsttion 504 of the Rehabilitation Act. See

Morales v. Georgia Dept. of Human Resouyets Fed. Appx. 179, 183 (11th Cir,

2011). "[A] plaintiff's burden under thistandard has both a subjective and an

objective component.” Little v. UniteBechnologies, Carrier Transicold D03

F.3d 956, 960 (11th Cir. 1997). "A plaintiff rsinot only show that [she] subjectively
(that is, in good faith) believed thatshemployer was engaged in unlawful . . .
practices, but also that [fjdxelief was objectively reasonable in light of the facts and
record presented.” Id.

The Plaintiff asserts multiple instances of protected expression. The Plaintiff
claims that she “complained that stantewere not placed in the proper special

education classes . . . complained teathers who were not qualified taught special

! The Defendant is correct that @aléation claim may be brought under IDEA.
However, the case cited bye Defendant concerned a retaliation claim brought by a
parent of a disabled child. SBET.V., 446 F.3d at 1158-509.

T:\ORDERS\11\Edwards\msjtwt.wpd -12-



education classes. . . [and] complainkedw unsatisfactory paraprofessionals.” (Pl.'s
Statement of Material Facts 1 5.) The Plaintiff also claims treatesisted what she
believed was an instruction to modlfyPs without parental consent. (ff] 14, 16,
18.) However, she onlglleges that it was her resistance to modifying IEPs without
parental consent that caused the retallby Downs. (Pl.'s Mem. Opp'n Mot. for
Summ. J., at 18-19.) Consequentlye tBourt need only address whether that
resistance constituted protected expressitve. Defendant argues that the Plaintiff
lacked a subjective, good faith belief ttis conduct was unlawful because she never
lodged a formal complaint. (Def.'s Br. Supfiot. Summ. J., at 11-12.) However, this
is not the only way the Plaintiff may evinaesubjective belief. The Plaintiff testified
that she told both Michel and Downs tehe believed complying with their requests
would require modifying the IEPs withoutreatal consent in violation of IDEA. The
Defendant also argues that the Pléfistbelief was objectigly unreasonable because
she was not expected to modify the IERhout parental consent. (Def.'s Rep. Supp.
Mot. Summ. J., at 8-9.) The Defendant gdle that it wanted its special education
teachers to make the changey] in the process obtain the necessary parental consent.
Id. Crystal Mosley, the Plaintiff's forer colleague, testified that she felt

uncomfortable following Michel's orders at the end of the 2008-2009 school year
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because she also felt it would require makinodifications without parental consént.
(Mosley Aff., at 1.) The question is whethte Plaintiff's belief that she was being

asked to make changes without paa¢ consent was reasonable. 3éeeks v.

Computer Associates Interrd5 F.3d 1013, 1021 (11th Cir. 1994) ("[T]he plaintiff

‘need not prove the underlying claim . . . whled to her protest,” so long as she had
a reasonable good faith belief . . .."). Theu@ cannot conclude as a matter of law
that it was not.

Second, the Defendant argues thagré¢hwas not a materially adverse
employment action. “A plaintiff musth®w that a reasonable employee would have

found the challenged action matdlgiaadverse.” Burgos-Stefaneld10 Fed. Appx.

at 246 (internal quotation marks omitted). “Tdets must be material and significant
and not trivial.” 1d. “[A] materially adverse aatin is one that well might have

dissuaded a reasonable worker from making or supporting a charge of discrimination.”

2 However, Mosley also testifigtat upon returning for the 2009-2010 school
year, she met with Downs and she eventusdigured parentabosent and made the
necessary changes to the IEPs. (Mosley Aff., at 2.)

® The Plaintiff alleges that she oppdsa practice that she believed was
unlawful under IDEA -- modifying IEPs without parental consent. However, to prevail
on her section 504 claim, the Plaintiff makbw that she had a good faith, reasonable
belief that the practice was unlawful under the Rehabilitation Act. Although certain
conduct may violate both the IDEA and Rehabilitation Act, the Plaintiff supplies
no reason why this practice is an exaenplf such conductNonetheless, the
Defendant never makes this argemty thus the Court need not consider it at this stage.
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Id. (internal quotation marks omitted). “[T]he significance of any given act of
retaliation will often depend upon the particular circumstancegihtérnal quotation
marks omitted).

The Plaintiff alleges three adverse actidid3 the letter of réirection; (2) her
placement in a PDP; and (3) the recomméndadf non-renewal. In challenging the
first two alleged adverse actions, the Defendant argues tbraker for conduct to rise
to the level of “materially adverse,” it mustpact the terms, conditions, or privileges
of employment. (Def.'s Br. Supp. Mot. Summ. J., at 13.) The Defendant argues that
neither the letter of redirection nor the PDbad this effect, and thus neither was
material and significant._(ldat 14.) To be sure, “donable retaliatory conduct
includes not only that which affects terrmel&onditions of employment, but also any
conduct which has a materialiglverse effect on a plaintiff, irrespective of whether

it is employment or workplace related.” Burgos-Stefandllio Fed. Appx. at 246

(internal quotation marks omitted). Nonetheless, whether the action affected the terms,
conditions, or privileges of employmentiistructive as to whether it was material

and significant. In Davis v. Town of Lake Park, F245 F.3d 1232 (#1Cir. 2001),

the Eleventh Circuit affirmed a districourt’s conclusion that a written counseling
statement did not create an actiorabtle VIl retaliation claim. SeBavis 245 F.3d

at 1241. The EleventBircuit reasoned that “courts are wisely reluctant to treat job
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performance memoranda as actionable undker Yl where they do not trigger any
more tangible form of adverse action swdh a loss in benefits, ineligibility for
promotional opportunities, or more formal discipline.” ldere, the letter of
redirection had no tangible effect on the Plaintiff's employment, and the Plaintiff
offers no other reason to view the lettefsadficiently severe and pervasive to alter

... [the Plaintiff's] workingconditions.” Gowski v. Peaké82 F.3d 1299, 1313 (11th

Cir. 2012). The same is true of the PDPichirtreated a streambd process to assist
the Plaintiff in fulfilling her duties ima timely and proper manner. However, the
recommendation of non-renewal was a mathkriadverse action. The Defendant’s
argument that this was not materially acbeebecause the Plaintiff ultimately chose
to resign is without merit. She choseésign in lieu of havig a non-renewal on her
teaching record.

Third, the Defendant argues thereswao causal relationship between the
alleged protected activity aiatleged materially adversetams. “[A] plaintiff simply
has to demonstrate that the protectedivity and the adverse action are not

completely unrelated.” Burgos-StefanedlilO Fed. Appx. &46 (internal quotation

marks omitted). “A plaintiff satisfies thedement if she provides sufficient evidence
that [1] her employer had knowdge of the protected exm®on and [2] that there was

a close temporal proximity between thisaaeness and the advers. . action.” Id.
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“If there is a substantial delay betweea finotected expression and the adverse action
in the absence of other evidence tegdio show causation, the complaint of

retaliation fails as a mattef law.” Higdon v. Jacksqr893 F.3d 1211, 1220 (11th Cir.

2004). A three to four month delay betwdée protected activity and the adverse
action may be insufficient to infer causation. (tFhe [Supreme] Court cited with
approval decisions in which a three to four month disparity was found to be
insufficient to show causal connection.”).

The Plaintiff only provides evidence for a causal link between her opposition
to modifying the IEPs without parental appal, and the letter atdirection and her
placement in a PDP. Specifilya the Plaintiff testifiedhat she informed Downs on
August 7, 2009, that she would not modifg tEPs without parental approval. (Pl.'s
Statement of Material Facts { 16.) The iti#iestablishes close temporal proximity
by pointing out that this happened onlyydaefore she was issued a letter of
redirection and placed in a PDP. @Mem. Opp'n Mot. Summ. J., at 19.)

However, the Plaintiff supplies noigence that Downs had any knowledge of
her non-1EP related complaints her deposition, the Plaintiff admitted that to the
extent that she is alleging that someorierimed Downs of the complaints, it is based
on nothing “other than a guess.” (EdwardpD#.) The Plaintiff also does not argue

that there was a close temporal proxinbgtween her resistance to modifying the
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IEPs without parental consent af@bwns' recommendation of non-renewal.
Consequently, the Plaintiff has only provided evidence for causation regarding the two
adverse actions that the Court concludeste not material and significant. The
Plaintiff cannot establish a prima facie case of retaliation.

3. Non-Retaliatory Reasons and Pretext

Even assumingrguendo, that the Plaintiff establied a prima facie case, “the
employer . . . has an opportunity to artatel a legitimate, non-retaliatory reason for

the challenged employmeadttion.” Burgos-Stefane]ld10 Fed. Appx. at 247. “The

employer need not persuade the court itkgiroffered reasons are legitimate, as its
burden is merely one pfoduction, not proof.” Idinternal quotation marks omitted).
“This intermediate burdems exceedingly light.”_Id.(internal quotation marks
omitted). “If the employer proffers suchegitimate non-retaliatory explanation, the
employee must show by a preponderanab@evidence that éhlegitimate reasons
offered by the employer for taking the adweextion were not its true reasons.” Id.
“A reason is not pretextual unless it i©gs/n both that the reason was false, and that

retaliation was the real reason.” ldltimately, the Plaintiff must establish that the

* These two events are likely too far attenuated to support an inference of
causation as per the Higdproximity standard. The Plaintiff alleges that she voiced
her opposition on August 7, 2009. (Pl.'s StateméMaterial Facts  16.) Over five
months later, Downs recommended the noreveal of the Plaintiff's contract on
January 15, 2010. (It 52.)
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protected activity was the but-for caudéhe adverse employment action. Siessay
133 S. Ct. at 2533.

The Defendant offers three reasonstha alleged adverse actions. First, the
Defendant argues that the Plaintiff failecctimplete her paperwork on time. (Def.'s
Statement of Material Facts 11 44, 46.) Dieéendant asserts that the Plaintiff needed
to complete her IEPs before the deadkmen if it meant securing parental consent.
(Def.'s Statement of Material Facts 1142.) The Mosley Affidavit, submitted by the
Plaintiff, supports this. Mosley testifiedabafter meeting with Downs, she was able
to complete her IEPs intinely fashion after getting par&al approval. (Mosley Aff.,
at 2.) Furthermore, it was not just thePEthat the Defendaargues the Plaintiff
failed to complete in time. The Pl&ifh was also told to create a classroom
management plan by the end of the 2008-Zab@®ol year and failed to do so. (Def.'s
Statement of Material Facts § 28.) Seconel Dbfendant allegesdhthe Plaintiff did
not satisfy the requirements of her PDRef([3 Br. Supp. Mot. Summ. J., at 19; Def.'s
Statement of Material Facts {1 49-50.) @hthe Defendant akiges that it believed
that the Plaintiff displayed unprofessiboanduct and did not handle criticism well.
(Def.'s Statement of Material Facts |1 44, 49, 51, 60.)

The Plaintiff has no evidence suggestiraf tihese reasonsegpretextual. The

Plaintiff “cannot succeed by simply quarreling with the wisdom of [the] reason[s], or
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showing that the decision was basaderroneous facts.” Burgos-Stefaneill0 Fed.

Appx. at 247. The Plaintiff must demonstrate, by a preponderance of the evidence,
that these were not the Defendant’s reabons. The Plaintiff argues that she received
satisfactory performance reviews in the p@t's Mem. Opp'n Mot. Summ. J., at 20.)
However, the Plaintiff does not contend thla¢é completed her IEPs on time, satisfied
the requirements of her PDP, or dealt wititicism to the satisfaction of Downs. Even

if the Plaintiff offers justifications for the alleged shortcomings, that would only
challenge the wisdom of Downs’ actioris.would not show that Downs’ stated

reasons were “not what actually motivajewns’] conduct.” Combs v. Plantation

Patterns106 F.3d 1519, 1538 (11th Cir. 1997). The Plaintiff has not demonstrated
“such weaknesses, implausibilgignconsistencies, incotemcies, or contradictions

in the employer's proffered legitimate reastamgs action that a reasonable factfinder
could find them unworthy of credence.” IBummary judgment as to the Plaintiff's
claim under section 504 of the Rehabilitation Act should be granted.

B. State Law Claims

The Plaintiff claims that the Defendamblated the Georgia Open Records Act.
“[A] custodian of public records compsewith an ORA request when he grants

reasonable access to the filedis custody.” Felker v. Lukemir@67 Ga. 296, 299

(1996). “ [A] thorough reading of the ORA makes it clear that the legislature did not
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intend for a custodian of public recortts comb through his files in search of
documents sought by a public citizen.” &1 298. “To the contraryll that is required

of a public records custodian is that heyide reasonable access to the files that are
sought.” Id.at 298-99. The Defendant argues that it made the requested records
available for retrieval on December 3, 20(Def.'s Br. Supp. Mot. Summ. J., at 23.)
This was the date the parties had agreed_to) Tlde Plaintiff argues that the
Defendant was required to magepies of the records available. The Defendant did
this. The Defendant simply refused to madrtito the Plaintiff and instead instructed

the Plaintiff to retrieve them. The ORA dorot require mailing of the records. See

0.C.G.A. 8§50-18-71(e). The Plaintiff thargues, citing Wallace v. Greene Coynty

274 Ga. App. 776 (2005), that she may stilebétled to attorney’s fees. In Wallace
the court reasoned that attorney’s fewsy be proper because the agency failed to
contact Wallace within three days okhiequest to arrange a time for Wallace to
retrieve the records. ldt 783-784. Here, the Plaintiféver alleges that the Defendant
failed to contact her within three days of hequest to arrangedldate for retrieval.
Summary judgment as to the Plaintif@eorgia Open Records Act claim should be
granted.

The Plaintiff also claims that the Def#¢ant violated the Georgia Whistleblower

Act. Under the GWA, “[a] public employeeho has been the object of retaliation in
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violation of this Code section may instit@eivil action in superior court . . . within
one year after discovering the retaliation or within three years after the retaliation,
whichever isearlier.” O.C.G.A. § 45-1-4(e)(1) (emphasadded). Here, the suit was
not filed until August 4, 2011, well over &gr after the Plaintiff ceased to be an
employee of Snellville Middle School. Thedkitiff argues that she was made aware
that a “Non-Renewal was placed in herpdmyment file . . . well after August 4,
2010.” (Pl.'s Mem. Opp'n Mot. for Summ.akt 25.) However, the adverse action was
the recommendation of non-renewal, whimccurred on January 15, 2010. (Def.'s
Statement of Material Facts { 52.) Thai®iiff was informedf the recommendation
of non-renewal in January of 2010. (fd55.) The Plaintiff admits that in March of
2010 she knew her contract was not goinggoenewed, which is why she resigned
in April of 2010. (Pl.'s Statement of Material Facts 11 38-39.) The Plaintiff's claim is
barred by the statute of limitations. Summary judgment as to the Plaintiff’'s claim
under the Georgia Whistleblower Act should be granted.
IV. Conclusion
For the reasons set forth above, toei@ GRANTS the Defendant’s Motion for

Summary Judgment [Doc. 48].
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SO ORDERED, this 30 day of September, 2013.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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