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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SALIM HAJIANI,
Plaintiff,

V. CIVIL ACTION FILE
NO. 1:11-CV-3504-TWT

PERSEUS INVESTMENTS, LLC,
Defendant.

ORDER

This is an FLSA action seeking paymenbwértime. It idefore the Court on
the Defendant’'s Motion for Summary Judgrmfdoc. 21]. For the reasons set forth
below, the Court GRANTS IN PART and DEES IN PART the Defendant’s motion.

|. Background

In August 2009, the Plaintiff, Salim Hani, answered a job advertisement
posted by Perseus Investments, LLC (“Pes®gw@ company thabwns several gas
stations in Georgia. At sonp®int, Hajiani met with a manaddor Perseus. At this
point, the parties’ stories conflict. Hajiani claims the manager orally offered him a

cashier’s job paying $9 an hour. AccordioegHajiani, he woud work primarily at

The Plaintiff claims the manager svalentified as “Johnny.” The Defendant
claims that the manager is named Mukhtar Moughal.
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a gas station located at 9089 Highway W&st Pine Mountain, GA (the “Pine
Mountain Location”). The manager repretsehto Hajiani that it was a permanent
position. Hajiani claims that he began worlAugust 2009 and ctinued to work for

the Defendant until he quit on or aroundt@er 5, 2009. During this time, the
Plaintiff asserts that he worked more than 40 hours each week for a total of over 468.5
hours [se®oc. 27, Exs. 4-8]. Hajiani claintisat he quit on Qober 5, 2009, because

the Defendant failed to pay him for the hours he worked.

The Defendant tells a different storyPerseus contends that Hajiani was
interested in learning gas station mamaget and operations. The Defendant agreed
to allow Hajiani to observe and assistla Pine Mountain Location. As Hajiani’'s
presence became more regular, the Deferimbagan paying Hajiaor his work. The
Defendant, however, claims that Hajiani madset schedule or pagte. Further, the
Defendant states that Hajiathd not report to work fiotwo weeks in September 2009.
After briefly returning to the Pine Mouaih Location, the Defendant claims that
Hajiani left permanently. Importantly,élDefendant contends that it paid Hajiani
$1816.65 by check for the time he worked at the Pine Mountain LocatioD{see
24-3].

On August 16, 2011, Hapafiled this lawsuit against Perseus [$&@c. 1-1].

The Plaintiff alleges violations of the minimum wage and overtime wage requirements
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of the Fair Labor Standards Act (“FLSA”). S8 U.S.C. 88§ 206, 207. Further,
Hajiani alleges violations of the Gegia Minimum Wage Law, O.C.G.A. 8§ 34-4-1,
unjust enrichment, and breach of castt On October 13011, the Defendant
removed the Complaint to this Court [Dad¢. On April 30, 2012the Defendant filed

a Motion for Summary Judgment [Doc. 2Rerseus argues that the FLSA does not
apply and that there is no issue of material facbdms state law claims.

[I. Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the pes show that no genuine igsaf material fact exists
and that the movant is entitled to judgmenaasatter of law. Fed. R. Civ. P. 56(c).
The court should view the evidence and arfgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398.U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuine issue of matéact. Celotex Corp. v. Catre#t77 U.S.

317, 323-24 (1986). The burden thentshib the nonmovant, who must go beyond
the pleadings and present affirmative eviden@ow that a genuine issue of material

fact does exist. _Andevs v. Liberty Lobby, Ing. 477 U.S. 242, 257 (1986).

[1l. Discussion
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A. FLSA Claims

The Defendant argues that the Plaintiffict subject to the FLSA. To sustain
a claim under the FLSA, the Plaintiff mubsv that he was an employee in a covered
enterprise “engaged in commerce or in the production of goods for commerce” or
“employed in an enterprise engagecammerce or in the production of goods for
commerce.” 29 U.S.C. 88 206 & 207. First ihefendant contends that Hajiani was
not an employee. “To determine whether [hantiff] was aremployee . . . [courts]

must apply the multi-factor economic liéas test.” Perdomo v. Ask 4 Realty &

Mamt., Inc, 298 Fed. App’x 820, 821 (11th Cir. 2008). The factors relevant to the
economic realities test include:

whether the alleged engyler (1) had the power toire and fire the
employees, (2) supervised and cohéd employee work schedules or
conditions of employment, (3) tigmined the rate and method of
payment, and (4) maintained employment records.

Villarreal v. Woodham113 F.3d 202, 205 (11th Cir. 1997). Courts also consider:

(1) the nature and degree of tHeeged employer's control as to the
manner in which the work is to be performed,;

(2) the alleged employee's oppoiityrior profit or loss depending upon

his managerial skill;

(3) the alleged employee's investmargquipment or materials required

for his task, or his employment of workers;

(4) whether the service rendered requires a special skill;

(5) the degree of permanency andadion of the working relationship;

(6) the extent to which the service rendered is an integral part of the
alleged employer's business.
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Freund v. Hi-Tech Satellite, Incl85 Fed. App’'x 782, 782006). “No one factor is

determinative, and each factor shouldyben weight according to how much light
it sheds on the nature of the economipatelence of the putative employee on the
employer.” Perdoma?98 Fed. App’x at 821. Furthéhe Plaintiff bears the burden

of showing that he was an employd&éartinez-Mendoza v. Champion Intern. Corp.

340 F.3d 1200, 1209 n.28 (11th Cir. 2003).

Here, under the factors set forth in Villarreblajiani was an employee.
Perseus had the authority toehand fire Hajiani. According to the Plaintiff, Perseus
hired him at $9 per hour in August 2009. Ressexercised at least some control over
Hajiani’'s schedule and conditis of employment. Indegthe Defendant’s manager
directed Hajiani’'s tasks and specified wdnée would work. Bih parties agree that
the Defendant determined the rate andhome of Hajiani’'s payment, although they
disagree on the specific terms. Finallye Defendant maintained at least some
employment records, including at least one of Hajiani’'s time sheetB{xee4-2].

The Freundactors lead to the same resuirst, Hajiani apparently exercised
some control over the manner in whichgerformed his work, although the tasks
were determined by the Defendant. eTRlaintiff, however, had no significant
opportunity for profit or loss depending on hismagerial skill. He was paid at a set

rate regardless of his perfoamce. Hajiani did not invest in materials or equipment.
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Nor did he employ any workers. His pessibilities as a clerk, including checking
identification, cleaning the premises, and working the cash register, did not require
specialized skills. Although the working retanship was short, Hajiani claims that
the Defendant told him the position woulddemanent. Finally, the services Hajiani
provided—essentially operating the gas station—were essential to the Defendant’s
business. For these reasons, Hajiars aaemployee for purposes of the FLSA.

Next, the Defendant contentleat it did not operate an “enterprise” within the
meaning of the FLSA. Under the FLSA, emterprise must have annual gross sales
“not less than $500,000.” 29 U.S.C. 8§ 203(¥A&Xii). Further, the Plaintiff must

establish that Perseus meets the entenagerement of the FLSA. Josendis v. Walll

to Wall Residence Repairs, 1n662 F.3d 1292, 1317 (11th Cir. 2011)._In Josendis

the plaintiff sued his former employty recover unpaid overtime wages under the
FLSA. The defendant moved for summargigment, arguing its annual gross sales
did not exceed $500,000. In response pth@tiff presented testimony alleging that
in 2007, the defendant had received $56 f@d@ne project and $8,000 for each of
fifteen other projects. Also, the plaintifffered testimony thahe defendant received

a total of $434,000 for work spanning 2007 2008. The Eleventh Circuit held that
the plaintiff's evidence did not establish enterprise under the FLSA. The court

reasoned that “[e]ven accepting that th@lemce establishes that [the defendant]
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earned the amounts identified above, [the pifistill fails to show that in any one

year [the defendant] met the $500,000 threshold; pointing to estimated income
obtained at some unknown point over a tveatyperiod was simply not sufficient.”

Id. at 1318. Further, the court noted thlae plaintiff “might have obtained a
corporate ledger indicating that [thefeledant] made at least $500,000 in 2006, 2007,
or 2008.” 1d.at 1318 n.40. “Alternatively, [thdfaants] might have stated that they
directly witnessed transactions in whifthe defendant] was paid certain, specific
sums and then added those sums togédireach the $500,000 statutory threshold.”

Id.

Here, as in_Josendishe Plaintiff has produced sporadic estimates of the

Defendant’s gross sales. Without citimy&pecific amounts, Hajiani alleges that the
Pine Mountain Location received approximat®ly500 per day. (&iani Aff. 1 35.)

As in JosendisHajiani then extrapolates thedtimate to support his contention that

the Defendant earned moreth$500,000 in gross revenue pear. As in Josendis
however, Hajiani’s testimony is merely a sglapt of the Defendant’s yearly revenue.

At best, the Plaintiff can only testify &3 the Defendant’s revenue on the days he
worked from August to early October. Sesendis662 F.3d at 1318 (plaintiff could

not show enterprise with evidence of revenue not adding up to $500,000).

“Alternatively, [Hajiani] might have statetthat they directly witnessed transactions

T:\ORDERS\11\Hajiani\msjtwt.wpd -7-



in which [the Defendant] was paid certaspecific sums and then added those sums
together to reach the $500,000 statutory threshald.” Hdjiani, however, has not
done so here. Thus, the Cocannot conclude that Perss was an enterprise under
the FLSA. For this reason, the Defendant is not subject to the FLSA.

B. Georgia Minimum Wage Law

The Defendant contends that therens issue of material fact as to the
Plaintiff's Georgia Minimum Wage Law claim. _Se®.C.G.A. § 34-4-let seq.
Specifically, the Defendant argues thag thLSA preempts this state law claim.
Further, the Defendant argues that @ @. § 34-4-1 specifically excludes employers
subject to the FLSA.__Se®.C.G.A. 8§ 34-4-3(c). As discussed above, however,
Perseus is not an enterprise within the meaning of the FLSA.

Here, Hajiani asserts thia¢ was paid less than $5.per hour for the hours he
worked. _SedD.C.G.A. 8§ 34-4-3(a). Indeed, Hajiani claims that he was paid only
small cash sums and never received tleeks produced by the Defendant. (Hajiani
Aff. § 37.) For these reasorthgre is an issue of materiaict as to the Plaintiff's
Georgia Minimum Wage Law claim.

C. Breach of Contract

The Defendant contends that theren® issue of material fact as to the

Plaintiff's breach of contract claim. Hajiameistified that the Defendant orally agreed
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to pay him $9 per hour. (Hajiani Aff. )9The Plaintiff conénds that he worked
more than 468%hours and was paid less than $9 per hour[see 27, Exs. 4-8].
Specifically, the Defendant alleges thatieeer received the checks produced by the
Defendant. Indeed, Hajiani contends thet signature on theschecks is forged.
(Hajiani Aff.  37.) This testimony creates issue of material fact as to the
Plaintiff's breach of contract claim.

D. Unjust Enrichment

The Defendant argues that there is no isguneaterial fact as to the Plaintiff's
unjust enrichment claim. “The theorywfijust enrichment applies when there is no
legal contract and when there has beberrgfit conferred whitwould result in an

unjust enrichment unless compgated.”_Cochran v. Ogletre&14 Ga. App. 537, 538

(2000). To recover under a theory of ungistichment, the Plaintiff must show “(1)
his performance as agent of services valutblde [D]efendant[]; (2) either at the
request of the [D]efendant[] or knowgly accepted by the [D]efendant[]; (3) the
defendants' receipt of which without coemsating [Plaintiff] would be unjust; (4)

[and the Plaintiff’'s] expectation of compensation at the time of the rendition of the

*The Plaintiff introduced time sheetéegedly recording the hours he worked
[seeDoc. 27, Exs. 4-8]. Several of tleeBme sheets do not include dates. It is
therefore unclear how the hours reflectethm Plaintiff's exhibits correspond to the
time sheets produced by the Defendant [3ee. 24-2].
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services.” _Artrac Corp. v. Austin Kelley Advertising, Int97 Ga. App. 772, 776

(1990). Here, as discussaldove, Hajiani alleges thae worked more than 468.5
hours at the Defendant’s business. He claimasthe Defendant promised to pay him
$9 per hour for his services Hailed to do so. Thus, taky the facts in the light most
favorable to the Plaintiff, Hajiani haal reasonable expectation that he would be
compensated for the services he providetthéoDefendant. For this reason, there is
an issue of material fact askajiani’s unjust enrichment claim.

E. Bad Faith

The Defendant argues that there is ssue of material fact that Perseus’s
conduct was not willful or ilbad faith under the FLSA._(S@&eef.’s Br. in Supp. of
Def.’s Mot. for Summ. J., at 18-20.) Alscussed above, however, Hajiani has not
shown that the Defendant is an entesprunder the FLSA. For this reason, the
Defendant’s allegations with respéotthe FLSA are dismissed.

IV. Conclusion

For the reasons set forth above,@oeirt GRANTS IN PART and DENIES IN
PART the Defendant’s Motion for Summalydgment [Doc. 21]. The Court declines
to exercise supplemental jurisdiction ung8rJ. S. C. 8§ 1367 of the remaining state

law claims. This action is dismissed without prejudice.
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SO ORDERED, this 6 day of August, 2012.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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