Bodiford v. Atlanta Fine Cars, Inc. Doc. 24

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

GLENN BODIFORD,
Plaintiff,

V. CIVIL ACTION FILE
NO. 1:11-CV-4120-TWT

ATLANTA FINE CARS, INC.,
Defendant.

ORDER

The Plaintiff says he vsasnookered when he paid the Defendant cash for a
clunker. Now he wants the Defendant tgy.pd he case is before the Court on the
Defendant’s Motion for Summary Judgment [Doc. 20]. For the reasons set forth
below, the Defendant’s Motion for Summary Judgment [Doc. 20] is DENIED.

|. Background

The Plaintiff Glenn Bodiford purchased a 2004 Nissan Maxima from the
Defendant Atlanta Fine Cars, Inc.AFC”). The purchase price was $8,598.
Bodiford paid $7,700 in cash on July 2811, took possession of the car, and agreed
to pay the remaining $898 by August 13, 2011. (8es Resp. to Def.’s Statement

of Undisputed Material Facts 11 1-5).
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The Defendant has submitteelveral documents alledjg involved in the sale
of the Maxima. The authenticity ahany of the documents is disputedThe
Defendant’s first exhibit is a “Bill of 3&” identifying the Maxima, listing Bodiford
as the buyer, stating the purchase priod, lzearing the signature of Bodiford and a
representative of AFC._(Sd&zef.’s Mot. for Summ. J., Ex. 1). Bodiford does not
dispute that the Bill of Sale is a true and correct copy. BbéeResp. to Def.’s
Statement of Undisputed Material Fa§i$ 1, 6). The Defendant next offers a

“Precomputed Retail Installemt Contract” which showsahthe remaining balance,

Preliminarily, the Plaintiff notes that AFC has not provided affidavits
authenticating the exhibits it attachedit® Motion for Summary Judgment. The
Plaintiff argues that the exhibits shoulterefore be stricken. Generally, “to be
admissible in support of or in oppositie@ a motion for summary judgment, a
document must be authenticated by andchid to an affidavit that meets the
requirements of Rule 56(@nd the affiant must be the person through whom the
exhibits could be admitted into eviden” WTI, Inc. v. Jarchem Indus., IndJo.
2:10-cv-238-RWS, 2012 U.S. Dist. LEXIS 105840, at *14 (N.D. Ga. July 30, 2012)
(quoting Saunders v. Emory Healthcare, 1860 F. App’x. 110, 113 (11th Cir.
2010)). While the Plaintiff objects to all thife documents attached to the Defendant’s
Motion for Summary Judgment, he admits that Exhibits 1, 6, and 10 are true and
correct copies of documeritem the transaction. (S&®.’s Resp. to Def.’s Statement
of Undisputed Material Facts 1 1, 6, 9,.1@n the other hand, the Plaintiff contends
he did not receive and hasmemory of signing Exhibits &, 4, and 5, which are not
attached to an affidavit._(Sek 1 5, 7, 8). Many of these documents seem to be
official state documents obtained throutje Georgia Independent Auto Dealers
Association. The Defendant did not file a reply to the Plaintiff's arguments on the
validity of the documents. The Court wallimit the documents for the purpose of this
motion, but the Court notes that any latkuthentication may reduce the documents’
weight and credibility.
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$898, was to be paid by Bddid on August 13, 2011, (SekEXx. 2). This document
does not bear Bodiford’'s signature, anddBord contends he did not receive the
document as part of the transaction. ($¥és Resp. to Def.’s Statement of
Undisputed Material Facts 1 5). Likewj&ndiford contends that he has no memory
of having seen and signed the “Motortide Dealer Title Reassignment Supplement
Form,” which bears Bodiford’s signatuaed lists AFC as a lienholder. _(Seef.’s
Mot. for Summ. J., Ex. 3; Pl.’s Resp. to Deftatement of Undisputed Material Facts
1 7). Bodiford further contends thatimever saw the “Buyers Guide” document with
hand-written notations indicating the rebuilt state of the Maxima and emphasizing that
there was no warranty._ (S&ef.’s Mot. for Summ. JEX. 4; Pl.’s Resp. to Def.’s
Statement of Undisputed Material Fac®) { Bodiford’s signature on this document
is peculiarly written backwards and loedtamong the hand-written notations. (See
Def.’s Mot. for Summ J., Ex. 4). Bodifordaims he did not receive and has no
memory of signing the “Warranty Disclainiaevhich bears Bodiford’s signature and
states in several places that the Maxima is being sold “as_is.” D&es Mot. for
Summ. J., Ex. 5; Pl.’'s Resp. to Def.’s $taent of Undisputed Material Facts | 8).
Bodiford agrees that he signed the “Odoendisclosure Statement” offered as the
Defendant’s Exhibit 6, which disdes the Maxima’s mileage. (Seef.’s Mot. for

Summ. J., Ex. 6; Pl.’'s Resp. to Def.’s taent of Undisputed Material Facts | 9).
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Finally, Bodiford contends that AFC did nsittow him the certificate of title to the
Maxima or have him sign the ceritifite at the time of sale._ (S&atement of
Additional Material Facts in @p. to Def.’s Mot. for Summ. J. {1 12-14). Both parties
submitted a copy of the certificate of title, but the Plaintiff's copy also includes the
second page of the title, (SPef.’s Mot. for Summ. J., Ex. 10; Pl.’s Resp. in Opp.
to Def.’s Mot. for Summ. J., Ex. 1). Tlsecond page does not bear the signature of
AFC or Bodiford. (Se®l.’s Resp. in Opp. to Def.®lot. for Summ. J., Ex. 1).

Soon after the sale, AFC mailed the Maxiceztificate of title to the tag office
in Luverne, Alabama, where Bodiford réed, apparently pursuant to an agreement
whereby AFC would assist Bodiford abtaining a tag in Alabama._(SBk’s Resp.
to Def.’s Statement of Undisputed Magd Facts § 12). The Alabama tag office
informed AFC that Bodiford could not gbh an Alabama tagiti his current Ohio
driver’s license, and AFC sent Bodifoadetter describing thsituation. (Sedl.

13).

Bodiford claims that the absenceanf executed certificate of title prevented
him from acquiring a tag in Alabama. (See{ 14). Because of the problems in
obtaining an executed certificate of tit@odiford obtained a Carfax report on the
Maxima. (SeeStatement of Additional Material Facts in Opp. to Def.’s Mot. for

Summ. J. 1 27). The Carfax report revealed that the Maxima was involved in at least
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three accidents and was declared a toss beefore Bodiford purchased it. (1d15).
Bodiford alleges this was the first time learned of the car’s accident history, that
AFC assured him the car had no problems, that he would not have purchased the
Maxima with knowledge of the problems. (ff] 19-22, 27).

Bodiford brought suit against AFC diovember 29, 201 Blleging causes of
action for violations of the Fedd Odometer Act, 49 U.S.C. § 3276tlseq., the
Georgia Motor Vehicle Certificatof Title Act, O.C.G.A. 8 40-3-ét seq., the Georgia
Fair Business Practices Act, O.C.G.A. § 10-1-89q., as well as causes of action
for fraud and breach of contract. (Compl. 1 37-78).

[I. Motion for Summary Judgment Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the pises show that no genuine igsaf material fact exists
and that the movant is entitled to judgmenaasatter of law. Fed. R. Civ. P. 56(c).
The court should view the evidence and afgrences that may be drawn in the light

most favorable to the nonmovant. Adickes v. S.H. Kress &398.U.S. 144, 158-59

(1970). The party seeking summary judgment must first identify grounds that show

the absence of a genuine issue of material fact. Celotex Corp. v. Chtiett.S.

317, 323-24 (1986). The burden then shifts to the nonmovant, who must go beyond
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the pleadings and present affirmative eviden@ow that a genuine issue of material

fact does exist, _Anderson v. Liberty Lobby, In€77 U.S. 242, 257 (1986).

[ll. Discussion

The Defendant moves for summary judgrhon several grounds. First, the
Defendant contends that the Federal Odem#&tt does not provide a cause of action
in this case. Second, the Defendant contends it did not violate the Georgia Motor
Vehicle Certificate of Title Act. Thirdhe Defendant argues that it did not commit
fraud because it informed Bodiford of thenclition of the Maxima at the time of sale.
Last, the Defendant argues that the contraast not breached because it disclosed the
condition of the car and because the Ddént was not required to execute the
certificate of title and provide it to the Plaintiff.

A. The Federal Odometer Act

The Defendant contends that Bodifeahnot bring a cause of action under the

Federal Odometer Act for the Defendantdui@ to show Bodiford the certificate of

2 The Defendant’s Motion for Summary Judgment sought summary judgment
on the Plaintiff's claims under the Geagiair Business Practices Act (“FBPA”) but
did not offer any argument in its associated brief. (3&i€s Mot. for Summ. J., at
2). The Plaintiff's response notes thabiheught two claims under the FBPA, one for
the violation of the Odometer Act and ofoe “unfair or deceptive practices in a
consumer transaction.”_(S&@ompl. 1 56-62; Pl.’s Resp. to Def.’s Mot. for Summ.
J.,at10-11). The Defendant did not file plydorief. Accordingly, the Defendant has
not met its burden on the FBPA claims, and they will survive summary judgment.
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title because the Act only provides for civil liability when a transferor intentionally
defrauds a transferee with respect to theage on the vehicle. This contention is not

in line with Eleventh Cirait precedent. In Owens 8amkle Automotive, Inc425

F.3d 1318 (11th Cir. 2005), the court held thatplain language of the Odometer Act

did not limit causes of action to those ceming the mileage of the vehicle. The
court noted that “[tjo augment the staiyt language with an additional element,
never mentioned by Congress, that the fraud must be ‘with respect to the vehicle’s
mileage’ violates the cardinal rule of statutory construction."ald.321. Here,
Bodiford’s allegations that AFC did ndt@w him the certificate of title or have him

sign the certificate of title, as required by 49 U.S.C. § 32705, with the intent to defraud

him, fall within the purview othe Federal Odomet Act. Seeéluckish v. Pompano

Motor Co, 337 F. Supp. 2d 1313, 1315 (S.D. Fla. 2004) (holding that failure to
provide a purchaser with a copy of the caréfe of title violates the Odometer Act).
There is a factual dispute sswhether AFC showeddsliford the certificate of title

prior to the sale._(Sd#.s’ Resp. to Def.’s Mot. for Summ. J., Ex. 1). The Defendant
did issue an “Odometer Disclosure Stagem’ stating the mileage on the Maxima,

as well as a “Motor Vehicle Reassignment Supplement,” also stating the vehicle’s
mileage. (Sedef.’s Mot. for Summl., Exs. 3, 6). The disclosure statement is

written, discloses the mileage on the Maaj and bears the Plaintiff's and the
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Defendant’s signatures amdidresses. Neither the reassignment document nor the
disclosure statement, however, bearefthe information shown on the certificate

of title, most importantly that the Maxintead been totaled and rebuilt. ($edf.’s

Mot. for Summ. J., Exs. 3, 6, 10). View all inferences in favor of the nonmovant
Plaintiff, the Court cannot foreclose a faaltfinding that AFC withheld the certificate

of title from Bodiford to prevent him fromearning of the Maxima’s rebuilt status in
order to induce him to make the purchasecordingly, summary judgment should

be denied on these grounds.

Additionally, the Defendant contendis was not required to disclose the
certificate of title because the transantcreated a security interest. 88eC.F.R. §
580.3 (defining transferor for the purposéshe Odometer Act as “any person who
transfers his ownership of a motor vehiolesale, gift, or any means other than the
creation of a security interest, and any person who, as agent, signs an odometer
disclosure statement for the transferor:ynder Georgia law, the only way to create
a security interest in a rtar vehicle is under GeorgsaMotor Vehicle Certificate of

Title Act, OCGA 8 40-3-1 eseq.”_State v. Bentor805 Ga. App. 332, 334 (2010)

(quoting Hairston v. SavannahM@r Plant Fed. Credit Unig@16 Ga. App. 246, 247

(1995) (internal quotation marks and adtieons omitted)). O.C.G.A. § 40-3-2(13)

defines “security interest” as:
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an interest in a vehicle reservedcreated by agreeant which secures

the payment or performance of an ohtign, such as a conditional sales

contract, chattel mortgage, bill of sédesecure debt, deed of trust, and

the like. This term includes the imést of a lessor under a lease intended

as security.

O.C.G.A. 8 40-3-2(13). “Furthermore, thect requires that an agreement that
reserves or creates a security intemest motor vehicle ba writing.” Benton 305
Ga. App. at 334 (citing OCGA § 40-3-2(12)).

In Benton the defendant was accused of cating a truck he had agreed to
purchase with an installmepiian. The defendant took possession of the truck but did
not submit any payments to the sellereBeller demanded thiie defendant return
the truck and, when the f@mdant refused, the statharged the defendant with
conversion. The trial court rejected thefendant’s guilty plea because the state had
failed to show the defendamad a legal obligation to retuthe truck when he missed
the periodic payments. The Court of Agps, in determining whether the buyer and
seller had created a security interest mtituck, rejected the argument that “it was
implied in [the buyer’s] agreement with [tkeller] that [the buyer] no longer had the
right to possess the truck if he was nmaking the scheduled payments.” atl334.
Instead, the court held that “a security ret in a motor vehicle does not arise merely

from the fact that a buyer sges to make periodic paymits after taking possession.”

Id. “To prove that [defedant] was under a legal obligation to make a specified
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disposition of the truck, therefore, theatet was required to gve that [defendant]
explicitly agreed to return the truck to [theller] if he could not make the payments.”
Id.

Here, there is insufficient evidencedetermine conclusively the documents
Bodiford signed created a security interdsis undisputed that Bodiford agreed to
purchase the Maxima for $8,598. He p&i{700 up front and owed the remaining
$898 within a month. Bodiford took possession of the Maxima after paying the
$7,700. The several documents putward by the Defendant does not firmly
establish that Bodiford explicitly agreed poovide AFC a security interest in the
Maxima. While the certificate of title does list Atlanta Fine Cars as holding the first
security interest, there are no additional refees to a security iarest or agreement
in any of the documents@vrided by both parties. (S&t’s Resp. to Def.’s Mot. for
Summ. J., Ex. 1). Further, Bodiford comtis he never saw the certificate of title, and
AFC did not execute the title._ (Sek) The Bill of Sale lists the remaining $898
owed to AFC as “deferred cash pickup aopayment” as opposed to “balance to be
financed or cash due,” suggesting thattthasaction did not involve financing or a
security interest. _(Sdeef.’s Mot. for Summ. J., EXl). The “Precomputed Retall
Installment Contract” identifies AFC asetliHolder and Seller and states “You are

giving a security interest in the vehicle being purchased.”@&éé& Mot. for Summ.
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J., Ex. 2). However, this document doeshexdr Bodiford’s signature and Bodiford
claims he has not seen the document. (Bes Resp. to Def.’s Statement of
Undisputed Material Facts 1 5). The docutstates that there is no financing charge
and that Bodiford must paie $898 by August 13, 2011. (Sdg Bodiford notes

that the document was not properly authenticated W5HeInc. v. Jarchem Indus.,

Inc., No. 2:10-cv-238-RWS, 2012 U.S. Dist. LEXIS 105840, at *14 (N.D. Ga. July
30, 2012) (noting that at the summauggment stage documents should be attached

to and authenticated by an affidavit). Nari¢he documentsdar the term “security
agreement” or make any re¢émce to collateral. Thebocuments do not describe how

the debt is to be repaid and do not describe what happens in the event of default.
Bodiford argues he did not agg to the creation of a security interest and the absence
of explicit terminology such as “securiagreement” and “collateral” supports his
contention. While AFC’s actions in sendithe certificate of title to Alabama are
consistent with maintaining a securityterest in the Maxima, its actions do not

themselves create an explisgcurity agreement. S&poon v. Herndgnl 67 Ga.

App. 794, 795 (1983) (noting that compleanwith the Motor Vehicle Certificate of
Title Act does not itself “affect the creatiofthe security interest, which remains a
matter of contract between the parties.The Court concludes there is insufficient

evidence of an “explicit agreement to rettiva [Maxima]” in the cas of default._See
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Benton 305 Ga. App. at 334. Accordingly,ette is an issue of fact concerning
whether a security agreemewas created and summary judgment should be denied.

SeeCantrade Private Barilausanne v. Torres$76 F. Supp. 564, 573-74 (S.D.N.Y.

1995) (concluding that a purported setsuagreement was ambiguous and that
therefore there was a questiorfadt as to whéter a security interest was retained).

B. The Georgia Motor Vebie Certificate of Title Act

The Defendant contends that it compliedh the relevant provisions of the
Motor Vehicle Certificate of Title Acbecause it adhered to O.C.G.A. § 40-3-51
which governs certificates of title when the owner creates a security interest in the
vehicle. The Plaintiff responds thatetlke was no agreemett create a security
interest based on the remaining amount owed on the Maxima, and that AFC was
therefore required to comply with O.C.G#40-3-32(a). As noted in the preceding
section, there is an issue of fact as to whether a security interest was created.
Accordingly, summary judgment on AFGiempliance with the Certificate of Title
Act should be denied.

C. Fraud

The Defendant moves for summary judgment on the Plaintiff's fraud claim
arguing that the disclosure of the “Buye@siide” made the Plaintiff aware of the

state of the Maxima at the time of sale.h&Ttort of fraud hasy¥e elements: a false
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representation by a defendastienter, intention to induce the plaintiff to act or
refrain from acting, justifiable reliance by pi&ff, and damage to plaintiff.”_Najem

v. Classic Cadillac Atlanta Cor®241 Ga. App. 661, 664 (1999) (quoting Howard v.

McFarland 237 Ga. App. 483, 483-84 (1999)). “Far action for fraud to survive a
motion for summary judgment, there mussbene evidence from which a jury could
find each element of the tort.”_lId.

Here, the Plaintiff has created a genusseie of material fact sufficient for his
fraud claim to survive summary judgme@pecifically, the Plaintiff has shown that
the “Buyer’s Guide” containeoh Exhibit 4 to the Defendant’s brief may not have
been signed by or shown to the Plaintifhile the Plaintiff's signature does appear
on the document, it is mirrored and ingértinto handwritten notes in a peculiar
fashion. (Se®ef.’s Mot. for Summ J., Ex. 4Likewise, Bodiford claims he did not
receive and has no memory of signing théeddant’s Exhibit 5, which is a warranty
disclaimer that bears Bodiford’s signature. (8ket Ex. 5; Pl.’'s Resp. to Def.’s
Statement of Undisputed Material Facts {{Bydiford also argues that the document

was not properly authenticated. S8&l, Inc. v. Jarchem Indus., IndNo. 2:10-cv-

238-RWS, 2012 U.S. Dist. LEXIS 105840*at (N.D. Ga. July 30, 2012) (noting
that at the summary judgment stage documents should be attached to and

authenticated by an affidavit). Finalljtreough the warranty disclaimer bears a stamp
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that states “possible frame damage” anB3and SRS light on,” it does not state that

the Maxima had been rebuilt._ (SBef.’s Mot. for SummJ., Ex. 4). Only the
certificate of title and the Buyer’'s Guide’s handwritten notes state that the Maxima
had been rebuilt, and Bodiford has created an issue of fact as to whether he was
provided with these documents. Therefatethis stage, it is unclear whether AFC
made misrepresentations to or withhafbrmation from Bodiford, in particular
concerning the rebuilt status of the vehiclegrider to induce the Plaintiff to purchase

the Maxima. This uncertaintglso creates issues of fagith respect to scienter,
intent, and justifiable reliance. FurtheretRlaintiff has createah issue of fact with
respect to damages becahsgaid $7,700 for the Maxia under allegedly fraudulent
circumstances. Accordingly, summary judgment should be denied on these grounds.

D. Breach of Contract

The Defendant moves for summary judgment on the Plaintiff’'s breach of
contract claim arguing that the contracas not breached because the Defendant
disclosed the condition of the car anechuse the Defendant was not required to
execute the certificate of title and providdgatthe Plaintiff. “The elements for a
breach of contract claim in Georgia dhe breach, which must be more than de
minimis, and the resultant damages to thé&ydeaving the right to complain about the

contract being broken.” échBios, Inc. v. Champagi®01 Ga. App. 592, 595 (2009).
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As has been discussed above, there is aa &dact as to whier a security interest

was created, and the existenta security interest adtts whether the Defendant was
required to execute the certificate of title @ndvide it to the Plaintiff. Additionally,

as discussed in the preceding section, tieesn issue of fact with respect to the
representations contained in the documentPlhiatiff signed. Atthe very least, the
Plaintiff has created an issa&fact with respect to theontract because the absence

of his signature in some documents, the absence of authentication for other

documents, and the presence of his backsvsighature in the Buyer’s Guide render

the overall contract ambiguous. S& Charles Foods, Inc. v. America’s Favorite
Chicken C0.198 F.3d 815, 819 (11th Cir. 1999) (thiolg that ambiguity in a contract
must be resolved by the jury). Accardly, summary judgment should not be granted
on Bodiford’s claim for breach of contract.
IV. Conclusion
For the reasons set forth above, the Defendant’s Motion for Summary Judgment
[Doc. 20] is DENIED.

SO ORDERED, this 7 day of November, 2012.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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