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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

VIJAY K. VIG,
Plaintiff,
V. 1:11-cv-4487-WSD

ALL CARE DENTAL, P.C. and
DR. SATPAL K. SHIKH,

Defendants.

MEMORANDUM OPINION

This matter came before the Coant Defendants’ Motion for Judgment as a
Matter of Law.

l. BACKGROUND

In this action, Plaintiff Vijay K. Vig (“Plaintiff”), proceedingro se, asserts
claims for minimum wage and overtnpay against his former employers,
Defendants All Care Deal, P.C. (“All Care”) andr. Satpal K. Shikh (“Shikh”)
(collectively, “Defendants”). Plaintiff &ges that, while he wgamarried to Shikh,
a dentist, and worked with her at th# @are dental practe; he was not paid
regular or overtime compensation wagesing the period January 1, 2009, to
about January 27, 2010, in violation of thar Labor Standardict (the “FLSA”).

The trial of this matter began &eptember 9, 2013. On September 10,
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2013, after Plaintiff concluded his caiseehief, Defendants moved for judgment
as a matter of law, under Rule 50 o# thederal Rules of Civil Procedure, on the
grounds that there was insigfént evidence for reasonajurors to find (i) that
Plaintiff's employment by All Care was 6wered” by the FLSA and (ii) that
Plaintiff sustained damages. T@Geurt reserved ruling on the motion.

On September 10, 2013, after all of the evidence had been presented and the
evidence was deemed closed, Defendamiswed their motion for judgment as a
matter of law. The Cougranted the motion on the ground that Plaintiff failed to
prove that his employment was “coverdyy’the FLSA because the record did not
contain any evidence showing All Car@snual gross sales in any amount.
Plaintiff acknowledged that he had noegented any gross sales evidence. The
Court alternatively ruled that Defendants were entitlgddgment as a matter of
law because the record contained insigft evidence on which reasonable jurors
could find an amount of Plaiff’s alleged unpaid wages.

This Memorandum Opinion sets forttet@ourt’s further articulation of its
ruling.

[1.  DISCUSSION

A. Legal Standard

Rule 50(a) of the Federal Ralef Civil Procedure provides:



If a party has been fully heard on an issue during a jury trial and the
court finds that a reasoble jury would not have a legally sufficient
evidentiary basis to find for the party on that issue, the court may:
(A) resolve the issue against the party; and
(B) grant a motion for judgment asmatter of law against the
party on a claim or defense thahder the controlling law, can
be maintained or defeated onlyth a favorable finding on that
issue.

Fed. R. Civ. P. 50(a)(1).

To grant a motion under Rule 50, the Court must find “there is no legally
sufficient evidentiary basis for a reamble jury to find’ for the non-moving

party.” Chaney v. City of Orlandd@83 F.3d 1221, 1227 (11th Cir. 2007) (quoting

Lipphardt v. Durango Steakhouse of Brandon,,I1867 F.3d 1183, 1186 (11th Cir.

2001)). In considering a Rule 50 motidime Court focuses on the sufficiency of
the evidence. ldThe Court must “review all dhe evidence in the record and

must draw all reasonable inferencesawor of the nonmoving party.” Cleveland

v. Home Shopping Network, Inc369 F.3d 1189, 1192-93 (11th Cir. 2004).

Credibility determinations, the drawirg inferences, and the weighing of

competing evidence are functions tbe jury, not the Court. Icht 1193.

B. Analysis

The FLSA’s minimum wage and avene requirements apply only to

employees “covered” by the Act. Séesendis v. Wall to WiaResidence Repairs,

Inc., 662 F.3d 1292, 1298 (11th Cir. 2011); see 8B&J.S.C. §§ 206(a), 207(a).
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There are two types of coverage, eithewhbfch is sufficient to form the basis for
the FLSA to apply: “individual coveragjand “enterprise average.” _Josendis
662 F.3d at 1298. An employee has “individual coverage” if “he regularly and
‘directly participat[es] in te actual movement of persomsthings in interstate

commerce.”_ld(alteration in original) (quoting Thorne v. All Restoration Servs.,

Inc., 448 F.3d 1264, 1266 (11th Cir. 2006n employee has “enterprise
coverage” if he is employdad an “enterprise,” as defined in the Act, that is
engaged in “commerce,” @efined in the Act._ld.Coverage is an element of an
FLSA claim that the plaintiff is requed to prove by a preponderance of the

evidence. SePolycarpe v. E&S Landscaping Serv., |r&16 F.3d 1217, 1229

(11th Cir. 2010).

In this case, Plaintiff asserted ofignterprise coverage” as the basis for his
FLSA claim! An employer is an enterprisagaged in commerce, for purposes of
“enterprise coverage,” if it

(i) bhas employees engaged in commerce or in the production of

goods for commerce, or that hamployees handling, selling, or

otherwise working on goods or magds that have been moved in
or produced for commerce by any persamg

! Plaintiff did not argue that he has “indivial coverage,” anthe trial record does
not contain any evidence that Plaintiff grdarly and directly participat[ed] in the
actual movement of persons or thimgsnterstate commee” while employed by
Defendants. Se#osendis662 F.3d at 1298 (internal quotation omitted).



(i) is an enterprise whose annuabgg volume of sales made or
business done is not less than $500,000.

Josendis662 F.3d at 1299 (emphasisanginal) (quoting 29 U.S.C.
8 203(s)(1)(A)(i)—(ii)). Plaintiff has @ burden to establish both “enterprise
coverage” elements. Sek at 1317.

At trial, Plaintiff did not introdae any evidence showing directly, or by
reasonable inference, All Care’s “grossuwe of sales made or business done” in
any year, and, as a result, there was no evidence from which a jury could find that
All Care’s “annual gross voiue of sales made or buess done is not less than
$500,000.” _Sed. (quoting 29 U.S.C. 803(s)(1)(A)(ii)). Establishing that All
Care’s gross volume was aatt $500,000 is an elementRigintiff's claim, and
the absence of any evidence to suppastelement required the Court to grant

Defendants’ motion for judgmens a matter of law. Sé&®wlycarpe616 F.3d at

1229 (holding that plaintiff failed to pve “enterprise coverage,” and that
defendant was thus entitled to judgmenaasatter of law, because plaintiff failed
to introduce evidence sufficient to shovatldefendant’s “annual gross volume of

sales made or business done’svad least $500,000); see alksendis662 F.3d at

1318-19 (holding that defendamés entitled to summary judgment because record

did not contain sufficient evidence that defant’'s annual grosslsa were at least



$500,000%. Defendants’ Motion for Judgmeas a Matter of Law is grantéd.

? In their motion, Defendants argued that Plaintiff also failed to introduce sufficient
evidence of the first element of “@nprise coverage”—that All Care “has
employees handling . . . or otherwise warkon goods or materials that have been
moved in . . . [interstateJommerce by any person.” Séesendis662 F.3d at

1299 (emphasis in original) (quoting 29 U.S.C. 8 203(s)(1)(A)(i)); see also
Polycarpe 616 F.3d at 1221. The trial recaldows that, in 2006, Defendants
purchased equipment for use in All Carklsoratory in California and moved the
equipment to All Care’s facility in Gegra. Citing_Sandoval Elorida Paradise
Lawn Maintenance, Inc303 F. App’x 802 (11th Cir. 2008), an unpublished
decision of the Eleventh Circuit, Defendaargued that the use of this equipment
is not sufficient because the equipmerd eome to rest” in Georgia and lost its
interstate character. Sandoeahsidered only the extent to which “goods,” as
defined in the Act, lose their intertecharacter after reaching the “ultimate
consumer.” 303 F. App’x at 805. In Polycarpepublished decision issued two
years later, the Eleven@ircuit rejected a generatoming to rest” doctrine and
held that the “ultimate consumer” test, applied in Sand@llies only to

“goods,” not “materials.”_SePolycarpe616 F.3d at 1221-22. A “material”’ is a
“tool[] or other article[]Jnecessary for doing or making something.” dtd1224.
Because the equipment Defendants purchas€alifornia consist of “materials”
under this definition, its wsby All Care employees, evéang after its original
purchase, satisfies the first elerheh“enterprisecoverage.”_Sedl. at 1227.

® Defendants alternatively argued that tlaeg entitled to judgment as a matter of
law because Plaintiff failed to introdusafficient evidence of his damages. The
Court agrees. The plaintiff in an FLS&tion has the burden to prove “that he
performed work for which he was notoperly compensated.” Anderson v. Mt.
Clemens Pottery Cp328 U.S. 680, 686—-87 (1946) (superseded by statute on other
grounds). In cases where the employeksarecords of a plaintiff's work hours,
the plaintiff may satisfy this burden Bgroduc|ing] sufficient evidence to show
the amount and extent of that work amatter of just and ssonable inference.”

Id. at 687. Except for very generastienony that he worked “everyday” from
“early in the morning to k& at night,” Plaintiff dichot introduce evidence of his
hours worked or his rate of pay. On tieeord presented, a reasonable jury could
not determine Plaintiff’'s damages. For this additional reason, Defendants are
entitled to judgment as a matter of law.
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[11. CONCLUSION

Accordingly, for the foregoing fumner reasons, Defendants’ Motion for

Judgment as a Matter of Law WaRANTED on September 10, 2013.
ENTERED this 16th day of September, 2013.

WILLIAM S. DUFFEY. JR.
UNITED STATES DISTRICT JUDGE




