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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

LATEX CONSTRUCTION
COMPANY,

Plaintiff,
; CIVIL ACTION NO.
V. ; 1:12-CV-892-RWS

EVEREST NATIONAL
INSURANCE COMPANY,

Defendant.
ORDER

This case is before the Cowrt Everest’s Motions for Summary
Judgment ([54], [70P)and Latex’s Motion for Partial Summary Judgment [74].
After reviewing the record, the Court enters the following Order.

Background
The Everest Policy

Latex Construction Company has been in the business of welding and

laying pipes for over sixty years.cfording to its 2009 insurance renewal

application, in 2007, Latex had revenues of $272,464,000. Latex procures

! It appears that Everest’'s motions for summary judgment are the same, except
that the earlier motion [54] was redacted and the later motion [70] was unredacted and
filed under seal.
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various lines of insurance for its busss, including: general liability, excess
general liability, workers compensatia@aytomobile, pollution, and others.
Willis Insurance Services of Georgiaclr(*Willis”) is the insurance broker of
record for Latex. Everest isstdl Policy No. 71G7000031-071, an excess
general liability policy, to Latex for thgeriod of January 1, 2007, to January 1,
2008 (“Everest Policy” or “Policy”§. Zurich Americaninsurance Company
(“Zurich”) provided Latex’s underlying greeral liability insurance for the same
policy period (“Zurich Policy”). Th&urich Policy has a one million dollar
per-occurrence limit of liability.

The Everest Policy applies to “injupor damage covered by the ‘first
underlying insurance” and obligates Evdris“pay on behalf of any insured
those sums in excess of ‘underlying ingw& or ‘other insurance’ that any
insured becomes legally obligated ty @& damages to which this insurance
applies.” (Everest Policy, [70-2JA.1., I.A.2.) The Policy further obligates
Everest to “defend any ‘suit’ against any insured seeking damages to which this

insurance applies when ‘underlying inswranor ‘other insurance’ . . . [c]ease

2 Unless otherwise noted, the facts are taken from the Parties’ respective
statements of material fact ([70-26], [74-2]) and are not disputed.
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to apply because of exhaustion oithimits of insurance solely by the
payment of claims, settlements, judgments or ‘defense expenses’ for an
‘occurrence’ to which this insurance also applies.” (Everest Policy, [70-2]
VI.A.3.b.)

The Everest Policy’s notice provisions read:

Duties in the Event of ‘Occurrence’, Claim or

‘Suit’
a. In the event of ailmccurrence’, claim, or
‘suit’ or ‘loss’, we or our representative
must receive prompt notice of the
‘occurrence’ or ‘loss’. . ..
b. If a claim is made or a ‘suit’ is brought

against any insured you must:

(2) Notify us as soon as practicable.
(Everest Policy [70-2] IV.3.aagé amended and replaced by Georgia Changes
p. 32 of 38), IV.3.b.2.) The ZuridRolicy contains similar notice provisions.
The Everest Policy also provides: “I[derson or organization has a right under
this Coverage Part . . . to sue us as overage Part unless all of its terms
have been fully complied with.{Everest Policy [70-2] IV.4.b.)

Along with the Policy, Everest provided Latex with Claim Reporting
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Guidelines (“Guidelines”).The Guidelines specify #t they are “merely for
illustrative purposes” and are not “inted® replace, modify or waive any
terms, conditions or warranties containedhe policy.” (Guidelines [70-2] at 4
of 38.) The first page of the Guidelines provides contact information for
sending excess liability loss notices to Eegr The Guidelines also address
when the insured should report a claim to Everest. (Guidelines [70-2] at 5-6 of
38.)
The Panhandle Lawsuit

Latex was hired to work on Panhamdiastern Pipe Line Company’s
(“Panhandle”™) Tuscolusa East End Entement Project (“Project”). Latex’s
responsibilities on the Project included welilthe pipeline, hydrostatic testing
the pipeline and getting it ready to bag#d into service, and burying pipe. On
October 23, 2007, a pipe section failed loatdatic testing. During the test, the
pipe ruptured near a weld. Three diatsr, after the pipe section was put back
together, it failed another hydrostatic test, this time within an inch or so of a
different weld. Dave Stotz, then-Vié&esident at Latex, testified that he

believed he heard about the tesiuf@s immediately and recalled telling
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Latex’s President Bill Honey about thelf@es “on or about the time that the
hydrostatic failures occurred.”

By November 2007, Panhandle communicated to Latex that it was
“concerned” that the Project’s x-rayrapany (Acuren) had, for a variety of
reasons, missed flaws in the welds arat #ome of the welds that had been
accepted were no longer acceptable. Panbdndid a third party to review the
welds and audit the x-ray film. Ultiately, Panhandle had concerns about 200
to 300 welds. According to Stotz, asegult of the two pipe failures in October
2007, Panhandle shut the whole job down and spent millions of dollars
investigating the remainder of the weld&totz Depo. [70-1] at 20 of 47:4-12.)

On December 1, 2007, after revieg lab reports and weld cross-
sections related to the October 2007 tagtires, National Welding sent a one-
page letter to Latex. The letter indiedtthat the electrode specified by the
welding procedures (established by Panh&nidir the Project was “asking for a
cracking problem.” By the end of 2007atex acknowledged that there was a
high repair rate on the welds, but the rate was not inconsistent with repair rates
on other jobs. In a November 2007 meeting, a Panhandle project manager

mentioned to Stotz that Panhandle may hold Latex accountable for some of the
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costs associated with the test failuréfowever, Stotz testified, “everybody else
indicated that it wasn’t anything that Latex had done wrong,” and other than the
project manager’'s comment, “[Latex] didn’t think it was any issue.”

During a conference call on January 4, 2008, between Stotz and
Panhandle representatives Dave Owenl2aual Pribble, Latex attempted to find
ways to “appease” Everest so thaty could continue their business
relationship. (Stotz Depo. [70-1] 82 of 47: 16-23.) On January 21, 2008,
Pribble sent Bill Honey a proposed Agreement Letter “regarding [the]
conversation on 1/4/08 . . . concerning sle&lement meeting for the repairs for
our East End Pipeline.” (Proposed Agreement Letter [70-6] at 2 of 9.)
According to the letter, it “captureddlessence” of the January 4 conference.
The letter reads, in pertinent part:

[T]he Parties acknowledged that the Project pipeline
requires significant remedial evaluation and repair
work before it can be placed into service. A
comprehensive, independent review of the x-ray film
has indicated many welds need to be cut out or
repaired. . . . Latex will provide, at its sole cost and
without any remunerain under the Construction
Agreement, construction labor and equipment in
support of repair and replacement of the defective

welds above and below ground. . .. Latex will be
responsible for the cost of repairs resulting from
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substandard installation practices and failure to
comply with engineering and construction standards
and specifications incorporated into the Construction
Agreement. . . .

In addition, the Parties agree to continue discussion
with Acuren focusing on the financial impact as a
result of Acuren’s failure to timely detect the original
weld anomalies. . . ..

So long as Latex faithfully performs its obligations as
set forth above and is not in breach of any such
obligations, Panhandle agrees that it will refrain from
pursuing any legal action against Latex with respect to
any matters that are selof to this Agreement.

(Proposed Agreement Letter [70-6] at 3-4 of 9.)
Latex refused to sign the proposed agreement and responded to Everest i

writing on January 23, 2008. The response letter, authored by Stotz, stated:

The alleged misrepresentation of the x-rays by
Panhandle’s subcontractor was the cause of this
current issue. . . .

| did not agree that Latex performed substandard
practices and failed to comply with engineering and
construction standards and specifications. However,
we agreed that the repair rate was excessive, due to
lack of qualified welders available at the time of
construction. . . .
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Our offer was a good faith offer in the spirit of our
Alliance Agreement and meant to help off-set some of
the direct costs to repair these welds. . . .
In conclusion, we can’t in good faith accept the
liability inferred in your proposal. . . .. We do agree
with your analysis of your [x-ray] subcontractor’s
responsibility, but do not feel comfortable with their
desire or ability to contribute to the financial
resolution of this situation. | am still committed to
offer Latex’s financial resources to off-set some of the
costs incurred by Panhandle from this unfortunate
issue, but have an obligation to protect Latex from
undefined liability.
(Latex Response Letter [70-7] at 3-440f As of January 2008, Latex had not
informed any of its insurers of a jaitial claim relating to the Project.

By April 2008, Stotz heard a rumor that Panhandle was considering a
lawsuit on the Project. (Stotz Depo. [70-1] at 38 of 47: 3-19.) In a letter dated
May 30, 2008, Everest informed Latex dne other parties that a lawsuit had
been filed against them on April 3, 2008 “to recover the damages it suffered as
a result of the problems arising on the East End Project” (“Panhandle Suit”).
(Panhandle Litigation Letter [70-9] at 38 According to the letter, the

estimated cost overruns on the Project were over $50 million. However, the

letter continued, Everest had not attéedpoto serve any of the named parties
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because “it would prefer to resolvagimatter informally before proceeding
with litigation.” (Panhandle Litigation Lett¢70-9] at 3 of 3.) Everest invited
the parties to a meeting to try to settle the dispute. The letter stated: “In light of
the magnitude of the costs involved, it is recommended you place your insurers
on notice if you have not already done’s(Panhandle Litigation Letter [70-9]
at 3 of 3.)
Notice to Insurers of Panhandle Suit

According to Timothy Elder, Seceely-Treasurer of Latex, Latex does
not have any internal guidelines of which he is aware for handling insurance
claims. (Elder Depo. [70-5] at 20 of 32: 19-21.) Latex’s practice, in cases
involving litigation, was to make Willis aware of the claim and rely on Willis to
provide notice to insurers when instructeddo so. (Elder Depo. [70-5] at 16
of 32: 10-17.) However, the Service Agreement between Latex and Willis did
not expressly delegate to Willis the duty to communicate Latex’s claims to its
carriers.

Elder testified that Latex’s practice was to report “situations[s] which
could perhaps or should lead to an nasice response.” (Elder Depo. [70-5] at

19 of 32: 4-7.) According to Elddratex determined it was appropriate to
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notify their carriers about the Panhandle Suit in late May or early June 2008.
(Elder Depo. [70-5] at 19 of 32: 14-210n June 3, 2008, without necessarily
believing Latex had an obligation to do under its insurance policies, Elder
emailed Willis about the Panhandlgigjation Letter of May 30, 2008, and
asked Willis to “please ensure that typropriate parties are notified in order
to assist us in protecting our interestéElder Depo. [70-5] at 23 of 32: 11-23;
Notice to Willis [70-12] at 2 of 2.) The email did not specify which carriers
should be notified for which policy yesrbut Latex believed that its request
included notification to Everest for the 2007-2008 Policy. On June 6, 2008,
Willis notified Zurich of the Panhandle BuThree days later, Willis notified
AIG, Latex’s excess carrier for 2008 to 2009, of the suit.

On August 18, 2008, Panhandle calleadeeting of all of the parties to
attempt to settle the case. (Stotz D4gb-1] at 30 of 47: 2-4; 08/28/08 Letter,
Latex to Willis [70-15] at 2 of 3.) Acading to Stotz, Latex did not believe at
that point that Panhandle was blaming Latex for problems with the Project, and
thought perhaps Panhandle would ask them to join a suit against Acuren. (Stotz
Depo. [70-1] at 30 of 47: 5-14.) Howevaer,an effort to maintain a business

relationship with Panhandle and to “help offset some of the profit that [Latex

10
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was]| going to make on the projectatex offered Panhandle three or four
million dollars. (Stotz Depo. [70-1] at 31 of 47: 3-15.) Panhandle rejected
Latex’s offer. On August 28, 2008,der informed Willis of the August 18
settlement meeting. Elder told Willis that Panhandle was claiming $44 million
in damages and asked Willis to “forkdethis letter and its attachments to
Latex’s CGL and umbrella insurers 007 and 2008 and ask them to confirm
coverage and defend Latexthis matter.” (08/28/08 Letter, Latex to Willis
[70-15] at 2-3 of 3.)

On February 3, 2009, at the requeisZurich and AlG, Latex’s counsel
asked Willis to provide copies of albtice letters sent to Latex’s carriers
regarding the Panhandle Suit. (02/03/09 &litick Email [70-13] at 2 of 9.) At
that point, Latex had not receivedyacorrespondence from Everest regarding
the litigation. Shortly thereafter, on February 5, 2009, Willis emailed CRC
Insurance Services, Everest’s ageificial notice of the Panhandle Suit.
(Notice to Everest [70-16] at 2 of 3.)

Subsequent Coverage Actions
Via letter dated January 30, 2009, Zuragreed to participate in Latex’s

defense in the Panhandle Suit subjecattull reservation of rights,” including

11
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the right to bring a declaratory judgment action against Latex to determine
Zurich’s duties to Latex under its 2008-2009 policy. (01/30/09 Zurich Letter
[70-17] at 5-9 of 9.) Zurich lateupplemented its January 30 letter to advise
Latex that “this loss potentialihsuld be established under [the 2007-2008]
policy.” (04/08/09 Zurich Letter [70-18] at 4 of 6.)

In correspondence dated June 11, 2@3@&rest informed Latex that it
had received a copy of the Panhandle Complain and “it [was Everest’s] position
that there may not be coverage for this lawsuit under the Everest policy.”
(Everest Reservation of Rights Letter [¥9} at 2-3 of 7.) The Everest letter
continued:

Please be advised that Everest reserves the right to
raise and rely upon any ofdltoverage issues raised
by Zurich in its April 8, 2009 letter. Everest further
reserves its rights to rasand rely upon any coverage

iIssues subsequently raised by Zurich and to rely on
any coverage issues it raigadependently of Zurich.

As stated in the insuring emement, the Everest policy
does not apply to any claim or suit that the first
underlying carrier does not pay for any reason other
than exhaustion of their limits. Zurich has reserved its

12
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rights under it[s] 1/1/07 to 1/1/0®olicy and it is
therefore unclear at this tamf there is coverage for
this matter under the underlying Zurich policy. . . .

In light of the allegations contained in the Panhandle
complaint, the coverage position set forth in the
Zurich letter of April 8, 2009 and the language of the
Everest policy, Everest reserves its right in connection
with this matter.

We continue to reserve all of Everest’s rights],]
remedies and defenses under the Everest Policy as
well as under the ‘Underlying Insurance’ as defined in
the Everest policy. By specifying in this letter the
grounds for Everest’s reservation of rights Everest
does not intend to and doest waive any other term,
condition, provision or exclusion of its policy or the
‘Underlying Insurance’. Everest expressly
incorporates all such other terms, conditions,
provisions and exclusions as set forth at length herein.

The letter contained no reference to the Everest Policy’s notice provisions, but
did contain excerpts from several other Policy provisions.
On September 17, 2010, Zurich filed suit against Latex seeking a

declaration that Zurich had no duty to defend or indemnify Latex in the

% This date range appears to be a mistake in the letter: earlier in the same
document, Everest discusses Zurich’s reservation of rights under its 2008-2009 policy,
which led Everest to question whether its excess policy for 2007-2008 even applied.

13
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Panhandle Suit (“Zurich Suit”). Zurich alleged, among other things, that it had
no duty to defend or indemnify Latextause Latex failed to “promptly” notify
Zurich of an “occurrence” which may givise to a claim. (Original Zurich
Complaint [70-21] at 21-22 of 24.) Zurich later amended its complaint to
withdraw allegations regarding its dutyitmlemnify. By May 13, 2011, at the
latest, Everest was aware of the Zui@t and that Zurich and Latex were in
settlement negotiations. (05/03/11 Kilpek Settlement Email [70-23] at 3 of
4

Everest also learned on May 2811, that Panhandle had offered to
settle its claims against Latex. Egstwas asked on that date by Latex’s
counsel to contribute to the Panhandle settlement in the amount in excess of the
Zurich Policy limits. (05/03/11 Kilpatrick Settlement Email [70-23] at 3 of 4.)
That same day, Everest sent a cogerposition letter, explicitly amending its
June 11, 2009 reservation of rights Igtteforming Latex that Everest had
“concluded that coverage does not exisder the Everest Policy” and denying
Latex’s request for covega. (Everest Denial Letter [70-24] at 4 of 8.)

Specifically, Everest’s denial letter stated:

14
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The Everest policy follows form to the Zurich policy.
Based on the allegations, Everest questions whether
an ‘occurrence’ is stated under the terms of the Zurich
policy. Even if an ‘ecurrence’ is stated, the
contractual liability exclusion, b., may apply to bar
coverage. Finally, irrespective of the ‘occurrence’
issue and the application of exclusion b., the
allegations and material provided indicate that
Panhandle seeks actual damages for the repair and
replacement of Latex’s product or work. Coverage
for these damages is barred by exclusions j(5), j(6), K,
and |l. And, because rmovered ‘property damage’
exists, the Everest policy does not afford coverage for
Panhandle’s allegednsequential damages.

Even if coverage was potentially afforded under the
Everest policy, Everest has no indemnity obligation
until all underlying coverage through Zurich has
exhausted. This has not occurred and no indemnity
obligation exists. As such, Everest takes no position
in regard to your settlement proposal as outlined in
your e-mail of May 13, 2011.

If any additional informatin affecting coverage is
provided, we reserve the right to withdraw or modify
our coverage position. Everest also reserves the right
to institute a declaratory judgment action and seek a
judicial determination of the coverage issues. . ..

Following Everest’s denial letteon March 15, 2012, Latex filed this

action for breach of contract and a judialleclaration of Everest’s obligations

15

AO 72A
(Rev.8/82)




AO 72A
(Rev.8/82)

with respect to the Panhandle Suit. (Compl. [1].) Everest has moved for
summary judgment on grounds that coveradaarred because “Latex’s notice
to Everest of the underlying insurancaioi forming the basis of this litigation

is untimely as a matter of law.” (See gener&iyerest Motion for Summary

Judgment Brief (“Def.’s MSJ Br.”) [7@5].) Latex moves for partial summary
judgment on grounds that Everest did not properly reserve the right to raise a
timeliness of notice defense and Evémeaived the right to raise such a

defense. (See generallgtex Motion for Partial Summary Judgment Brief

(“Pl.’s MPSJ Br.”) [74-1].)
Discussion

l. Legal Standard - Summary Judgment

Federal Rule of Civil Procedure 56 requires that summary judgment be
granted “if the movant shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.” “The moving
party bears ‘the initial responsibility of informing the . . . court of the basis for
its motion, and identifying those portions of the pleadings, depositions, answers
to interrogatories, and admissions on fitgether with the affidavits, if any,

which it believes demonstrate the absenca génuine issue of material fact.”
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Hickson Corp. v. N. Crossarm C857 F.3d 1256, 1259 (11th Cir. 2004)

(quoting_Celotex Corp. v. Catret77 U.S. 317, 323 (1986)). Where the
moving party makes such a showing, the burden shifts to the non-movant, who

must go beyond the pleadings and present affirmative evidence to show that a

genuine issue of material fact doessex Anderson v. Liberty Lobby, Inc477
U.S. 242, 257 (1986).

The applicable substantive law iderd# which facts are material. _lait
248. A fact is not material if a disgubver that fact will not affect the outcome
of the suit under the governing law. I4n issue is genuine when the evidence
is such that a reasonable jury could return a verdict for the non-moving party.
Id. at 249-50.

Finally, in resolving a motion for summary judgment, the court must

view all evidence and draw all reasonabkerences in the light most favorable

to the non-moving party. Patton v. Triad Guar. Ins. C@p7 F.3d 1294, 1296
(11th Cir. 2002). But, the court is bound only to draw those inferences which
are reasonable. “Where the record make a whole could not lead a rational

trier of fact to find for the non-moving party, there is no genuine issue for trial.”

Allen v. Tyson Foods, Inc121 F.3d 642, 646 (11th Cir. 1997) (quoting

17
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Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 587 (1986)).

“If the evidence is merely colorabler; is not significantly probative, summary
judgment may be granted.” Andersd77 U.S. at 249-50 (internal citations

omitted);_see alsMatsushita475 U.S. at 586 (once the moving party has met

its burden under Rule 56(a), the nonmoving party “must do more than simply
show there is some metaphysical doubt as to the material facts”).
[I.  Analysis

Latex maintains that the Court neeot address timeliness of Latex’s

notice because under Hoover v. Maxum Indem, S.E.2d 413 (Ga. 2012)

(“Hoover I1”), Everest is precluded fromaising a defective notice defense.

(See generally?l.’'s MPSJ Br., [74].)The Court agrees with Latex ttHoover

Il controls this issue.

The material facts in Hoovare similar to those in the present case. Mr.
Hoover was injured on the job whenfied from a roof. He filed a personal
injury lawsuit against his employer and others. When his complaint was
forwarded to Maxum, the employer’srggal liability insurer, it disclaimed

coverage. 730 S.E.2d at 415-16. Maxuouserage letter stated that it would

not provide a defense or indemadétion and cited the policy’s Employers

18
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Liability Exclusion as grounds for its coverage position.ald415. The
coverage letter also inaled broad language reserving Maxum’s right to claim
other defenses, including that “coverdgethis matter may be barred or limited
to the extent the insured has not complied with the notice provisions under the
policy.” 1d. at 416. The letter went on: “Maxum’s specific enumeration of the
above policy defenses is not intendecagaiver of any other policy defenses
that Maxum may have that may arise from facts discovered in the future, nor
should Maxum be estopped from raisimglgional coverage defenses.” Id.
Subsequently, Maxum filed a declaratory judgment action against
Hoover's employer. Maxum’s complaint did not mention failure to comply
with the policy’s notice provisions as a ground for denying coverage. Instead,
Maxum again relied on the Employer’s Liability Exclusion. However,
Maxum did cite failure to comply with the policy’s notice provisions as a
defense in a third-party suit filed by the employer, and in its answer to the
Hoovercomplaint. _Id. But in its motion for summary judgment in the third-
party action, Maxum again asserted only policy exclusions as the basis for

denying coverage. Id.

19
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In Hoover Il the Georgia Supreme Court found that (1) Maxum could
not deny the claim and reserve its rightissert other defenses later, and (2)
even if Maxum were allowed to disalacoverage and reserve its right to
pursue other future defenses, Maxumsported reservation of rights was
defective._Idat 416-18. Consequently, tbeurt concluded that Maxum had
waived its right to assert a defe@inotice defense and “Hoover was entitled to
summary judgment on the issue of notice.” dtl418. For the same reasons
given by the Georgia Supreme CourHoover I, the Court finds that Everest
is precluded from raising a defectimetice defense and Latex is entitled to
partial summary judgment on the issue of notice.

Like Maxum, Everest disclaimed caage under the Policy. In its May
13, 2011 letter, Everest stated that it “reviewed the pleadings, its policy and the
information provided concerning the claim andghcluded that coverage does
not exist under the Everest polity(Everest Denial Letter [70-24] at 4 of 8
(emphasis added).) Accordingly, Egst wrote, “Everest must respectfully
deny Latex’s request f@overage.” (I9. Everest listed three grounds for its

coverage position: (1) a question abatiiether an “occurrence” was stated

20
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under the Zurich Policy, (2) the Policy¢sntractual liability exclusion, and (3)
the Policy’s property damage exclusions. @06-8.)

Like Maxum'’s letter denying covega, Everest’s denial letter also
contains a broad reservation of rightssays: “If any additional information
affecting coverage is praded, we reserve the right to withdraw or modify our
coverage position. . . . Likewise, nothingtims letter is intended to or should
be construed to deprive Latex of aights it may have under the law or under
the Everest Policy.” _(Idat 8 of 8.) The denial letter explicitly “amends
Everest’'s June 11, 2009 letter,” which ailscludes broad reservation of rights
language. (Everest Reservation of Rightkdrgd70-19] at 6 of 7 (. . . Everest
reserves its right in connection with thmatter. We continue to reserve all of
Everest’s rights[,] remedies and defenses under the Everest policy as well as
under the ‘Underlying Insurance’ as define the Everest policy.”).) The June
11, 2009 letter quotes several specifioyisions from the Policy, including the
Policy’s definition of “occurrence” and pvisions regarding coverage under the
Zurich Policy. (Id.at 4-6 of 7.) Neither Everest letter mentions the Policy’s

notice provisions.
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According to the Georgia Supreme Court, “[a]n insurer cannot both deny
a claim outright and attempt to reserve tight to assert a different defense in

the future.” _Hoover 11730 S.E.2d at 416 (citing Browder v. Aetna Life Ins.

Co,, 190 S.E.2d 11 (Ga. Ct. App. 1972)). The court reasoned:

A reservation of rights is a term of art in insurance

vernacular and is designed to allow an insurer to

provide a defense to its insured while still preserving

the option of litigating and ultimately denying

coverage. At a minimum, the reservation of rights

must fairly inform the insured thatptwithstanding

[the insurer’s] defense of the actipm disclaims

liability and does not waive the defenses available to

it against the insured.
Id. (internal quotations and citations omitidemphasis in original). Thus, the
court found, “Maxum failed to properhgserve its right to assert a notice
defense when it denied [the employer’s] claim on the grounds of the Employer
Liability Exclusion and refused to undertake a defense.’atld17. Here,
Everest attempted just what Maxuttempted — to both deny coverage and
reserve future defenseswhich, after Hoover Jlit not permitted.

The court in Hoover livent on to find that even if Maxum were

permitted to deny coverage and reserve its rights to assert other defenses,

Maxum'’s reservation was defectiveettause it did not unambiguously inform
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[the employer] that Maxum intendéal pursue a defense based on untimely
notice of the claim.”_ld. “A reservation of rights is not valid if it does not
fairly inform the insured of the insurer’s position.” lth Hooper || even
thoughMaxum'’s denial letter specificallpentioned the insured’s failure to
provide timely noticef the occurrence, the court found that the “boilerplate
language” in the letter was not sufficient to put the employer on notice of
Maxum’s position._ldat 417-18.

In the present case, Everest nepeigr to this litigation, mentioned a
defense of untimely notice — not evierboilerplate language. Indeed, when
Everest moved to dismiss Latex’s Complaint in this action, it did so on grounds
that the Zurich Policy, and therefore the Everest Policy, “does not provide
coverage for the damages purportedlysealby the acts or omissions alleged in
the Panhandle Lawsuit.” (Def.’s MTD, [14-1] at 7 of 14.) In its motion to
dismiss, Everest argued: “Because cergxiclusions apply to bar coverage, and
the applicability of these exclusioage dispositive as a matter of law, no
construction of Latex’s factual allegations will support its causes of action.”
(Id.) The motion goes on to discuss at some length the Policy’s contractual

liability exclusion and business risk exclusions. @td9-12 of 14.) Thus, even
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after this action commenced in Mar2@12, Everest was disclaiming coverage
under the Policy. Everest mentionededtiive notice as a defense for the first
time in its Answer filed on November 20, 2012.

Under_Hoover Il once Everest denied coverage, it no longer had a right
to reserve future defenses. Evekvierest were permitted to simultaneously
deny and reserve (which th@@t does not interpret Hoovertt allow), its
reservation of rights was defectivEverest’s reservation provided even less
notice (as to a notice defense) thangheported reservation of rights at issue in
Hoover Il. Furthermore, in the earlyagies of this litigation, Everest
maintained its position that it owed no ylib Latex because the claim at issue
was not covered by the Policyrherefore, under Hooper, Everest waived a
defense based on late notice.

Everest’s attempts to distinguish Hoovefrdm the present care are
unavailing. First, Everest argues that Hoovésilands for the proposition that
coverage defenses can be waiiretitigation,” which has not occurred here.
(Def.’s MSJ Br. [70-25] at 28 of 39 (emphasis added).) Everest contends that
other courts interpreting Georgia ldnave not found coverage defenses are

waived simply because those defenses wetdisted in the denial letter. The
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first three cases cited by Everest fasthoint are Georgia Court of Appeals
decisions pre-dating Hoover. IAdditionally, Everest’s authority is
distinguishable from this case and Hoover Il

In Lovett v. Am. Family Life Ins. C9131 S.E.2d 70, 73 (Ga. Ct. App.

1963), the plaintiff contended that “thefeledant’s first rejection of her claim,
on the ground that it was barred by the policy’s nine months’ waiting perior
[sic] for maternity benefits, estopped it frdater asserting the defense of a pre-
existing condition.” Without any discussion whatsoever of any denials or
reservations of rights provided by the insurethe plaintiff, the court in Lovett
concluded that the plaintiff's clainatked merit because “[t]he doctrines of
implied waiver and estoppel, based uponduct or action of the insurer, are
not available to bring within the coragye of a policy risks not covered by its
terms, or risks expressly excluded therefrom.” Here, Latex’s motion for
partial summary judgment is not an atf& to bring within coverage a claim
that is not covered under the Policy’s terand exclusions. Rather, Latex seeks
only to preclude Everest from assertangefective notice defense (in theory,

allowing Everest to pursue other defenlsased on the terms and exclusions of
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the Policy). Therefore, Lovetloes not alter the Court’s analysis of Hooper Il
or Hooper lis applicability to this matter.

Similarly, St. Paul Fire & Marine Ins. Co. v. Purdy9 S.E.2d 567, 568-

69 (Ga. Ct. App. 1973), contains naclission of an insurer simultaneously
denying coverage and purpatte reserving future rights. The court_in Purdy
holds, without analysis or explanation:

The defendant is not barred by waiver or estoppel

from denying coverage on the ground of the

expiration of the plaintiff's insurance by reason of

nonpayment of the premium, by its previous reliance

on the ground of the expiration of the insurance by

reason of the contended termination of the plaintiff's

employment, at the time of which previous reliance

the plaintiff’'s cause of action or claim had already

expired under the second defense.
Id. The court goes on to hold — again without discussion of any background
facts — that the “defendant’s initial representation that the plaiveisfcovered
does not estop it from latdenying coverage.” It 569 (emphasis added).

This case also does not persuade the Court to abandon its HoapaiyHis.

In Kay-Lex Co. v. Essex Ins. C&49 S.E.2d 602, 605 (Ga. Ct. App.

2007), the court found that the primary insurer had not waived its right to assert

a defective notice defense just becatsked not specifically identify that
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defense in its reservation ofjhts letter. However, Kay-Leas distinguishable
from the present case in a very importa#pect: there, the primary insurer
agreed to defend the insured under arved®n of rights and the excess insurer
issued a reservation of rights; there is no indication that either insurer attempted
bothto disclaim coverage and reservefitire rights. An insurer’s attempt to
simultaneously deny coveragad reserve its future rights is the central concern
in Hoover Il According to the Hoover kourt, simultaneous denial and
reservation, especially with a boilerfgaeservation of rights, does not clearly
put the insured on notice of the insurer’s position. 730 S.E.2d at 417. The facts
in the present case are more akin to Hodlvan_Kay-Lex

In Lloyd’s Syndicate No. 5820 d/b/a Cassidy Davis v. AGCO Catp4

S.E.2d 899, 906 (Ga. Ct. App. 201&)y’d on other groundshe court found

that insurers were not estopped fragserting other groundis deny coverage

after they initially denied claims based on the policy’s epidemic failure clause.
To support its conclusion, the court found: (1) that when warranty claims were
initially denied under a master insurance policy, the insurers took no position on
whether extended protection plaaisoprovided a basis for denying the claims;

and (2) that the plaintiff did not show detrimental reliance on the insurers’
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initial assertion that the epidemic failure clause in the master policy barred the
claims. _Id.(emphasis added). The Courtegg with Latex that this case does
not change the Hoover dinalysis.

Even though it came after Hoover AGCO Corp.does not mention the

higher court’s opinion. It also containe discussion of coverage denial letters
(if there were any), or the insurergverage positions throughout the litigation
(but suggests, based on the quoted laggwdove, that the insurers did not
initially take inconsistent positions oowerage). Furthermore, the Court of
Appeals focuses on detrimental raki@ by the insured — an element of

estoppel, not waiver, and an issue notably absent from the Homasell

Again, this case does not demonstrate that the Court should not follow Hoover
1I.

Finally, Everest relies cBank of Camilla v. St. Paul Mercury Ins. Co.

939 F. Supp. 2d 1299 (M.D. Ga. 2013), for the proposition that, at the very
least, Hoover lis limited to the duty to defend and does not apply to the duty to

indemnify. (Def.’s MSJ Br., [70-25] at 30 of 39.) In Bank of Camilte court

did find Hoover Il“inapposite.” _Id.at 1305. The court reached that conclusion

because Georgia courts “have drawgisdinction between the duty to defend
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and the duty to pay costs, finding tlaatefusal to defend does not affect the
insurer’s right to refuse payment of costs.” [the policy at issue in Bank of
Camillaonly provided for a duty to pay costs. I@ihe Everest Policy, on the

other hand, includes a duty to defend arduty to indemnify. (Everest Policy

[70-2].) Thus, the court’s rationale in Bank of Camdlzes not apply to the
present case.

Further, as Latex notes, Hoovavolved both the duty to defend and the

duty to indemnify. In his originalomplaint against Maxum, Hoover alleged
that Maxum breached its duties to defend and indemnify his claim for

compensation, Sd#oover v. Maxum Indem. Co712 S.E.2d 661, 662 (Ga.

Ct. App. 2011). Maxum disclaimdabth duties and moved for summary
judgment on grounds that timely notice of the occurrence had not been given
and policy exclusions barred coverage. aid662-63. Hoover filed a motion

for partial summary judgment , contending that Maxum breached its duty to
defend as a matter of law. lak 663.

The trial court in Hoovefound that Maxum had breached its duty to

defend, butid not breach its duty to indemnify because there was

noncompliance with the policy’s notice requirements (emphasis added).
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The Court of Appeals affirmed in pahd reversed in part, finding “that the
evidence established an unreasonable failure to give timely notice as required
by the policy, and therefore, Maxum was not obligated to praittier a
defense or coveradeld. (emphasis added). The Georgia Supreme Court
granted certiorari in Hoover tb determine “whether the Court of Appeals
properly analyzed the claim that Maxumaived its right to assert a defense
based on untimely notice.” 1d. Clearly, based on the case’s history, that
guestion relates to both Maxum’s dutyindemnify and its duty to defend.
Thus, the Court does not interpret Hooveolbe limited to an insurer’s duty to
defend.

Everest’s second argument is that Hooves Histinguishable from the
present case because unliaxum, Everest initially reserved its rights and did
not issue an immediate denial of coverage. (Def.’s MSJ Br. [70-25] at 28 of
39.) The Court finds this argument unpersuasive. When Evkdedtny
coverage, it also purported to reserveights to future defenses. In May 2011,

Everest explicitly amended its earliesegvation of rights letter and denied
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coverage outright. The principles_in Hooveahplied as soon as Everest
issued its denial letter amending its earlier position.

Moon v. Cincinnati Ins. Cp920 F. Supp. 2d 1301 (N.D. Ga. 2013)

directly supports this interpretation of Hoover Ih Moon the insurer initially

agreed to defend the suit, but ladenied coverage on multiple, enumerated

grounds._ldat 1303-06. The plaintiffs in Moaargued that, under Hoover I

the insurer waived all coverage defensttger than those set forth in its denial
letter. 1d.at 1303. The insurer responded that HoovdidInot apply to its
denial letter because the insufiest reserved its rights and agreed to defend,
and because it obtained non-waiveresmgnents with the plaintiffs, which
purported to reserve all rights the ingunad to deny liability or obligation to

the plaintiffs under the policy. lét 1304-05. Judge Thrash found, however,

4 Even assuming the order of Everest’s reservation of rights and denial letters
make some impact on the analysis, the Court questions whether, under Hoover I
Everest's reservation of rights was sufficient to preserve its right to raise a deficient
notice defense. The June 2009 letter contains boilerplate language reserving all of
Everest’s rights under the law and the Policy, but it also identifies specific provisions
within the Policy that led Everest to believe “there may not be coverage for [the
Panhandle] lawsuit.” (See generalReservation of Rights Letter, [70-19].) Thus,
while purporting to reserve all of its rights to future defenses, Everest gave indications
as to which defenses it may pursue. Further, unlike Maxum'’s letter in Hopver Il
Everest's June 2009 and May 2011 letters do not even mention notice. Therefore, it is
difficult to see how Everest, in either of its letters, put Latex on clear notice of its
defense position.
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that when the insurer “subsequently éehcoverage and refused to provide a
defense . . . its denial letter fell within the purview of Hodvéd. at 1305.
Under_Hoover Il the court concluded, “theservation of rights was
extinguished when [the insurer] dedicoverage” and the “letter denying
coverage and revoking itkefense should be construed as limiting the grounds
[on which the insurer] cantimately deny coverage.” lct 1305-086.

Third, Everest contends that ftsonduct does not evidence an intent to
waive late notice as a defense to cogera (Def.’s MSJ Br. [70-25] at 28 of
39.) To support this position, Everest points to: the fact that it reserved the right
to rely on any defense raised by Zurich, its raising of an untimely notice defense
in its Answer, and its “immediate” request to bifurcate discovery in order to

pursue its late notice defense first irsthitigation. (Def.’s MSJ Br., [70-25] at

32 of 39.) First, Hoover Isays nothing about Everest’s “intent” to waive a

> Under this interpretation of Hoover, Everest’s earlier reservation of rights,
including its “right to raise and rely upon any of the coverage issues raised by Zurich
in its [reservation of rights] letter,” was extinguished by its denial letter. Again, it is
guestionable whether this broad language was sufficient to put Latex on notice
regarding an untimely notice defense. Regardless, Everest’s purported reservation of
Zurich’s defenses (which did include deficient notice at some péigtEverest's
June 2009 letter), was extinguished when it “amended” its previous coverage position
and denied coverage outright on enumerated grounds.
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particular defense (outside of whatewrgent is manifest in its communications
to the insured regarding its coverggssition). As Latex notes, the relevant
inquiry under_Hoover lls whether Everestdequately conveyed to Latiéx
intention to rely on a defective noéi defense. 730 S.E.2d at 417-18.

Further, as the Court has already noted, Everest did not raise its untimely
notice defense until after it filed a motion to dismiss this case (based on non-
coverage because of Policy exclusionEherefore, even in this litigation
(which, as the Court has already discussed, is not the dispositive time period
under_Hoover l),° Everest did not initially rely on this defense. Everest's

purported reservation of alefenses raised by Zurich in its June 2009 letter has

® Everest places a great deal of emphasis on the Hoos@urifs discussion of
Maxum'’s conducturing litigation (i.e., beyond its denial letter). In its reply brief,
Everest contends that “Hoovehslding does not focus solely on the content of the
denial letter and whether it effectively reserved rights, but rather, the content of the
denial letter combined with the insurer’s conduct in litigation subsequent to denying
coverage.” (Def.’s Reply, [90] at 32 of 48.) However, the court’s discussion of
Maxum'’s conduct during litigation directly follows the court’s acknowledgment that
Maxumdid specifically purport to reserve its rights “to raise a litany of other defenses
at a later date, including a defense predicated on the insured’s failure to provide timely
notice of the occurrence.” 730 S.E.2d at 418. Here, neither Everest’s reservation of
rights letter nor its denial letter even mentioned a notice-based defense. Plus, as the
Court already noted, Everest did not raise this defense at the beginning of this
litigation. Rather, mention of defective notice appears for the first time in Everest’s
Answer, filed on November 20, 2012, eight months after the Complaint was filed and
following its own motion to dismiss the case on other grounds.
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already been addressed. (8e®, suprg None of these facts relied upon by

Everest undo the paramount, undisputed fact: it denied coverage outright and
simultaneously sought to reserve all hetuights with boilerplate language.
Fourth, Everest maintains that HoovesHiould not be applied to this
case because Hoowealt with a Georgia insured, a Georgia insurer, a loss in
Georgia, and a liability suit pending in Georgia, but the case at bar involves a
Georgia insured, a New Jersey-headquedt@nsurer, a loss in Indiana, and a
liability suit pending in Texas. (De§’'MSJ Br. [70-25] at 28, 32-33 of 39.)
Everest argues that Hoover‘tannot be credibly argued to stand for the
proposition that non-Georgia insurers must comply with Georgia law in
denying coverage for losses occagiand lawsuits pending in other
jurisdictions.” (Id.at 33 of 39.) Everest maintains that extension of Hoover Il
to cases like the present one will forceurers “to issue inconsistent coverage
determinations for underlying lawsuitsnuing in other jurisdictions, one letter
if the current state’s law applies aadback-up, just in case Georgia law
applies.” (Id.at 33-34 of 39.)
While the Court appreciates Eversgbublic policy concerns, Georgia’s

public policy is to apply its laws andgiections to insureds residing in this
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state. Insurance laws and regulations fall within the States’ domain. Everest’s
contention that insurers, particularly those that do business nationwide, should
not be forced to adjust their busaseand legal practices to comply with

different states’ laws is a nonstarter. FurthermHoover Il does not require
“inconsistent” coverage detainations or denial letters between Georgia and
other states — it simply requires clear notice (at least to Georgia insureds) of the
insurer’s coverage position, whatever that position may be. The Court also
agrees with Latex that nothingHoover II's discussion or outcome hinged on
where the Parties or underlying losses wecated. Thus, it is proper to apply
Georgia law — as articulated Hoover || — to this matter.

Finally, Everest argues that even if Hoovecadhtrols this case, there are
material fact issues regarding waiver of its untimely notice defense, and thus
summary judgment is precluded. (Def.’s Reply, [90] at 39-42 of 48.) However,
none of the salient facts are disputedj.(eEverest’s denial of coverage and
simultaneous reservation of alltfwe rights). Thus, under Hooper Bverest

waived a defense based on untimeljiceoand any claims based on such a
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defense fail as a matter of ldw.
Because the Court has found Hooveapplicable to the present case,
Everest requests that the Court certifiethquestions to the Georgia Supreme

Court:

(1) Does Hoover'svaiver analysis apply only with
regard to losses occurring in and liability suits
pending in Georgia (or, for cases in federal
court, to which Georgia law applies)?

(2) Does Hoover'svaiver analysis require that, in
addition to not specifying the reason for non-
coverage in the denial letter, the insurer also
take action in the underlying litigation
evidencing an intent to waive that defense?

(3) Does Hooveapply to the duty to indemnify, as
well as the duty to defend?

" Everest asks the Court to consider that as an excess insurer, it had limited
access to information during the Panhandle lawsuit on which to base a coverage
position. (Id.at 39 of 48.) However, this fact suggests that the prudent thing for
Everest to do (given its alleged uncertainty about coverage) would have been to file a
declaratory judgment action under a reservation of rights to determine whether
coverage existed, not deny coverage outright. Feewver I, 730 S.E.2d at 417
(suggesting the “proper and safe course of action” for an insurer when faced with a
demand is “to enter upon a defense under a reservation of rights and then proceed to
seek a declaratory judgment in its favor”). Furthermore, under the Everest Policy, if
Everest even thought the Polimayapply to Panhandle’s claims, it had the option to
associate with Zuricand controlthe Panhandle lawsuit. It simply opted not to
participate. (Se&verest Policy, [70-2] at 24 of 38.) Regardless, the Court is
uncertain how this issue creates a material factual dispute under the Hooper Il
analysis.
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Under O.C.G.A. 8§ 15-2-9, the Court yneertify unsettled, determinative
guestions of law directly to the Geaagbupreme Court. However, based on the
Court’s interpretation of Hoover,lthese questions are not unsettled and they
have been addressed in the Courtsdssion above. Therefore, the Court
declines to certify these questiamsthe Georgia Supreme Court.
Conclusion

Based on the foregoing, Everest's Motion for Summary Judgment [70] is
DENIED and Latex’s Motion for Partial Summary Judgment [74] is
GRANTED. Everest’s first Motion for Summary Judgment [54] was
superceded by its second summary judgment motion [70] and IDENKED

as moot.

SO ORDERED, this 31stday of March, 2014.

RICHARD W. STORY <
United States District Judge
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