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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
3455 LLC,
Plaintiff,
v. 1:12-cv-01020-WSD
ND PROPERTIES, INC..

Defendant.

OPINION AND ORDER

This matter is before the Court Befendant ND Properties, Inc.’s (“ND
Properties”) Motion for Summary Judgmg82], in which ND Properties seeks
summary judgment on Counts 11-1%f Plaintif’'s Complaint, and on the claims in
ND Properties’ Counterclaim.

l. BACKGROUND

A. Facts
This action involves the interpretatioha lease of regroperty for the
operation of the former Bluepointe regtant in the Buckh&d neighborhood of

Atlanta. On June 11, 1998, Plaintiff 3433 C (“Plaintiff”) entered into a fifteen

! Count | of the Complaint previously wdsmissed. See discussion at page 5 of
this Order.
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(15)-year lease agreement (“Lease”) withusins Loret Venture, LLC (“Cousins”)
to lease approximately 9,885 square feBrémises” or, as used in the Lease, the
“Demised Premises”) on the ground fla@rd concourse level of the Pinnacle
building. The building is owned by Cdas, and located at 3455 Peachtree Road,
N.E. in Atlanta. The Lease, by its tesnprovides for aexpiration date of

October 31, 2014. The Premises that agestibject of the Lease are depicted on
Exhibit B, attachedo the Lease. Sdeease at 4, Ex. B. Plaintiff owned and
operated an Asian Fusion restaurant daBiiepointe on the Premises. In 2004,
Cousins sold the office building and assigned its rights and obligations under the
Lease to ND Properties, which bewathe landlord under the Lease.

In 2008, sales at the Bluepointe ressa declined significantly due to a
number of factors, including the recessionary effect on the national and regional
economies, and, according to Plaintiffe departure of vasus building tenants
which generated income ftire restaurant. As a result of this decrease in
restaurant patronage anc ttresulting losses of income, Plaintiff was unable to
make certain rent payments, including the rent payment due on July 1, 2011. This
failure to pay rent constitutealdefault under the Lease.

After default for failure to pay, N[Properties initiated actions against

Plaintiff to dispossess Plaintiff fromeaPremises. These dispossessory actions



resulted in the entry of a Consent Agreetrierwhich Plaintiff agreed that “as a

result of [Plaintiff's] default, [ND Prop#&es] was entitled to the issuance of a writ

of possession.” Consent Agreement at ND Properties agreed not to cause the

Fulton County Sheriff's Office to formally evict Plaintiff from the Premises

provided Plaintiff met a variety of fbearance conditions. These included:

1.

Plaintiff would pay by August 3@011, the sum of $130,611, which
consisted of the lease rent chargesking charges, and estimated utility

charges for September, October, and November 2011.

. A money judgment in the amount $148,967.45 be entered against

Plaintiff, which would bepaid by August 30, 2011.

Plaintiff would not remove personal property from the premises.

Plaintiff would continue to performllaof its obligations under the Lease.
Plaintiff’s right to possess the Presas would terminate on November 30,
2011, and on that date Plaintiff would vacate the Premises.

Plaintiff's vacation of the Premises would not constitute a surrender of the

Lease.

Consent Agreement at 1-2.

2 ND Properties agreed to adjust therastied charges for Sehber, October, and
November utilities based on actual chargesutdities used. It did not agree to
adjust rent or parking charges.



On November 30, 2011, Plaintiff vacated the Premises, leaving behind
certain personal property, includingiture, fixtures and equipment
(“Equipment”). Plaintiff has not madey rent payments to ND Properties, and
has not reimbursed ND Propies for utility and parkig charges incurred during
Plaintiff's tenancy after Plaintiff vacadl the Premises on November 30, 2011.

In December 2012, ND Properties enterded a lease ageznent with a new
tenant to occupy the Premisasd with an expectectcoupancy date in November
or December of 2013. ND Properties olaithat it spent $2,228,843 to re-let the
Premises to anotherst@aurant owner.

B. Procedural History

On January 9, 2012, Plaintiff initiated this action in the Superior Court of
Gwinnett County, Georgia. In its Compig Plaintiff asserts four (4) counts
seeking: (i) a declaration that Plaintiffist liable for rent payments after Plaintiff
vacated the Premises because the Leas® miat contain “an explicit and detailed
provision” that obligates Plaintiff to continue paying rent (Count [); (ii) a
declaration that ND Properties improlyeretained possession of Plaintiff's
property (Count Il); (iii) a declarationdh ND Properties’ actions in granting a
right-of-way over to a third-party constitatéermination of the Lease (Count Ill);

and a declaration that Plaintiff is not olaltgd to clean and repair the Premises, or



that such cleaning is not necessary (Count V).

On March 26, 2012, ND Properties remd\be action to this Court on the
basis of diversity jurisdiction. On April 2, ND Properties filed its Answer. On
June 18, 2012, ND Properties filed atMda for Judgment on the Pleadings
seeking judgment in its favor on Count IRi&intiff's Complaint. On February 12,
2013, the Court granted the Motion, dismmgsCount | of the Complaint [11]. In
its February 12, 2013, Order, the Counrid that the Lease contained an “explicit
and detailed provision” that permitted NMDoperties, upon Plaintiff's default, to
take possession of the Premises, witheuninating the Lease, and without
relieving Plaintiff of its obligation toantinue making rerdind other payments
required by the Lease.

On May 14, 2013, ND Properties filed Amended Answer to Plaintiff's
Complaint, and asserted a Counteroléor Plaintiff's breach of the Lease
agreement in an amount of $457,135d@)sisting of (i) past due rent from
December, 2011 through May, 2013, in #mount of $376,074.49, (ii) accrued
interest in the amount of $16,102.49, (inpaid parking charges and fees in the
amount of $15,987.74, (iv) cleaning expesnsind other abovéasmidard charges in
the amount of $28,501.15, and (v) unreingma water and electricity charges in

the amount of $20,469.28. ND Propertso seeks to collect rent and late



charges that continue &xcrue under the Lease.

ND Properties contends that rent accrdesng the Lease term at the rate of
$22,000 per month due on the first calendksy of each month through either (i)
October 31, 2014, or (ii) the date adl judgment is entered by the Court,
whichever is earlier. ND Properties alg®ks to collect late fees, at the rate of
5.25% per annum, for rent that acaumut which was not timely paid. ND
Properties further seeks attorneys’ feed axpenses of this litigation pursuant to
Paragraph 18 of the Lease or O.C.(8AL3-1-11 and O.C.G.A. § 13-6-11, and
pre-judgment and post-judgment interest.

On December 9, 2013, ND Propestimoved for summary judgment on
Counts II-1V of Plaintiff's Complaint.ND Properties also moved for summary
judgment on its Counterclaim for past deet, interest and other charges owed
under the Lease. ND Properties seekglginent against Plaintiff in the principal
amount of $755,048.84, for unpaid remd other charges, plus pre- and
post-judgment interest, and attorneys’ feethe amount of $77,303.83 pursuant to

Paragraph 18.2.3 of the Lease and O.C.G.A. § 13-1-11.



1. DISCUSSION

A. Legal Standard

A court “shall grant summary judgmentife movant shows that there is no
genuine dispute as to any material fad #re movant is entitled to judgment as a
matter of law.” Fed. R. CiW?. 56(a). Parties “assertititat a fact cannot be or is
genuinely disputed must support that asserby . . . citing to particular parts of
materials in the record, including depgmss, documents, electronically stored
information, affidavits or declarationstipulations (including those made for
purposes of the motion only), admissipiméerrogatory answers, or other
materials.” Fed. RCiv. P. 56(c)(1).

The party seeking summary judgmenaisethe burden of demonstrating the

absence of a genuine dispute as toraajerial fact._Herzog v. Castle Rock

Entm’t, 193 F.3d 1241, 1246 (11th Cir. 1999). c®rthe moving party has met this
burden, the non-movant must demonsttagd summary judgment is inappropriate

by designating specific facts showing a genussee for trial._Graham v. State

Farm Mut. Ins. Cq9.193 F.3d 1274, 1282 (11th Cir999). Non-moving parties

“need not present evidencearform necessary for adssion at trial; however,

[they] may not merely resin [their] pleadings.”_Id.



The Court must view all evidence irethght most favorable to the party
opposing the motion and must draw all nefieces in favor of the non-movant, but

only “to the extent supportable by trexord.” Garczynski v. Bradsha®73 F.3d

1158, 1165 (11th Cir. 2009) (quoting Scott v. Harss0 U.S. 372, 381 n.8

(2007)). “[C]redibility deerminations, the weighing @vidence, and the drawing
of inferences from the facts are thum€tion of the jury . . ..”_Graham93 F.3d at
1282. “If the record presents factual issube court must not decide them; it must
deny the motion and proceed to trial.” Herz§3 F.3d at 1246. But, “[w]here

the record taken as a whole could not leadtional trier of fact to find for the
non-moving party,” summary judgment for thi@ving party is proper. Matsushita

Elec. Indus. Co. v. Zenith Radio Corg75 U.S. 574, 587 (1986).

B. Analysis of Plaintiff's Claims

1. Termination of the Lease
I Rescission
The crux of Plaintiff's Complaint is #t ND Properties’ grant of a right-of-
way to a third-party terminated the Lead#aintiff argues that it was entitled to
rescind the Lease or there is, at leagjuestion of fact whether the Lease was
rescinded as a result of property usedhgyGeorgia Department of Transportation

(“GDOT") to enlarge an area outsidetbE Premises as part of the “Peachtree



Transformation” project. Plaintiff releeon Paragraph 33(a) of the Lease to
support its argument. Paragraph 33(a) provides:

If all or part of the Demised Premisgisall be taken for any public or
guasi-public use by virtue of theaxise of the power of eminent
domain or by private purchaseliau thereof, this Lease shall
terminate as to the part so taken athefdate of the taking, and, in the
case of a partial taking, Tenant Blmave the right to terminate this
Lease as to the balesm of the Demised Premises by written notice to
the other within thirty (30) dayafter such date; provided, however,
that a condition to the exercise bynbat of such right to terminate
shall be that the portion of the Demised Premises taken shall be of
such extent and nature as maigrieo handicap, impede, or impair
Tenant’s use of the balance of the Demised Premises for its normal
business operations . 2. .

Paragraph 33(a), by its terms, givesoation to the lessee. The paragraph
states that if “all or pdrtof the Premises are taken byninent domain or private
purchase in lieu of an eminent domain actiben “the Tenant shall have the right

to terminate the Leasby written notice [to the landloraithin thirty [30] days”

® Paragraph 33(a) also provides:
If title to a portion of the Building or Project is taken (even if no part
of the Demised Premises is taken) andh taking results in a material
adverse affect to Tenant's use and occupancy of the Demised
Premises or Tenant’'s access te Building Parking Facilities or the
Demised Premises (and Landlord doesprovide notice to Tenant
within sixty [60] days of the date of such taking that such material
adverse affect will be alleviatdxy repairs or replacements made
within nine [9] monthf the date of such notice), Tenant may
terminate this Lease by written nceithereof to Landlord within
seventy-five (75) days afteraldate of such taking . . . .

Plaintiff does not argue in its Response thi& portion of Paragraph 33(a) applies

here.



after the exercise of eminentrdain or the private sale. SBef.’s Ex. 1 at | 33.
Paragraph 33(a) further provides: “a condition to the exercise by Tenant of such
right to terminate shall be that the portiof the Demised Premises taken shall be
of such extent and nature msterially to handicap, imgde, or impair Tenant’'s use
of the balance of the Demised Premif®gts normal business operations.” Id.

In April 2009, GDOT began worén the “Peachtree Transformation”
project to “beautify and makmore pedestrian friendiyne Peachtree Corridor of
Buckhead — the area of Peachtree mgmorth from its intersection with
Piedmont Road to its intersection wiRoxboro Road.” Def.’s Statement of
Undisputed Facts at 7. In contiea with the “Peachtree Transformation”
project, ND Properties convey&g300 square feet of sidelkand curb in front of
the Pinnacle to GDOT._ldPlaintiff contends the conveyance of the area for the
expanded sidewalk included a portiointhe Premises rendering the Lease

unenforceabld. In Count Il of the ComplainPlaintiff seeks a declaration that

* The Lease defines the term “Demisedrfises” as “That ceain rentable floor

area on the 1st floor of the Building whits hatched on the Preliminary Floor Plan
of the 1st floor of the Buildingttached hereto as Exhibit(Bontaining

approximately 7,885 square feet of remeaoor area), plus approximately 2,000
square feet of usable floor area on the concourse level of the Building in a specific
location on the concourse level of theilBing to be designated by Landlord as
provided in Article 2 hereof, plus the dobr patio area which is hatched on the
Preliminary Floor Plan attached hereto as Exhibit BeeDef.’s Ex. 1 at 4.

10



ND Properties’ failure to reveal the takinfthe Premises termates the Lease as
to the portion taken, or terminates ttease as to the balance of the Demised
Premises. The Court disagrees.

Paragraph 33(a) of the Lease, which is entitled “Eminent Domain,” provides
to the Tenant the option to terminate Liease, if all or part of the Demised
Premises is taken for any public or gupublic use by the power of eminent
domain or by private purchase. 3&ef.’s Ex. 1 at 38-39Paragraph 33(a) does
not require the option to be exercisadl it does not cause the Lease to be
rescinded by operation of law. The rightéomination is optional in the event
there is a taking of any or all of the Prees. That this right requires exercise
makes practical and commacsense. A taking by a government entity of a
portion of the Premises may lvenhance the value or desility, or both, of the
Premises causing the lessee to not w@eiercise its option under Paragraph
33(a). The provision of written notice of the choice to terminate is an

unambiguous, required predicate to terminatiofhe undisputed evidence here is

> Notice was required to allow ND Profies the right to respond to a claimed
impact by making repairs or otherwise dimrating the adverse impact claimed.

11



that notice of termination was not givey Plaintiff and that termination did not
occur?

Next, there is no evidence that whas transferred to GDOT included any
portion of the Premises. ND Propestigas submitted a Declaration from its
Senior Property Manager,g@onsible for managing ti&nnacle building, that no
portion of the “Demised Premises” ortiding” was transferred in connection
with the Peachtree Traformation project. Se@eauchamp Decl. at {{ 8-12. In its
effort to rebut this unequivocal statemdplaintiff relies on a couple of vague
statements from the September 20, 201Bpdiion of Bill Johnson, the owner of
the architectural firm that designed tBliepointe restaurant. Johnson testified
that a picture presented to him at hipagtion that depicted a construction barrel
in front of the restaurant “appeared tovaéhin the area that would have been the
patio or contemplated outdoor use .”. Johnson Dep. at 27:4-18. Johnson was
uncertain about what the picture depickte also does not state—assuming the
barrel is on the Premises—that the picsupports that any part of the Premises

was used for the Peachtree Transforaraproject. He does not state that the

® That Plaintiff did not terimate is evidenced in theoBsent Agreement. There is
nothing in the Consent Agreement even sufpg that Plaintiff believed the Lease
terminated as a result of the conveg@ of certain property to GDOT by ND
Properties. To the contrary, Plaintiffiened and ratified tb enforceability of the
Lease in the plain language of the Consent Agreement.

12



barrel shows there was consttion on the Premises, addes not state the barrel’s
presence indicates that any part & Bremises was used for the sidewalk
improvements. He simply stated thdiarel appeared to be on the patio without
offering an opinion on who put it there, wityvas put there, and what it showed.
Johnson’s testimony abotlte barrel does not dispute the uncontested
testimony of the Senior Pperty Manager that no pooti of the Demised Premises
was conveyed to or used by GDOT foe fheachtree Transformation project.
Considering Johnson’s testimony in a ligmbst favorable to Plaintiff and drawing
all inferences in Plaintiff's favothe Court necessarily concludes that no
reasonable juror would find that a portiof the Premises was conveyed to GDOT

or used in the Peachtré@eansformation project. Sadize v. Jefferson City Bd. of

Educ, 93 F.3d 739, 743 (11th Cir. 1996) (“Whehe evidence is circumstantial, a
court may grant summary judgment wheadhcludes that no reasonable jury may
infer from the assumed facts the cosaotun upon which the non-movant’s claim
rests.”).

Finally, the evidence here is undispdithat even if a portion of the
Premises was used for the Transformapuaoject, it was not material. The Lease
allowed termination only if the portion tiie Premises taken waf “such extent

and nature as materially bkandicap, impair, impede, or impair Tenant’s use of the

13



balance of the Demised Premisesifemormal business operations.” 3&ef.’s

Ex. 1 at  33. Plaintiff did not predeany evidence that the taking it claimed
resulted in any impact on Plaintiff's usetbé Premises. Plaintiff did not offer any
evidence that Plaintiff's business was swfed in anyway by the claimed taking,
assuming that there was one. Plaintiff dad show a reduction in its business, its
seating capacity or any other impactttooperations. To the extent Plaintiff
alleges the taking was of a portion of its patio, Plaintiff did not submit any
evidence to show that thetfmlawas even used whiledhrestaurant was open for
business. There is simply no evidencawfadverse impact resulting from the
“taking” Plaintiff contends occurred.

Plaintiff failed to send any notice to ND Properties regarding the taking it
now claims occurred. The sénce of any evidence af impact on the Premises,
impact on Plaintiff's business, and thddee to give written notice requires the
Court to conclude that the Lease was aat could not be, terminated pursuant to
Paragraph 33(a).

i.  Waiver
By failing to give notice of a clened taking and its resulting impact on

Plaintiff’'s business, Plaintiff also bavaived any right it had under Paragraph

14



33(a) of the Leasé.The record here reflects that Plaintiff was aware of the alleged
taking when construction commenced onghgect in November or December of
2010. 3455 Dep. at 35: 4-5. Plaintiff aidt object to the claimed partial taking of
the Demised Premises until it raised the essuthis litigation. In Forehand v.

Perlis Realty Cq.the Court found that a lessee heaived its right to rescind the

agreement because the lessee knewenéllleged breaches, but took “no action on
any of the alleged breaches” until after the lessor filed a lawsuit, “at which time
[lessee] scrutinized the lease and dettibecancel the lease and cease making any
further payments under the lease.” 408.2d 644, 649 (Ga. Ct. App. 1990). That
Is precisely what happened here.

Plaintiff here failed to object to ¢hclaimed partial taking of the Demised
Premises when Plaintiff claims to haveadvered it, and Plaintiff raises it now in
this lawsuit to evade PIdiff's responsibility to payent. The Court concludes
that Plaintiff does not have a rightterminate the Lease under Paragraph 33(a),

and even if it did, it has waived it. jdee alsiNguyen 585 S.E.2d at 913

" “A waiver of rights under a contraotay be express or implied from acts or
conduct.” Jamev. Mitchell 285 S.E.2d 222, 223 (Ga. App. Ct. 1981). Ifa
contract “is continued in spite of a knowrcuse, the defense thereupon is lost and
the injured party is himself liable if haeilssequently fails tperform.” Nguyen v.
Talisman Roswell, LLC585 S.E.2d 911, 913 (Ga. Agpt. 2003) (citations and
guotation marks omitted).

15



(holding that “Talisman’s evidence, tdager with Nguyen’s own pleadings, show
that Nguyen knowingly waived any defegtTalisman’s performance of the lease
by failing to object to notice of the corresfjuare footage and then remaining on
the premises for more thandwears without complaint.®.

For the reasons stated above, the Court grants ND Properties’ Motion for
Summary Judgment on Count Il of Plaintiff's Complaint.

2. Retention of Equipment

Plaintiff seeks a declaration that ND Properties’ retention of Equipment on
the Premises satisfies its obligation to payres at least an offset to any rent
found to be overdue, or otherwise ciitases grounds to rescind the Lease.
Plaintiff argues that Paragraph 58 of tbease vested ND Properties with a
security interest in Plaintiff’'s “tradexiures, furniture, furnishings, equipment, and
personal property.” Sdeef.’s Ex. 1 at  58. Platiiff claims that this security
interest, in the event of default,geverned by the Uniforr@ommercial Code as

enacted in the Statd Georgia._Id. The Equipment was maintained at the

® To the extent Plaintiff asserts thhe claimed partial taking of the Premises
terminated the Lease, an argument alludeid the Complaint, but not advanced in
Plaintiff's Response to the Motion for @Gumary Judgment, the Court notes that
Plaintiff did not exercise the right terminate the Lease by providing written
notice within the time limits prescribed byrBgraph 33(a) of the Lease. Plaintiff,
instead, continued to occupy the Premised, @aid rent until it determined that the
rental payments werg longer feasible.

16



Premises until it was auctioned by ND Prdsrin June, 2013. Plaintiff asserts
that ND Properties failed to auction tBgquipment in a commercially reasonable
manner as required by O.C.G.A. § 1589(b), and thus the value of the
Equipment is presumed to equia¢ value of the unpaid rent.

Paragraph 58 of the Lease does not apply here because Plaintiff was
dispossessed of the PremisesraBeaph 30 of the Lease provides:

... If tenant shall fail or refuse temove all of Tenant’s effects,

personalty and equipment fraime Demised Premises upon the

expiration or termination of this Lease for any cause whatsaever

upon the Tenant being dispossessegrbgess of law or otherwise

such effects, personalty, and equgnhshall be deemed conclusively

to be abandoned and may be appuatpd, sold, stored, destroyed or

otherwise disposed of by Landlord without written notice to Tenant or

any other party and without obligen to account for them . . . .
Def.’s Ex. 1 at 30 (emphasis addetf).the Consent Agreement, Plaintiff
expressly agreed that ND Properties had a right to a writ of possession of the
Premises and further agreed that ND Pripeihad the right to retake the Premises
after Plaintiff's possession terminated Mavember 30, 2011, due to Plaintiff's
failure to pay past due rent. S€ensent Agreement at § 8. Plaintiff also agreed
that all of its personal property wouledmain on the Premises after Plaintiff
vacated the Premises. Ht. | 4(a).

Plaintiff's dispossession triggered Pguaph 30 of the Lease. That provision

states that “upon the [Plaintiff being dogsessed by process of law or otherwise,”

17



Plaintiff's personal property “shall beedmed conclusivelipo be abandoned.”
Paragraph 30 also allowed ND Properties to selEtdngpment without written
notice to Plaintiff or any other party?aragraph 30 of the Lease is enforceable

under Georgia law. Sdet’| Biochemical Indus., Inc. v. Jamestown Mgmt. Corp.

586 S.E.2d 442, 446-47 (Ga. Ct. App. 2008)gjipreting language nearly identical
to Paragraph 30 as a stipulation thagrde personalty remaining on the premises

as abandoned property that may be appaiggd by the lessor); Chouinard v. Leah

Enterprises, In¢c422 S.E.2d 204, 205-06 (Ga. &pp. 1992) (holding that “since

the tenant was in default, the rightreamove trade fixtures had also been
extinguished.”). ND Properties’ Motidor Summary Judgment on Count Il of
Plaintiff's Complaint is granted.

C. Analysis of ND Propeies’ Counterclaims

ND Properties asserts a Counterclairaiagt Plaintiff for (i) unpaid rent
from December 1, 2011,ribugh September 30, 2013, in the amount of
$464,074.49, (ii) accrued interest to datethe amount of $28,750.09, (iii) unpaid
parking charges and fees in the amafr#16,500.22, (iv) unreimbursed above-

standard water and electricityariges in the amount of $22,839.3a6d

18



(v) unreimbursed costs of re-letting the Premises in the amount of $222,884.28.
1. Unpaid Rent
Paragraph 5.1 of the Lease requiresriifiito pay rent on the first day of
each calendar month:

Tenant hereby agrees to pdlyBase Rental andue and payable
under this Lease commencing or fRent Commencement Date and
continuing thereafter through thease Term. Base Rental shall be
due and payable in twelve (12) egumstallments on the first day of
each calendar month, commargon the Rental Commencement
Date and continuing thereafter thghout the Leas&erm, and Tenant
hereby agrees to pay such Rentémdlord’s address as provided
herein (or such other addressaay be designated by Landlord from
time to time) monthly in advance . . ..

SeeDef.’s Ex. 1 at | 5.

Plaintiff owes past due rent indlamount of $464,074.480m December 1,
2011 through September 30, 2013. Beauchamp Rep. Decl. at § 10. The Court
concludes that Paragraph 5.1 of tlease is unambiguous, and its terms are

enforceable. Seeruitt Oil and Gas, Inc. v. Ranger Ins. C498 S.E.2d 572, 573

(Ga. Ct. App. 1998). The undisputed faptesented to the Court support that

Plaintiff breached Paragraph 5.1 and tisugble for the damages incurred by

® ND Properties does not demand renttfer month of October, 2013, because ND
Properties’ new tenant agreed to sign a lease that begins on October 1, 2013. See
Beauchamp Rep. Decl. at 11 8-10. The amotintterest due is greater than the
amount sought in the Amended Answer because of the length of time that passed
during the pendency of this litigation.

19



Defendant, which can be calated according to the terms of the Lease and the
undisputed evidence of rent owed. Id.
2. Unpaid Utilities and Parking Fees
Paragraph 8 of the Lease requires Rifhito pay the actuametered costs of
all utilities within ten days ofeceiving a billing statement:

Landlord shall provide electricity and water for use in the Demised
Premises and for use in connectwith Tenant’'s dumpster, all at
Tenant’s cost as provided in Exhibitaached hereto. Tenant
covenants and agrees that Tersr@ll pay on a timely basis for all
public and private utility servicescluding but not limited to all
heating, ventilating, air conditioningas, cable television, and other
utility and communications servicegbat are rendered or become due
and payable with respect to therbised Premises at any time during
the Lease Term commencing aftee thate that Tenant commences
the Layout Work in the Demised Premis@s.

SeeDef.’s Ex. 1 at 15.
Paragraph 47 of the Lease requires Plaintiff to pay for parking charges
incurred in validating the parking tickdts its customers and provides:
In addition to the valet parking odion which Tenant may elect to
conduct as provided herein, Landland Tenant agree to jointly
institute a validation system wheby Tenant may “validate” the

parking tickets of Tenant’s reatrant customers which will allow
Tenant's customers with a valiga exit to the Building Parking

19 Exhibit E, attached tthe Lease and entitled “Buitt Standard Services,”
provides that the costs of utilities, including electricity and water, shall be paid by
Tenant to Landlord “on a amthly basis within ten (1GJays after Tenant shall
receive a statement thereof.”

20



Facilities without imposition on such customer of a visitor parking

charge, and in such case the visparking charge shall be borne by

Tenant and paid by Tenant tordiddord on a monthly basis within

thirty (30) days after receipt by Teamtaof a statement therefor . . . .
Id. at 46.

The undisputed evidence shows that Plaintiff owes unpaid parking charges
and fees in the amount of $16,500a2%21 unreimbursed watand electricity
charges in the amount of $22,839.76. Beauchamp Rep. Decl. at § 10. Plaintiff
argues that parking charges, reimbursement for utilities, and other fees for June,
2011 through November, 2011, are barreddsyjudicata because, pursuant to the
Consent Agreement, it has already paidparking charges and reimbursed ND
Properties for utilities for the months $€&ptember, Octobeand November, 2013.
The plain language of the Consent Agreenwamtradicts this claim. The Consent
Agreement provides that “if the amouwftactual charges incurred by Tenant
during Landlord’s forbearance hereundediféerent than the estimated amount of
$57,300, then Landlord and Tenant shall adjust the amount owed to reflect the
difference between the aggregate amaidratctual utilities charges and the
estimated amount of $57,300.” Consentégnent at  11. ND Properties seeks
reimbursement for the actual amounperded on utilities on the Premises that

exceeds $57,300, and the Consent Agre¢mr@vides that adjustment is proper

and Plaintiff agreed the adjustmews expected to be made. Id.

21



The Consent Agreement simply does aatPlaintiff argues, provide a limit
on the amount of reimbursements for parking fees. Plaintiff is required to pay, and
ND Properties seeks to recover, parkohgrges that were incurred after the
August, 2011, dispossess@gtion was resolved. Consent Agreement at  11-12.
Plaintiff's res judicata argumeatso is not persuasive.

Res judicata also does not apply bessathe dispute over the unpaid parking
fees was not ripe when Plaintiff entered into the Consent AgreemenBo8g®f

Christ Overcoming Churcbf God Inc. v. Brinson696 S.E.2d 667, 668-89 (Ga.

2010) (“The doctrine of res judicata prevetits re-litigation of all claims which
have already been adjudied{ or which could have been adjudicated, between
identical parties or their privies in idecdil causes of action . . ..”). A claim for
unpaid parking fees that arose after thgwst, 2011, dispossessory proceedings is
not identical to the parking fees issthat was the subject of the Consent
Agreement.
3. Re-letting Costs

Paragraph 18.2.2 of the Lease alldW3 Properties to recover all reasonable
costs related to re-letting the pnees. It specifically provides:

... Tenant shall be liable faandlord’s reasonable expenses in

redecorating and restoring the Deed Premises and all reasonable

costs incident to such re-lettingcluding broker’'s commissions and
lease assumptions, and in no e@rdll Tenant be entitled to any
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rentals received by Landlord in@ess of the amounts due by Tenant
hereunder . . ..

Def.’s Ex. 1 at 24.

The undisputed evidence shows tN&X Properties seeks to recover
$222,884.28, or approximately 10%, oéttotal costs expended to re-let the
Premises because of Plaintiff's breaxtthe Lease Agreement. SBeauchamp
Rep. Decl. at § 18.

Plaintiff argues that the damages saughND Properties for re-letting the
Premises are unreasonable, and constinitenenforceable liquidated damages
clause. Plaintiff also argues, for thesfitime in its Response to the Motion for
Summary Judgment, that the Lease sthdnal rescinded bease ND Properties
made substantial renovations to the Pea®i Plaintiff has not presented any
evidence to support these claims arglythre without merit. “Conclusory
assertions to the contrary, in the absencgupporting evidence, are insufficient to

withstand summary judgment.” Holifield v. Rerid 5 F.3d 1555, 1564 n.6 (11th

Cir. 1997) (citations omitted). Plaiffttannot avoid summary judgment “solely
on the basis of [an] . . . opinion that faitsprovide specific facts from the record

to support its conclusory allegatioh<£vers v. General Motors Cor.70 F.2d

984, 986 (11th Cir. 1985).

Paragraph 18 of the Lease allows Ribperties to recover all reasonable
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costs related to re-letting the premises, simdlar provisions have been held to be

enforceable in Georgia. Sé&d’'l Biochemical 586 S.E.2d at 445-46.
ND Properties seeks from Plaintiff only 1G8fthe total amount expended to re-let
the Premises. Plaintiff has not preserday evidence to dispute these charges or
their reasonableness. Jeeers 770 F.2d at 986.
4, Clean and Make Repairs

Plaintiff seeks in Count IV a decldi@n “as to the need for repairs and
cleaning as claimed by [NProperties], its liability undethe Lease for same and
whether it has any responsityilto repair and clean the premises after November
30, 2011.” ND Properties asserts thairgviously cleaned and repaired the
Premises, and it seeks damages, iAm®ended Answer and Motion for Summary
Judgment, in the amount of $28,501.74dosts incurred to clean and repair the
Premises after Plaintiff vacated the Rinle. In its Response to Plaintiff's
Statement of Additional Facts, NDdprerties abandoned its counterclaim for
cleanup costs, and “no longer seeks surgmuaigment on the cleaning issue.”
Resp. to Pl.’s Statement of Additional Facts at 1 35-36.

Because ND Properties no longer seeksmbursement for cleanup costs, the
Court is not required to address the mesft®laintiff's request for declaratory

relief on this issue. Segill v. Blue Bird WanderlodgeNo. 5:02-cv-328-2(CAR),
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2004 WL 5311476, at *3 (M.D. Ga. Feb. 2904). Count IV of Plaintiff's
Complaint is thus required to be dissed as moot because there is no longer an

actual controversy regarding cleanup costs. BBew/n v. Tennessee Valley

Authority, 514 F. App’x 865, 868 (11th Cir. 2013) (“When a case no longer
presents a live controversy, the court narlonger give meaningful relief to the

plaintiff, and the case is moot.”); Hartfo@hs. Ins. Co. v. Inaistate Const. Corp.

501 F. App’x. 929, 937 (11th Cir. 2013)d]lding that lack of a live controversy
between the parties moots aldeatory judgment claim).
5.  Charges for Interest

Plaintiff argues that ND Properties is not entitled to interest payments
because it has not presen&dldence of the rate used to calculate the amount of
interest charged on the unpaid amount oweder the Lease. Paragraph 11 of the
Lease provides that interest on the st amounts shall be calculated as follows:

.. . at a rate per annuaqual to the lesser of) fhe then Prime Rate in

effect from time to time plus twpercentage points; (ii) eighteen

percent (18%) per annum; or (ithe highest rate permitted by law,

from due date until paid.
SeeEx. 1 at | 11.

On December 9, 2013, ND Properties siited evidence thate applicable

prime rate for the unpaid amount owaader the lease from December 1, 2011,

through the present is 3.25%, and thattthal amount of interest accrued on the
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unpaid amounts to date was charge a rate of 5.25%. S&eauchamp Rep.
Decl. at {1 12-15. The Court finds that timdisputed evidence shows that interest
was calculated at the “then Prime Riateffect from time to time plus two
percentage points,” consistenthvParagraph 11 of the Lease.
6. Attorneys’ Fees

Paragraph 18.2.3 of the Lease allows ND Properties to be “reimburse[ed] on
demand for any expenses, including, withiimitation, reasonable attorneys’ fees
which [ND Properties] may incur in thegfecting compliance with Tenant's
obligations under this Lease . ...” DefEx. 1 at 26-27. The Court finds that
Paragraph 18.2.3 of the Lease, and.G.8. § 13-1-11, permit ND Properties to

recover reasonable attorneys’ feesuimed to enforcéhe Lease. Sedope Elec.

Enter., Inc. v. Proforce Staffing01 S.E.2d 723, 725-726a. App. Ct. 2004)

(holding that plaintiff is entitled toteorneys’ fees and costs under O.C.G.A.
8 13-1-11 because “by forcing [plaintiff] tesort to litigation in order to collect
the debt plainly owed under the catt, [defendant] hasaused [plaintiff]
unnecessary trouble and erpe, and the trial court did not err in awarding
[plaintiff] attorneys’ fees . . .").

ND Properties, however, has not submitted evidence of its reasonable

attorneys’ fees and expenses incurredoimnection with this matter. There is thus
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no current basis for the Court to evaluidie reasonableness of the attorneys’ fees
claimed by ND Properties. ND Propertiesaguired to file an application for
attorneys’ fees, which shall include dégd time records showing, by individual
time entry and time keeper, the legal sa#s performed and hourly rate of each
timekeeper and any expense incurred. dyaication shall be filed on or before
August 22, 2014.

[11. CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED that ND Properties’ Motion for Summary
Judgment [32] iISRANTED IN PART. ND Properties’ Motion for Summary
Judgment iSRANTED on Counts Il and Il of Plaintiff's Complaint, and on ND
Properties’ Counterclaim for unpaiditeunpaid utilities and parking fees,
unreimbursed re-letting costs, and unpatdnest charged to date. The Motion for
Summary Judgment BEFERRED on ND Properties’ Counterclaim for
attorneys’ fees and costs. Defendany e, on or before August 22, 2014, its
application for attorneys’ fees and costs.

IT ISFURTHER ORDERED that Count IV of Plaintiff's Complaint is

DISMISSED WITH PREJUDICE.
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IT ISFURTHER ORDERED that judgment is entered in favor of ND
Properties and against Plaintiff in the@mt of $755,048.84, consisting of: unpaid
rent from December 1, 2011 throughp&smber 30, 2013, in the amount of
$464,074.49; accrued interest to datehmamount of $28,750.09; unpaid parking
charges and fees in the amount of $16,500.22; unreimbursed above-standard water
and electricity charges in the amount$@2,839.76; and unreimbursed costs of

re-letting the Premises in the amount of $222,884.28.

SO ORDERED this 5th day of August 2014.

Witane b . M
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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