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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

PHILIP BRADFORD
on behalf of himself and others
similarly situated,

Plaintiff,

V. CIVIL ACTION FILE
NO. 1:12-CV-1159-TWT

CVS PHARMACY, INC.,
Defendant.

OPINION AND ORDER

This is an action under the Fair Laborr&tards Act. Itis before the Court on
the Defendant CVS Pharmacy, Inc.’s Mwtifor Summary Judgment [Doc. 329]. For
the reasons set forth below, the DefeMd&€VS Pharmacy, Inc.’s Motion for
Summary Judgment [Doc. 329] is GRANTED.

|. Background

The Plaintiff, Philip Bradford, is #ormer employee of the Defendant, CVS

Pharmacy, Iné.From approximately 2002 until 2012,&iford worked as a Regional

Loss Prevention Manager (“RLPM”) for CVBradford was an RLPM for a large

! Def.’s Statement of Facts in Supp. of Mot. for Summ. J. | 1.

°ld
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geographic territory of Georgia fora@Hast three years of his employmérits an
RLPM, Bradford was responsiblerfimvestigating causes of shrihik retail stores.

As part of his investigations, Bradfovebuld interview suspects and witnesses and
discuss the result of his investigations with his supervis@€S maintains that
Bradford had autonomy over his investigas, noting that Bradford chose whether to
trust a source and what course of@eto take throughout an investigatioddowever,
Bradford argues that he exercised very littigcretion during his investigations and
had to follow a specifiprotocol supplied by CV&Bradford also performed loss
prevention auditd During the audits, Bradford walianswer questions on a checklist

to help determine whether a particular store was in compliance with CVS’s loss

3 Id. 1 14.

4 Shrink is defined as the unaccountedloss of money, merchandise,

and/or medication from a retail store. $#=f.’'s Mot. for Summ. J., at 6 n.3.
> Def.’s Statement of Facts in Supp. of Mot. for Summ. J.{ 12.

6 Id. 1 20.

! Id. 11 22-31.

8 Pl.’s Statement of Facts in Opp’nBef.’s Mot. for Summ. J. Y 26-28,
43.

Def.’s Statement of Facts in Supp. of Mot. for Summ. J. § 38.
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prevention techniqué$.If shrink was high in a particular district, Bradford would
sometimes meet with the District Managad/or Region Manager to go over the audit
results and discuss the stores that vmeten compliance with CVS’s shrink godls.
He would also discuss loss preventiorhtgques with Region, District, and Store
managers? Finally, Bradford contends he spent a large portion of his time driving
from store to storé

In January 2012, Bradford was terminated due to poor and inconsistent
performancé? Four months later, Bradford fidesuit against CVS, alleging that CVS
failed to pay him overtime compensatiorr@guired by the Faltabor Standards Act
(“FLSA").* CVS declined to pay overtime mpensation to Bradford and other
RLPMs because CVS classified RLPMs exempt from the FLSA’s overtime

requirements® Bradford alleges that he was misclassified. Bradford also seeks to

10 1d. 1 39; Pl.’s Statement of Facts@pp’'n to Def.’s Mot. for Summ. J.,
11 13-14.

11 Def.’s Statement of Facts in Supp. of Mot. for Summ. J. 7 51.

12 Id. 1 49.

13 Pl’s Resp. Br., at 3.

14 Def.’s Statement of Facts in Supp. of Mot. for Summ. J. 1Y 76-77.
1> Compl. 1 29-33.

16 Id.
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recover for breach of contract and edoigerelief, both of which center around CVS'’s
severance policy. Bradford contends @@&iS maintained a severance policy that was
part of his employment contractHe alleges that CV®reached his employment
contract by offering him a separation agreatthat conditioned a severance payment
on the waiver of any FLSA claim& CVS argues that Bradford has failed present
evidence of CVS’s severanptan. CVS further contendbat, “[tjo the extent CVS
had a severance plan during the relevaetiod, employees terminated for poor
performance were not eligible for entitled to severance plan benefit$Rather, for
employees terminated for poor performar€¥€S states that it decided on a case-by-
case basis whether to offer them severance beffelfitis. undisputed that Bradford

was offered severance beneiitsis separation agreement, but elected not to sign the

agreement:
17 Id. § 106.
18 Id. § 108.

19 Def.’s Statement of Facts in Supp. of Mot. for Summ. J. 1 79.
20 Id. 1 80.
21 Id. 1 85.
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For his equitable relief claims, Bradfotdntends that CVS violated 29 U.S.C.
§ 215(a)(3), the FLSA’son-retaliation provisio?: Specifically, he alleges that CVS
retaliated against him because he sotmhecover unpaid overtime compensafion.
He seeks reformation or modification and specific performance of his employment
agreement and/or his separation agreerkemthermore, under Georgia law, Bradford
asks the Court to remove any provisionhigfseparation agreement that violate state
law and to issue an equitable decre®ormaing, modifying, and enforcing his
employment agreemefft The Defendant moves for summary judgment on all of
Bradford’s claims.

Il. Legal Standard

Summary judgment is appropriate only when the pleadings, depositions, and
affidavits submitted by the parties show nmgiee issue of material fact exists and
that the movant is entitled to judgment as a matter ofidie court should view the

evidence and any inferences that may l@avdrin the light most favorable to the

22 Compl. T 115.
24, 117,

24 Id. 11 129-31.

% FED.R.CIv.P. 56(a).
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nonmovant® The party seeking summary judgmenist first identify grounds to show
the absence of a genuirssue of material faét. The burden then shifts to the non-
movant, who must go beyond the pleadings and present affirmative evidence to show
that a genuine issue wfaterial fact exist&€ “A mere ‘scintilla’ of evidence supporting
the opposing party’s position will not suffice; there must be a sufficient showing that
the jury could reasonably find for that parfy.”
[11. Discussion

A. Compliance With Local Rules

CVS asserts that Bradford’'s respons€Ws’s statement of material facts fails
to comply with the requirements of the Local Rufe$he Court agrees. A large
number of Bradford’s responses do not ctympth Local Rule 56.1B(2)(a)(1), which

requires the nonmovant to state a valid objectidmany of Bradford’s objections are

26 Adickes v. S.H. Kress & Cp398 U.S. 144, 158-59 (1970).

27 Celotex Corp. v. Catretd77 U.S. 317, 323-24 (1986).

8 Anderson v. Liberty Lobby, Inc477 U.S. 242, 257 (1986).

29 Walker v. Darby 911 F.2d 1573, 1577 (11th Cir. 1990).

% SeeDef.’s Reply Br., at 2-5.

31 SeeN.D. Ga. Local R. 56.1(B)(2)(a)(1)This Court will deem each of
the movant’s facts admitted unless thepoeslent: (i) directlyefutes the movant’s
fact with concise responses supported legsje citations to evidence (including page
or paragraph number); (ii) states a valijection to the admissibility of the movant’'s
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either not supported by his specific citatiet@she evidence or do not directly refute
the stated fact As a result, those facts are deemed admitted.

B. FL SA Overtime Payment

The Plaintiff contends that he was dahovertime payment in violation of the
FLSA. The FLSA requires employers toygamployees time-and-a-half for any hours
worked in excess of forty hours per wéékowever, the FLSA overtime requirement
does not apply to employees who demployed in a bona fide executive,
administrative or professional capacity . 3> CVS contends that the Plaintiff, as an
RPLM, falls under the administrative employee exemption. The administrative
employee exemption exempts:

any employee (1) Compensated on a salary or fee basis at a rate of not

less than $455 per week . . . ; (2) Whose primary duty is the performance

of office or non-manual work directly related to the management or
general business operations of thgkayer or the employer’s customers;

fact;....").

32 SeePl.’s Resp. to Def.’s StatemasftFacts 1 20, 23, 25-26, 28-30, 36-
39, 41-43, 49-51, 59, 94 (failing to directlgfute CVS’s fagt 17, 22, 44, 92-93
(failing to cite evidence that supports Bi@ad’s response), 3, 27, 72-73, 75-76, 86-87
(making invalid objections by claiming relevance).

¥ N.D. Ga. Local R. 56.1(B)(2)(a)(1).
3 29 U.S.C. § 207(a)(1).
% 29 U.S.C. § 213(a)(1).
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and (3) whose primary duty includes the exercise of discretion and
independent judgment with respect to matters of significZnce.

“For Defendants to prevail, they mystove the applicability of the exemption by
‘clear and affirmative evidence®“Additionally, the Court must narrowly construe
the exemption against the employ&tiere, it is undisputed that the Plaintiff was paid
on a salary basis iexcess of $455 per we&kThe second and third requirements are
in dispute.

The second requirement of the admigsiBve employee exemption provides that
the employee’s primary duty must be non-manual “work directly related to the
management or general business operations of the employer or the employer’'s
customers*® An employee’s primary duty is “the principal, main, major or most

important duty that the employee perforrfi'sFactors to consider when determining

3 29 C.F.R. § 541.200.

37 Ferrell v. Gwinnett Cnty. Bd. of Edyel81 F. Supp. 2d 1338, 1343 (N.D.
Ga. 2007) (quoting Birdwell v. City of Gadsd@70 F.2d 802, 905 (11th Cir. 1992)).

38

Id. (quoting _Atlanta Prof’l Firefighters Union, Local 14 v. City of
Atlanta 920 F.2d 800, 804 (11th Cir. 1991)).

% SeePl.’s Resp. Br., at 19; Pl.'s Re¢p.Def.’s Statement of Facts 1 9-
11.

% 29 C.F.R. § 541.200.
“. 29 C.F.R. § 541.700(a).
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an employee’s primary duty include: (1) tiedative importance of the exempt duties;
(2) the amount of time spent performingeaxpt work; (3) whdter the employee is
subject to direct supervision; and (4¢ ttelationship betweethe employee’s salary
and the wages paid to other nonexempt empldifedsd, as noted above, “an
employee must perform work directly relatedssisting with the running or servicing
of the business, as distinguished, éxample, from workig on a manufacturing
production line or selling a product in a retail or service establishrftent.”

CVS opines that Bradford’s primary dutyas to identify and analyze internal
and external causes of shrink in CVS'sreoperations across the CVS stores within
his span of control, and to create angliement plans to effectively reduce these
threats in order to protect CVS’s asséfsCVS points to Bradford’s own testimony
as evidence of his primary duty. Bradfordtiked that some of his tasks as an RLPM
included conducting theft investigationste@@enining the underlying causes of shrink,
and devising strategies with Region and District Managers to reduce Shoivis

argues that this is non-manual work and thatdirectly related tas general business

42 Id.

3 29 C.F.R. § 541.201(a).

44 Def.’s Mot. for Summ. J., at 6.

45 Bradford Dep. at 118-21, 133, 135-36, 361-62.
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operations, specifically the functional aredaxs prevention. The Plaintiff counters
that his primary duties at CVS were to @rto retail locations, porm baseline audits,
and investigate thefts. The Plaintiff estites — without evidential support — that
between 35% and 60% of an RLPMi®rk week is spent drivintj.For the baseline
audits and investigations, he argues thankeeely filled out standardized forms and
followed company protocol. In addition, hetes that he installed surveillance cameras
and used a ladder to move around the retiest Thus, the Plaintiff argues that his
primary duties were manual in nature.

The Court finds that the Defendant’sidéion more accurately represents the
Plaintiff’'s primary duty. It is evident firo the Plaintiff's testimony that he did more
than drive to retail locations and perfoilmaseline audits and investigations. The
Plaintiff testified that he attempted to determine the root causes of losses; helped
develop solutions to shrink; met withstlict managers to go over audit results;
represented CVS as an RLPM in variogmlanatters; and utilized a corporate training
program to train field and store management on loss prevention. Indeed, when asked

whether he served as a subject matter expert on loss prevention during a loss

4% SeePl.’s Resp. Br., at 3. The onlyidence that the Plaintiff cites is
Bradford’s own testimony that he was assigned to a few retail locations that were
more than four hours from his home. This testimony, however, does not support the
amount of driving time that the Plaintiff claims in his response brief.
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prevention training, Bradford responded “[w]ithin reason, yé$His work is clearly
non-manual. Moreover, all dhe manual tasks that the Plaintiff points out are, in
actuality, in furtherance of inon-manual loss prevention ta8kas a result, putting
emphasis on the character of the Plaintibsition as a whole — as the FLSA requires
—the Court finds that the Plaintiff's primyadluty was to investigate and prevent shrink
in his district, and that his primary duty involved non-manual fork.

Next, the Court must determine whettter Plaintiff’'s primary duty is “directly
related to the management omgeal business operations” of C¥SThe relevant
Department of Labor regulation provides a non-exclusive list of examples of such
exempt work. The list includes the furaial areas of quality control, auditing,
budgeting, and safety an@dith — to name a fewW.“Although asset protection and

recovery is not included, the list is non-exclesiand [the Court] thk[s] that this type

47 Bradford Dep. at 201-02.

% Ferrell v. Gwinnett Cnty. Bd. of Edyet81 F. Supp. 2d 1338, 1345 (N.D.
Ga. 2007) (“[T]he mere fact that Plaintifferformed some manual work . . . does not
preclude the application oféradministrative exemption.”).

% See29 C.F.R. § 541.700(a) (“Deternaition of an employee’s primary
duty must be based on all ttaets in a particular casejth the major emphasis on the
character of the empleg’s job as a whole.”).

0 29 C.F.R. § 541.200.
8 29 C.F.R. § 541.201(h).
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of work is in a ‘functional area’ similar to those listedIt is also clear that Bradford

did not participate in the sale of retail gopls assisted in “servicing” CVS'’s retail
business by investigating and preventing shrink. The Plaintiff does not present any
arguments to the contrary. Thus, the Cdinds that the Plaintiff's primary duty was
directly related to CVS’s geeral business operations, aad,a result, the Defendant

has satisfied the second requiremerthefadministrative employee exemption.

The third prong of the administrative employee exemption provides that an
employee’s primary duty must “involve éhexercise of discretion or independent
judgment with respect to matters of significanteGenerally, “the exercise of
discretion and independent judgmentalves the comparison and evaluation of
possible courses of conduct, and actorgmaking a decision after the various
possibilities have been considerétl.Whether an employee exercises the necessary
discretion to qualify as an exempt employegfiact intensive inquiry. For that reason,
the FLSA provides a non-exclusive list of factors for the Court to consider:

whether the employee has authorityféomulate, affect, interpret, or

implement management policies operating practices; whether the
employee carries out major assignments in conducting the operations of

2 Mullins v. Target Corg.No. 09C7573, 2011 WL 1399262, at *5 (N.D.
lll. Apr. 13, 2011).

3 29 C.F.R. § 541.202(h).
4 29 C.F.R. § 541.202(a).
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the business; whether the employedgrens work that affects business
operations to a substantial degre@rewthe employee’s assignments are
related to operation of@articular segment of the business; whether the
employee has authority to commit the employer in matters that have
significant financial impact; wheth#dre employee has authority to waive

or deviate from established polisieand procedures without prior
approval; whether the employee hathauty to negotiate and bind the
company on significant matters; whether the employee provides
consultation or expert advice to management; whether the employee is
involved in planning long- or shotérm business objectives; whether the
employee investigates and resolwaatters of significance on behalf of
management; and whether the eoygle represents the company in
handling complaints, arbitrating disputes or resolving grievatices.

In addition, while the exercise of discatiimplies that an employee has the ability to
make decisions free from immediate swypon, employees may still exercise
discretion even if their decisions are reviewed by their supervistiee decisions
made as a result of the exercise of gison and independent judgment may consist
of recommendations for action rather than the actual taking of action.”

CVS contends that Bradford exerdssufficient discretion to qualify as an
exempt administrative employee. SpecificallVS asserts that Bradford exercised

authority over his investigations, notingr Example, that Brddrd decided whether

5 29 C.F.R. § 541.202(h).
%6 29 C.F.R. § 541.202(c).
5 |d.
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to trust a tip source and how to best verify the%igVsS further asserts that while
Bradford was provided with interview guidees and sample questions, he decided
what tactics to use during interviewsioterrogations, such as misrepresenting the
facts® For the baseline audits, CVS nothat, according to Bradford, each RLPM
performed the baseline audits differerdatyd would reach different conclusions with
respect to questions on the baseline audit f8rBeyond the investigations and
baseline audits, CVS points out that Bradfdiscussed loss prevention techniques
with District and Region Managemsnd would recommend certain techniques,
depending on the needs of the district or re§i@radford also taught loss prevention
techniques and conceded that he servatiea%expert on CVS ks prevention” at a
loss prevention traininf.

In response, the Plaintiff contendsatthe performed kiprimary duties in
accordance with the strict directives of the baseline audit &exview protocol. The

Plaintiff notes that he was not allowdo interview anyone without obtaining

58 Def.’s Mot. for Summ. J., at 17.

59 Id.
60 Id. at 19.
61 Id. at 16.

62 |d. at 15; Bradford Dep. at 201-02.
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permission from the Area Loss Prevention Dioe¢tALPD”) or the District Manager,
that he had to follow a script during higarviews, and that he was supervised by a
Pharmacy or District Manager during theeirviews. He insists that the interviews
were not interrogations, but were simply gtign and answer sessions. He also states
that the baseline audits only consistedlbh§y out a checklist, which did “not contain
any space for analysis ocomment by the RLPM?® Thus, according to the Plaintiff,
he did not yield any discretion over his primary duties.

Despite the Plaintiff’s efforts to paihis job as non-discretionary, the Plaintiff’s
deposition demonstrates that he exertiscretion and ingendent judgment with
regard to his primary duty. For his investigas, the Plaintiff testified that he would
make “a credibility determinieon” as to whether to triis tip source when proceeding
with an investigatiod? If the tip needed to be vatited, he would speak with the
District Manager and the ALPD to detana whether to speak with other retail
workers at the store or to putarhidden camera to validate the%ipie stated that, at

times, he would start an investigation without speaking with a supervisor and would

% Pl’s Resp. Br., at 5.
®  Bradford Dep. at 146-47.
65 Id.
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create a plan for how to proceed with the investigdfidde also conceded that
throughout the investigation® one was telling him what to do every step of the
way &’ As for interviews, although there was &stof questions, the Plaintiff admitted
that he asked more questions tharotes listed in his prepared stateméhkse only
included the relevant questioasd answers in his statemefiti addition, he stated
that he conducted behavioral analysis in&mg, which is “a type of interview where
you ask a specific set of questions, and dasethe reaction and the follow-up . . . you
form some type of opinion whether [theégrviewee is] guilty, innocent or involved in
something.™ He testified that he would problg tell his supervisors whether he
thought the suspect or interviewee was being truthful.

Beyond his investigations, the Plafhtilso exercised independent judgment
with regard to his baselirmudits. While the audits mdnave consisted of a checklist,

the Plaintiff testified that each RLPM penfoed the audits differently and, at times,

06 Id. at 149, 169.

o7 Id. at 151.
08 Id. at 160.
%9 Id.

70 Id. at 280.
& Id. at 121.
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interpreted the audifuestions differently? And as the Defendant points out, the more
important aspect of the baseline auditsas/ the Plaintiff used them to help reduce
shrink in his area. If a store repeatedly fails baseline auditBradford was expected
to meet with managemeand review the audif$.He would then communicate with
the District Manager or Region Manager which programs are available to help reduce
shrink/* He stated that he believed his ability to persuade the Region and District
Managers to buy into the loss preventprograms was better than most RLPREhe
Plaintiff also testified that he help conduct a loss-prevention training by serving as a
subject matter expert on loss prevention at the traifiing.

While the Plaintiff emphasizes the facathe had to follow a specific procedure
for both his investigationga baseline audits, the evidEnthe Plaintiff cites does not
raise a question of fact as to whether hereiged discretion. For example, the Plaintiff

cites the testimony of Hollie O’'Brien. Bee¢en 2006 and 2013, O’Brien served as a

2 |d. at 98, 100, 220.

” Id. at 94.
I Id. at 132.
S Id. at 133.

70 Id. at 135-36, 201
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Loss Prevention Specialist for CVSIn that position, O’'Brien trained RLPMs on
CVS'’s loss prevention softwafé.The Plaintiff quotes O’Brien’s testimony that
“[tlhere’s no discretion witla case. There’s fields that we need, so that way we can
learn from past behaviors in a stoféPFowever, the Plaintiff fails to specify that
O’Brien was merely referring to the facaticertain information had to be collected
from RLPMs about their investigations, simat CVS could collect data on loss
preventiorf’ Furthermore, O’Brien admitted inhestimony that she did not have any
knowledge about what an RLPM dodaring his or her investigatiofis.Thus,
O’Brien’s testimony does not raise a questioaat. The Plaintiff also points to the
declaration and testimony of Kennéttarfield, a former ALPD at CV&. It is
undisputed that in his 2013 declaration,rifédd stated that RLPMs had no discretion
and only followed rote procedur&sdowever, in his 2015 g®sition, Warfield stated

that he could only definitively testifypaut how he managedus team of RLPMs,

" O'Brien Dep. at 9.

8 Id. at 10.
[ Id. at 49.
80 Id.
81 Id.

82 Warfield Decl. | 1.
83 ﬁ ﬂ 5

T:\ORDERS\12\Bradford\msijtwt2.wpd -18-



which Bradford was not part 8fWarfield also recanted the portion of his declaration
that stated CVS had stripped all RLBMf their discreon and independent
judgment®Instead, he testified that he raised concerns about loss prevention initiatives
turning into task$® Warfield’s testimony, therefore, does not create an issue of fact
regarding Bradford’s exercise of discretfrfinally, the Plaintiff asserts that he
lacked the authority to make final deoiss and merely followed directions from his
supervisors. And while it is undisputédat he had to obtain approval from his
supervisors at various steps throughoutitvestigations, the Plaintiff’'s testimony
demonstrates that he also made decigivatswere free froimmediate supervisioff.

As aresult, the Court finds that thaitiff's primary duty involved the exercise

of discretion and independent judgm&The Court also finds that the Plaintiff

8 Warfield Dep. at 61, 109-10.
% 1d. at 98.
86 Id.

87

It should be noted that the portion of Warfield’s deposition the Plaintiff
cites is not part of the record. Nor ddbke Plaintiff provide the cited portion as an
exhibit to his response brief. Under Locall®&t6.1(C), the Plaintiff must attach the
portion of the deposition as an exhibit to his brief. Sd@. Ga. Local R. 56.1(C).

8  SeeBradford Dep. at 149, 151, 169.

89 SeeMullins v. Target Corp.No. 09C7573, 2011 WL 1399262, at *8
(N.D. Ill. Apr. 13, 2011) (finding that the plaintiff was exempt as an administrative
employee because the employee exercised@ion when investigating fraud and
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exercised discretion regarding matters sagnificance. “The term ‘matters of
significance’ refers to the level oimportance or consequence of the work
performed.?® The parties do not dispute that]és prevention is critical to and
services CVS's retail and phaacy sales business operatioff'sTherefore, as an
employee that helped “detemei[] the root cause of lossand develop[] solutions to
prevent their reoccurrence,” the Plaintiff ecised discretion withegard to matters of
significance?? In sum, the Court finds that tiaintiff is exempt from the FLSA's

overtime provisions under the administrative exemption.

theft at her employer’s retail s&®); Juback v. Radioshack Cofgo. 8:08-cv-758-T-
24TBM, 2009 WL 1259990, at *4 (M.D. Flélay 6, 2009) (haling that a loss
prevention manager, whose duties includeéstigating losses, reporting findings to
store and regional managers, and trainingrethéth regard to loss prevention, was
exempt under the administrative employee exemption).

% 29 C.F.R. § 541.202(a).

91

Lehman Decl. 1 4; Pl.’s Resp. to Def.’s Statement of Facts 7.
% Bradford Dep. at 361.
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B. Breach of Contract

The Plaintiff alleges that CVS maintain@deverance policy that was applicable
to all employees and thus formed part of his employment contract. Based on the
alleged severance policy, the Plaintitintends that the Defendant breached his
employment contract by offering him seveca pay in his separation agreement that
was contingent on him waiving any FLS#&aims. In Georgia, “an additional
compensation plan offeréy an employer and impliedhccepted by an employee, by
remaining in employment, constitutes a caot between them, whether the plan is
public or private, and whether or ibe employee contributes to the pldfitfowever,
the employee must be awareloé compensation plan prior to his or her termination.
Here, the Plaintiff does not allege thatwas aware of a severance plan prior to his

termination; he alleges that he was toddwvas eligible foseverance pay under CVS’s

% Popovich v. Bekaert Corp222 Ga. App. 395, 396 (1996) (quoting
Fletcher v. Amax, In¢.160 Ga. App. 692, 695 (1981)).

% SeeEllison v. DeKalb Cnty.236 Ga. App. 185, 186 (1999) (noting that
Georgia courts “have held that provisions in an employee manual relating to
additional compensation plangf, which an employee is aware, may amount to a
binding contract between the partiesShannon v. Huntley’s Jiffy Stores, In¢.74
Ga. App. 125, 126 (1985) (“The policieghe employee handbook of which Shannon
was aware form a part of heontract of employment.”).
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severance plan at thiee of his terminatio> Thus, the Plaintiff did not impliedly
accept the severance benefifsmaintaining his employment.

Even if the Plaintiff was aare of a severance planetRlaintiff has failed to put
forth the terms of the plan. Generallywhere courts have found an additional
compensation plan created a contractabligation, the plan is located in an
employee’s handbook or manual and edmt the terms of the pldhHere, the
Plaintiff has not put forth an employ@andbook or manual with severance plan.
Instead, as evidence of aveeance plan, the Plaintifbuts forth an “Employee
Separation Guide to Benefits and P&yGuide”), which CVS gave him upon his
termination®’ In the Guide, CVS explains whan employee would receive severance
payments, but it does not mention a specific severance goli@iso does not set out

the qualifications for receiving severancg padescribe how serance pay would be

9 Bradford Decl. { 9.

96

SeePopovich 222 Ga. App. at 396 (holding that a question of fact
existed as to whether the plaintiff wargtitled to severangey under the employer’s
policies and procedures manualumder the employee handbook); Fulton-DeKalb
Hosp. Auth. v. Metzger?203 Ga. App. 595, 597 (1992) (“[T]he parties are bound by
the disability policy in the handbook which exid at the time [the plaintiff] accepted
employment with [the defendant].”).

97

Compl., Ex. B.

%8 Seeid. (“Severance payments will Imade on a Weekly, Biweekly, or

Monthly basis (same as your current pagley and the direct deposit or receipt of
severance checks will be targetedtfoe Friday following the pay period.”).
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calculated. Furthermore, CVS maintaitmat it gives every employee the Guide,
regardless of whether they wariered severance. As a réisthe Court finds that the
Guide does not create any contractual @ians between CVS and the Plaintiff.

Next, the Plaintiff attempts to demdrege a severance policy by putting forth
evidence of the severance benefits offete three other RRMs. However, this
evidence is unhelpful. First, the termglod severance benefdgfer for each RLPM.
For example, one severaraféer pays out incentive compensation not yet accrued, but
the other two offers do nét.Second, one of ththree RLPMs testiéd that he was
provided severance only because he requédstedt because of a severance pfan.
In sum, the Court finds that the Plafhtias failed to demonstrate that CVS breached
his employment contract. The Defendant’s Motion for Summary Judgment as to the
Plaintiff’'s breach of contract claim should be granted.

C. Equitable Relief

The Defendant contends tHagcause the Plaintiff fadieto address both of his
equitable relief claims in his resp@nso the Defendant’'s Motion for Summary
Judgment, the claims should be deemlandoned. The Cowagrees. The Eleventh

Circuit has repeatedly held that if a pitif fails to address a claim during summary

% SeePl.’s Resp. Br., Exs. 13-15.
10 Huber Dep. at 363-65.
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judgment, then the claim is deemed abanddMéthe Defendant’s Motion provided
arguments as to each of the Plaintiff's fed@and state law claims, discussing them in
separate sections. In thegument section of his opposition brief, the Plaintiff only
responded to the Defendant’s argumengsuréing the FLSA overtime claim and the
breach of contract claim. Neither eqbii relief claim is discussed in any way.
Consequently, the Court finds that those claims are abandoned by the Plaintiff.
V. Conclusion

For these reasons, the Court GRANIR8 Defendant CVS Pharmacy, Inc.’s

Motion for Summaryudgment [Doc. 329].

SO ORDERED, this 27 day of October, 2016.

/s/IThomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge

101 SeeWilkerson v. Grinnell Corp270 F.3d 1314, 1322 (11th Cir. 2001)
(holding that a claim included in the complaint but not raised at summary judgment
is deemed abandoned); Resolufiomst Corp. v. Dunmar Corp43 F.3d 587, 599
(11th Cir. 1995) (“[T]he onus is upon the parties to formulate arguments; grounds
alleged in the complaint but notliexl upon in summary judgment are deemed
abandoned.”).
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