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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
CAROLYN MURDOCK, etal.,,
Plaintiffs,
V. : CIVIL ACTION NO.
1:12-CV-01743-RWS
COBB COUNTY, GEORGIA, et
al.,
Defendants.
ORDER
This case comes before the Court on Defendants’ Motion to Dismiss
Plaintiffs’ Amended Complaint in Part (“Motion to Dismiss”) [18]. After
reviewing the record, the Court enters the following Order.
Background
This case arises out of a traffic stop and the subsequent shooting death of
Matthew Murdock (“Murdock”). The following facts are taken from Plaintiffs’
Amended Complaint [12] and, for purgssof Defendants’ Motion to Dismiss,
are accepted as true.

On May 19, 2011, at approximately 11:25 p.m., Murdock was driving

home after working with a friend at an automotive repair shop. (Am. Compl.,
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Dkt. [12] 1 31.) Lacking probable cause or reasonable suspicion that Murdock
was engaged in criminal activity, RBadant Officer Kyle Solon (“Officer

Solon”), an officer with the Cobb County Police Department, stopped
Murdock’s vehicle and detained him. (Kfl 20, 32.) Officer Solon called for
police backup and then approached dak and asked him for identification.

(Id. 11 32, 33.) Murdock complied with this request and also informed Officer
Solon that he had been working with a friend in an automotive shop across the
street. (IdY 33.) Inresponse to a question from Officer Solon, Murdock stated
that he did not have any weapons in his vehicle. f(B#4.)

As Officer Solon questioned MurdibcDefendant Sergeant G. L. Beasley
(“Sergeant Beasley”), a Cobb County Sfiardeputy, arrived on the scene to
assist Officer Solon._(Id] 34.) Officer Solon asked Sergeant Beasley to detain
Murdock while Officer Solon went to confer with Murdock’s friend in the
automotive shop._(Id] 35.) Sergeant Beasley approached Murdock’s vehicle
and asked him whether he had any pa#es on his person or in his vehicle;
Murdock again responded that he did not. {§l37-38.) Shortly thereatfter,
Defendant Officer Sean Henry (“Officeétenry”), an officer with the Cobb

County Police Department, arrived on the scene.f(Bf.) Sergeant Beasley
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then asked Murdock to step out of his vehicle, and Murdock did sof (8P,
40.) At this point one or more Defendants searched Murdock’s vehiclef] (ld.
41))

According to Sergeant Beasley and ©dfi Solon, an altercation occurred
between Murdock and Sergeant Beasley. [l42.) During the altercation,
Officer Henry drew his service weapand fired two bullets at Murdock with
the express intent of striking him and causing grievous bodily harm{ 48l)
Both bullets struck Murdock in his back and lower abdomen or side, seriously
wounding him. (Idf 45.) After being struck by the bullets, Murdock yelled
out in pain and asked Officer Henry, “Why are you shooting me?"| (did..)
Murdock suffered for a period of time and ultimately died as a result of the
gunshot wounds._(1d}f 47-48.) An autopsy report revealed that Murdock’s
back was turned to Officer Henry at the time he was shotf 8d.)

Murdock was five feet and eight inches tall and 170 pounds at the time of
his death and unarmed. (KI51.) At least three Defendants, each of whom
was armed with some form of weap@vere in Murdock’s immediate presence

at the time of the incident._(1§.49-50.) At no time did Murdock threaten,
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endanger, or provoke them or give theause to believe he was dangerous.
(Id. 11 53-56.)

Following Murdock’s death, Plaintiffimitiated this action, raising federal
and state law claims against the following entity Defendants: (1) Cobb County,
Georgia, (2) the Cobb County Polibepartment, and (3) the Cobb County
Sheriff’'s Office; and the following individual Defendants: (1) Chief John R.
Houser (“Chief Houser”), individually and in his official capacity as Chief of
Police for Cobb County, Georgia; (heriff Neil Warren (“Sheriff Warren”),
individually and in his official capacity as Sheriff of Cobb County, Georgia; (3)
Officer Henry, individually and in hisfficial capacity as an officer with the
Cobb County Police Department; (4) Officer Solon, individually and in his
official capacity as an officer wittihe Cobb County Police Department; and (5)
Sergeant Beasley, individually and in hfi@al capacity as a Sergeant with the
Cobb County Sheriff's Office. (Am. Compl., Dkt. [1].)

Against the foregoing Defendants, Plaintiffs assert the following claims
for relief. Pursuantto 42 U.S.C. § 1983, Plaintiffs raise claims for violation of
due process under the Fourteenth Amendment and for unreasonable search an

seizure under the Fourth Amendment. (Am. Compl., Dkt. [12] 11 106-23.)
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Plaintiffs also raise claims under the provisions of the Georgia Constitution
pertaining to due process; equal protection; citizenship rights; search and
seizure; and rights to benefit of coehsaccusation, list of witnesses, and
compulsory process._ (161 124-40.) Finally, Plaintiffs raise claims under
Georgia tort law for assault, batterytantional infliction of emotional distress,
false arrest, false imprisonment, higgnce, and gross negligence. (14.141-
276.)

Defendants now move to dismisgtAmended Complaint, in part,

pursuant to Federal Rule of Civil Praleege (“Rule”) 12(b)(6) . (See generally
Dkt. [18].) Specifically, Defendants move to dismiss all claims raised in the
Amended Complaint excefthose against Defendant Henry for the use of force
against [Murdock].” (Idat 2.) The Court sets out the legal standard governing
Defendants’ Motion to Dismiss before considering the motion on the merits.
Discussion

l. L egal Standard

Federal Rule of Civil Procedure 8(a)f{2quires that a pleading contain a
“short and plain statement of the claim showing that the pleader is entitled to

relief.” While this pleading standadbes not require “detailed factual
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allegations,” “labels and conclusions” ‘@ formulaic recitation of the elements

of a cause of action will not do.”_Ashcroft v. Ighab6 U.S. 662, 678 (2009)

(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)). In order to

withstand a motion to dismiss, “a complaint must contain sufficient factual
matter, accepted as true, to ‘state a claimelief that is plausible on its face.”
Id. (quoting_Twombly 550 U.S. at 570). A complaint is plausible on its face
when the plaintiff pleads factual conterecessary for the court to draw the
reasonable inference that the defendshable for the conduct alleged. Id.
At the motion to dismiss stag@ll-well pleaded facts are accepted as
true, and the reasonable inferencesdfiem are construed in the light most

favorable to the plaintiff.”_Bryant v. Avado Brands, Int87 F.3d 1271, 1273

n.1 (11th Cir. 1999). However, the sadues not apply to legal conclusions set

forth in the complaint._Sinaltrainal v. Coca-Cola G¥8 F.3d 1252, 1260

(11th Cir. 2009) (citing Igbab56 U.S. at 678). “Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do not
suffice.” lgbal 556 U.S. at 678. Furthermore, the court does not “accept as
true a legal conclusion couchedaafactual allegation.”_Twombjyp50 U.S. at

555.
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[I. Analysis

A. Claims against the Cobb County Police Department and Cobb
County Sheriff's Office

Defendants move to dismiss all claims against the Cobb County Police
Department and Sheriff’'s Office on grounds that these entities are not capable
of being sued. The Court agrees. Hbeventh Circuit Court of Appeals has
recognized that “[s]heriff's departments and police departments are not usually

considered legal entities subject to suit. ...” Dean v. Ba@#hdrF.2d 1210,

1214 (11th Cir. 1992) (citations omitted). Thus, for example, the Eleventh
Circuit has held that the DeKallbGnty Police Department was not a legal

entity subject to suit under section 1983. Lovelace v. Dekalb Central Prgbation

144 F. App’x 793, 795 (11th Cir. 2005). See ddwlby v. City of Atlanta

578 F. Supp. 1368, 1370 (N.D. Ga. 1984) (“The [City of Atlanta Police]
Department is an integral part of {@éy of Atlanta government and is merely
the vehicle through which the City government fulfills its policing functions.
For this reason the Department is antentity subject to suit . . . .").
Defendants Cobb County Police Depaent and Cobb County Sheriff's

Department ar®I SM 1 SSED.
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B. Section 1983 claims against Sheriff Warren and Sergeant Beasley
in their official capacities

Defendants move to dismiss Plaintiffs’ section 1983 claims against
Sheriff Warren in his official capacity on grounds of Eleventh Amendment
sovereign immunity. Under 42 U.S.C. § 1983,

Every person who, under color of any statute, ordinance,

regulation, custom, or usage, of any State or Territory or the

District of Columbia, subject®r causes to be subjected, any

citizen of the United States or other person within the jurisdiction

thereof to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper

proceeding for redress . . ..

In order to state a claim for relief under 42 U.S.C. 8§ 1983, a plaintiff must
allege: “(1) that the act or omission deprived plaintiff of a right, privilege or
immunity secured by the Constitution or laws of the United States, and (2) that

the act or omission was done by a permacing under color of law.”_Marshall

Cnty. Bd. of Educ. v. Marshall Cnty. Gas Di€&92 F.2d 1171, 1174 (11th Cir.

1993) (emphasis added) (intergaotes and citation omitted).
The United States Supreme Court hakl that “neither a State nor its
officials acting in their official capacities are ‘persons’ under 8§ 1983.” Will v.

Michigan Dep'’t of State Polic&l91 U.S. 58, 71 (1989). On the contrary, states
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and their officials, acting in official capacities, are immune from suit under
section 1983 pursuant to the Eleventheéxdment, which, absent congressional
abrogation, “protects a State from being sued in federal court without the

State’s consent.”_Manders v. L.&838 F.3d 1304, 1308 (11th Cir. 2003).

Eleventh Amendment immunity from suit in federal court applies not only

when the state itself is sued, but alsewlan “arm of the state” is sued. Id.
With respect to Plaintiffs’ sectiot983 official capacity claims, the Court

finds that Sheriff Warren is an “arm thfe state.” The Eleventh Circuit Court

of Appeals held in Grech v. Clayton Courlyat sheriffs are state rather than

county policymakers “for [their] law enforcement conduct and . . . the training
and supervision of [their] employeestirat regard.” 335 F.3d 1326, 1348 (11th
Cir. 2003). In reaching this conclusion, the Greohrt noted that “under
Georgia law, counties lack authority atwhtrol over sheriffs’ law enforcement
functions.” Id.at 1332. The court continued,

In contrast to the State, courstivave no authority or control over,

and no role in, Georgia sheriffs’ law enforcement functions.

Counties do not grant sheriffs their law enforcement powers, and
neither prescribe nor controldin law enforcement duties and

! Congress did not abrogate Eleventh Amendment immunity for claims brought
pursuant to section 1983. Quern v. Jordd40 U.S. 332, 338 (1979).

9




policies. Counties also have nderan the training or supervision
of the sheriffs’ deputies.

Id. at 1336.

Thus, as an “arm of the state,” SfiedWarren, in his official capacity, is
entitled to Eleventh Amendment immunity from Plaintiffs’ section 1983 claims.
Moreover, Sergeant Beasley, as an engxogf the sheriff, is entitled to share
in that immunity for purposes of Plaintiffs’ section 1983 official capacity

claims. _Scruggs v. Le@56 F. App’x 229, 232 (11th Cir. 2007) (holding that

sheriff’'s deputies, “as employees of steeriff,” share in the sheriff's Eleventh

Amendment immunity when sued in theificial capacities); Scott v. Brown

No. 1:11-cv-1811-TWT-JFK, 2012 WL 529983, at *3 (N.D. Ga. Jan. 26, 2012)
(“[P]ersons employed by the sheriff to perform his functions, if sued in their
official capacities, are entitled todlsame Eleventh Amendment immunity
accorded the sheriff for those functidis Defendants’ Motion to Dismiss
therefore iISGRANTED as to Plaintiffs’ section 1983 claims against Sheriff
Warren and Sergeant Beasley in their official capacities.

C. Section 1983 claims against Cobb County and Chief Houser and
Officer Solon in their official capacities

10
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It is well-settled that “a municipalitgannot be held liable under [section]

1983 on a respondesiiperiortheory.” Monell v. Dep’t of Social Services of

New York, 436 U.S. 658, 691 (1978). On the contrary, local governing bodies,
such as counties, can be sued under section 1983 only where “the action that is
alleged to be unconstitutional implements or executes a policy statement,
ordinance, regulation, or decision officially adopted and promulgated by that
body’s officers,” or is “visited pursuant to governmental ‘custom’ even though
such custom has not received formal approval through the body’s official
decision-making channels.”_ldt 690-91. The same standard applies to local

officials. SeeCooper v. Dillon 403 F.3d 1208, 1221 (11th Cir. 2005) (“When

suing local officials in their official capacities under § 1983, the plaintiff has the
burden to show that a deprivationaainstitutional rights occurred as a result of
an official government policy or custom.”); idt 1221 n.8 (noting that a suit
against a local government officialthe same as a suit against the
municipality).

“The Supreme Court has defined the word ‘custom’ to include ‘persistent
and wide-spread . . . practices,’” ‘penent and well settled’ practices, and

‘deeply embedded traditional ways ofgang out policy.”” Fundiller v. City

11
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of Cooper City 777 F.2d 1436, 1442 (11th Cir. 1985) (citation omitted).

“Although not necessarily adopted by a person or body with rulemaking
authority, customs can become so settled permanent as to have the force of

law.” 1d. (citing Monell 436 U.S. at 690-91). “To have this effect, the custom

must be ‘created’ by those whose ‘edicts or acts may fairly be said to represent
official policy.” 1d. (citing Monell 436 U.S. at 694).

Defendants contend that Plaintiffsvieafailed to allege the existence of
an official government policy or custom so as to state a section 1983 claim
against Cobb County (or Chief Houser or Officer Solon in their official
capacities). Plaintiffs, on the other hadtsagree, arguing they have alleged a
“custom, pattern and practice . . . tallows officers to ignore written policies
and receive no retribution or punishment for violating those policies by hiding
behind the ‘blue shield.” (Pls.” Resp. & Br. in Opp’n to Defs.” Mot. to Dismiss
(“Pls.” Opp’n Br.”), Dkt. [20] (citingAm. Compl., Dkt. [12] 1 74-84, 92, 93,
95, & 96).)

To show this policy or custom, Pldiifis allege that no criminal charges
were brought against the individual Defendants following Murdock’s death and

that an internal affairs invesaijon conducted by the Cobb County Police

12
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Department, and approved by Chief Houser, cleared Officer Henry of any
misconduct or violations of law. (Am. Compl., Dkt. [12] 1 74-76.) Plaintiffs
further allege that Chief Houser knewshould have known that prior to the
incident alleged in the Amended ComiptaOfficer Henry had been the subject
of five prior citizen complaints and fourternal affairs investigations and had
been reprimanded for “incompetence’2001, while he served as an officer
with the Plain City Police Department in Plain City, Ohio. {I1.79-80.)
Although Chief Houser knew or shouldvesknown the foregoing facts, Chief
Houser hired Officer Henry, retained him on the police force, furnished him
with a firearm, and placed him on active police duty. {fi81-83.) Plaintiffs
further allege that Chief Houseméthe Cobb County Police Department then
failed to adequately supervise and train Officer Henry on the standards and
procedures for detaining citizens and using deadly force §{183-84, 92.)

The Court finds the foregoing allegations sufficient, at the motion to
dismiss stage of the litigation, to establish an informal County policy or custom
that is actionable under section 1983. The Eleventh Circuit Court of Appeals
has held, “A municipality’s failure to correct the constitutionally offensive

actions of its police department may rise to the level of a ‘custom or policy’ if

13
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the municipality tacitly authorizesdbe actions or displays deliberate

indifference towards the police misconduct.” Brooks v. Sct&iB F.2d 1191,

1193 (11th Cir. 1987). For example,_in Depew v. City of St. Matiis

plaintiffs filed an action against the city to recover for the alleged unlawful use
of force by police officers, arguing that the city was liable under section 1983
because of its failure to disciplinéycpolice officers in the face of known
misconduct. 787 F.2d 1496 (11th Cir. 1986). The court held:

[W]hile the city provided rulesral regulations for the operation of

its police department, these rules were violated on numerous

occasions. The city, however, failedrectify the situation. The

evidence revealed several incidents involving the use of

unreasonable and excessive force bjcpmfficers. Therefore, the

city had knowledge of improper lie conduct, but failed to take

proper remedial action. The continued failure of the city to prevent

known constitutional violations by its police officers is precisely

the type of informal policy or custom that is actionable under

section 1983.
Id. at 14909.

At this stage in the litigation, Platiffs’ allegations are sufficient to
establish that Cobb County knew of Officer Henry’s misconduct and failed to

take any remedial action. Plaintitfsus have alleged an informal policy or

14
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custom that is actionable under section 198&cordingly, Defendants’

Motion to Dismiss iDENIED as to Plaintiffs’ section 1983 claims against
Cobb County and its officials (Chief Houser and Officer Solon) in their official
capacities.

D. Section 1983 claims against Sheriff Warren and Chief Houser (the
“supervisory officials”) in their individual capacities

Defendants move to dismiss Plaintiffs’ section 1983 claims against
Sheriff Warren and Chief Housertimeir individual capacities on grounds that
Plaintiffs have failed to allege sufficiefacts to state a claim for supervisory
liability. “The standard by which a sup&wr is held liable in her individual

capacity for the actions of a subordinate is extremely rigorous.” Mann v. Taser

Int’l, Inc., 588 F.3d 1291, 1308 (11th Cir. 2009) (internal quotes and citation

omitted). “Supervisors can be heldganally liable when either (1) the

2 The Court notes the holding of Broo&%3 F.2d at 1193-94: “Quite simply,
there is no evidence that city officials were aware of past police misconduct. . . .
Brooks never demonstrated that past complaints of police misconduct had any merit.
Indeed, the number of complaints bears no relation to their validity.” At this stage in
the litigation, however, the Court accepts the facts alleged in the Amended Complaint
as true and views them in the light most favorable to Plaintiff; the Court need not
consider, for example, whether the past complaints against Officer Henry had merit.
The allegations that Officer Henry had been declared “incompetent” in the past and
had been the subject of several internal affairs investigations and multiple citizens
complaints are sufficient, for purposes of Defendants’ Motion to Dismiss, to establish
an informal policy or custom actionable under section 1983.

15
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supervisor personally participates i thlleged constitutional violation, or (2)
there is a causal connection betweeandhbtions of the supervisor and the
alleged constitutional violation.” IdA causal connection can be established
(1) “when a history of widespread abuse puts the reasonable supervisor on
notice of the need to correct the allegiegbrivation, and he fails to do so,” or
(2) “when a supervisor’'s custom or policy results in deliberate indifference to
constitutional rights,” or (3) “when facts support an inference that the
supervisor directed the subordinatesct unlawfully or knew that the
subordinates would act unlawfully afalled to stop them from doing so.”

Cottone v. Jenne326 F.3d 1352, 1360 (11th Cir. 2003) (internal quotes and

citations omittedy.

% The “central tenet” in a claim for supervisory liability is, of course, an
underlying constitutional violation. Manb88 F.3d at 1308. Thus, if a plaintiff's
underlying section 1983 claims fail, claims under a theory of supervisory liability
necessarily will fail._ld(“Because we conclude that Plaintiff's constitutional rights
were not violated . . . Plaintiff cannot maintain a 1983 action for supervisory liability
... for failure to train.”) (citing Hicks v. Mooré22 F.3d 1246, 1253 (11th Cir.
2005)).

Defendants do not move to dismiss Plaintiffs’ section 1983 claims against
Officer Henry, the Defendant who allegedly shot and killed Murdock. Thus, the Court
assumes, without deciding, that Plaintiffs have stated a section 1983 claim against
Officer Henry for purposes of considering their claims against Chief Warren and
Sheriff Houser under theories of supervisory liability.

16
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Plaintiffs’ theory of liability in thiscase appears to be that Chief Houser
and Sheriff Warren were deliberatehdifferent to the constitutional rights of
Murdock and others—as evidenced by, dlwgir failure to train and supervise
Officer Henry—and/or were aware offt@er Henry’s history of abuse, which
they failed to correct. Astated in section C., supmlaintiff alleges that Chief
Houser knew or should have known that, prior to the incident, Officer Henry
had been the subject of five citizeomplaints and four internal affairs
investigations and had been repasimled for “incompetence” in 2001, while
serving as a police officer with the RiaCity Police Department in Plain City,
Ohio. (Dkt. [12] 11 79, 80.) Nonethseke an internal affairs investigation
conducted by the Cobb County Policepgagment and approved by Chief
Houser cleared Officer Henry of any wrongdoing in connection with the
incident. (1d.9]Y 75, 76.) Plaintiff further alleges the following:

. Adequate vetting and scrutinyDefendant Officer Henry’s
background would lead a reasonable policy maker to conclude that
the obvious consequences of the decision to hire and retain
Defendant Officer Henry woulde a deprivation of another’s

constitutional rights. _(1d 81.)

. The hiring and retention Defendant Officer Henry was done
with deliberate indifference to . . . [Murdock]'s rights. (1d82.)

17
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. Defendant Chief Houser ahe Cobb County Police Department
furnished the “incompetent” Defendant Officer Henry with the
firearm that killed [Murdock] and then placed the “incompetent”
Defendant Officer Henry into active police duty amongst the
population and egregiously anldcekingly failed to adequately
and properly supervise and trddefendant Officer Henry, while
and despite knowing of Defenddbtficer Henry’s record of
“incompetence.” (Idf 83.)

. The negligent supervision [and] training of Defendant Officer
Henry was done with deliberad@d wanton carelessness and with
conscious disregard and indifface for [Murdock]'s body, safety,
life, and rights as well as for the safety and rights of the citizenry.
(Id. 1 84.)

(See alsdPls.” Opp’n Br., Dkt. [20] al2 (“Defendants Sheriff Warren [and]
Police Chief Houser . . . failed to bg criminal charges against the Defendant
Actors and affirmatively concludeddahthe Defendant Actors did nothing
wrong, thereby ratifying the Defendant Atbactions. . . . Taking Plaintiffs’
allegations as true, there existsuawritten policy, pattern or practice
implemented by Houser and Warren . . . that was deliberately indifferent to
[Murdock] and those like him.”) (citing Am. Compl., Dkt. [12] 1 74-84-, 92,

93, 95, & 96).) The Court considers &ther these allegations are sufficient to

state a claim against Chief Houser and/or Sheriff Warren.

18
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1. Chief Houser

The Court finds the foregoing allegations sufficient to state a claim
against Chief Houser in his individual capacity. Taking the facts alleged as
true, Chief Houser knew (or reasonably should have known) that Officer Henry
previously had been found “incompeteas’ a police officer and was the subject
of multiple complaints by both the citizenry and the Cobb County Police
Department. Despite this knowledge,i€flHouser retained Officer Henry on
the police force, furnished him withfiaearm, and placed him on active police
duty. These allegations are sufficiamthe motion to dismiss stage to show
that Chief Houser was aware of Offidéenry’s problematic history and yet
failed to take steps to protect the public against him.

The allegations of the Amended Cdaipt are also sufficient at the
motion to dismiss stage to state amlagainst Chief Houser on a theory of
deliberate indifference. In particularakiitiffs allege that Chief Houser failed
to adequately train and supervise Officer Henry, despite his knowledge of

Officer Henry’s poor record. Sdeelcher v. City of Foley30 F.3d 1390, 1397-

98 (11th Cir. 1994) (“Failure to train can amount to deliberate indifference

when the need for more or different triaig is obvious . . . such as when there

19
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exists a history of abuse by subordinates that has put the supervisor on notice o
the need for corrective measures .nd when the failure to train is likely to
result in the violation of a constitution@ght.”) (internal citations omitted).
Accepting the facts alleged as true and viewing them in the light most favorable
to Plaintiff, Officer Henry’s need for additional training was obvious given his
prior reprimand for “inompetence” as a policdfizer, the numerous citizen
complaints lodged against him, and thenerous internal affairs investigations
that were conducted regarding him. Aatagly, the Court finds that Plaintiffs
have alleged a constitutional violation on the part of Chief Houser.

This finding, however, does not end the Court’s inquiry. In addition to
arguing that Plaintiffs have failed tdeaye sufficient facts to state a section
1983 claim against Chief Houser as a supervisory official, Defendants argue
that Chief Houser is entitled to qualified immunity. (Defs.’ Br., Dkt. [18] at 21-
25 of 31.) The Court considers this argument below.

a. Qualified Immunity

The doctrine of qualified immunity protects government officials

performing discretionary functions from being sued in their individual

capacities._Wilson v. Layn&26 U.S. 603, 609 (1999). Officials are shielded

20




“insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasda person would have known.” Harlow
v. Fitzgerald 457 U.S. 800, 818 (1982). “To receive qualified immunity, a

government official first must prove thlaé was acting within his discretionary

authority.” Cottone v. Jenne, 826 F.3d 1352, 1357 (11th Cir. 2003). Once
the government official has satisfied this initial burden, the burden shifts to the
plaintiff to show that the official is not entitled to qualified immunity. dtl.
1358.

Whether an official is entitled to qualified immunity is determined by a

two-step inquiry: One inquiry is “whether the plaintiff's allegations, if true,

establish a constitutional violation,” Barnett v. City of Florer¥ F. App’x

266, 270 (11th Cir. 2010) (citing Hope v. PelZ36 U.S. 730, 736 (2002)).

“If the facts, construed . . . in the ligmiost favorable to the plaintiff, show that
a constitutional right has been violated, another inquiry is whether the right

violated was ‘clearly established.” I¢citing Saucier v. Katz533 U.S. 194,

201 (2001)). “Both elements of this testist be present for an official to lose

gualified immunity, and this two-pronged analysis may be done in whatever

21
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order is deemed most appropriate for the case.{(citihg Pearson v. Callahan

555 U.S. 223, 241 (2009)).

As a threshold matter, Plaintiffs do not dispute that Chief Houser was
acting in a discretionary capacity for purposes of the facts alleged in the
Amended Complaint. (Pl.’s Opp’n Br., D§20] at 16.) And the Court has
found, as stated above, that Plaintiff has alleged sufficient facts to show a
constitutional violation on the part of Chief Houser. The sole inquiry therefore
becomes whether the violation wasanlly established at the time.

A constitutional right is clearly established “only if its contours are

‘sufficiently clear that a reasonabléioial would understand what he is doing

violates that right.”” _Vaughan v. Cp816 F.3d 1210, 1212 (11th Cir. 2003)

(quoting_Anderson v. CreightpA83 U.S. 635, 640 (1987)). While the fact

patterns of prior cases used to show #haght is clearly established need not
be “fundamentally similar” or even “materially similar,” the salient question is
whether the law at the time of the alldgaolation gave officials “fair warning”

that their acts were unconstitutional. Holmes v. Kucyi@4,F.3d 1069, 1078

(11th Cir. 2003) (citing Hopeb36 U.S. at 740).

22
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The inquiry of whether a constitutional right was clearly established
“must be undertaken in light of the sgeccontext of the case, not as a broad
general proposition”; thus, the salient quastis “whether it would be clear to a
reasonable officer that his conduct was unlawful in the situation he confronted .

...” Battiste v. Sheriff of Broward Count261 F. App’x 199, 202 (11th Cir.

2008) (internal quotes and citations omitted). “In most cases, fact specific
precedents are necessary to give an officer fair warning of the applicable law.”

Id. (citing Vineyard v. Wilson311 F.3d 1340, 1351-52 (11th Cir. 2002)). See

alsoYoumans v. Gagngrs26 F.3d 557, 563 (11th Cir. 2010) (“[T]he

preexisting law must make it obvious that the defendant’s acts violated the
plaintiff's rights in the specific set a@ircumstances at issue.”). Accordingly,
“[m]ore than a general legal proposition—for example, to act reasonably—is
usually required[.]”_Id.In some circumstances, however, a plaintiff may rely
on a general rule, provided it is “obviotmat the general rule applies to the
specific situation in question.”_ldrinally, Plaintiffs bear the burden of
establishing that the constitutional rightsgue was clearly established at the

time of the violation._ldat 562.
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The Court finds that at this motion to dismiss stage of the litigation,
Plaintiffs have alleged a constitutionabldtion that was clearly established at
the time it occurred. As stated above, the Eleventh Circuit in Bethelhethat
“[flailure to train can amount to delibete indifference when the need for more
or different training is obvious . . . suak when there exists a history of abuse
by subordinates that has put the supervisor on notice of the need for corrective
measures . . . and when the failure tantiailikely to result in the violation of a
constitutional right.” 30 F.3d at 1397-98Ithough this is a general legal rule,
it clearly applies to the facts alleged in the Amended Complaint. Accordingly,
the Court cannot rule at this stagdhe litigation that Chief Houser is entitled
to qualified immunity from Plaintiffs’ section 1983 claims. Defendants’

Motion to Dismiss iDENIED as to these claims.
2. Sheriff Warren

The Court reaches a different conclusion with respect to Sheriff Warren,
however, and finds that Plaintiffs hafaled to allege sufficient facts to
establish a constitutional violation on lpiart. As a threshold matter, unlike

Chief Houser, Sheriff Warren did not supervise Officer Henry of the Cobb
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County Police Department. Therefore, Officer Henry’s conduct cannot give
rise to a claim against Sheriff Warren under a theory of supervisory liability.
Although Sheriff Warren did have supervisory authority over Sergeant
Beasley, a Sheriff's Office deputy, Plaintiff has failed to state a section 1983
claim against Sergeant Beasley. (Seetion E., infrg For this reason,
Plaintiffs’ supervisory liability claim against Sheriff Warren fails. Moreover,
even if Plaintiffs had stated acion 1983 claim against Sergeant Beasley,
Plaintiffs have failed to allege a @l connection between any conduct on the
part of Sheriff Warren and the acts of Sergeant Be4sTyerefore, for this
additional reason, Plaintiffs’ supervisory liability claims against Sheriff Warren
fail.> Defendants’ Motion to Dismiss thereforedRANTED as to Plaintiffs’

section 1983 claims against Sheriff Warren in his individual capacity.

* The only allegation that attempts to do so is too vague and conclusory to state
a claim: “Defendant Cobb County Sheriff's Office and Defendant Sheriff Warren are
liable for Defendant Sergeant Beasley'’s violation of 42 U.S.C. § 1983 based on an
unwritten custom, pattern and practice that allows officers to ignore written policies
and receive no retribution or punishment for violating those policies by hiding behind
the ‘blue shield.” (Am. Compl., Dkt. [12] § 120.)

> In light of the Court’s finding that Plaintiffs failed to establish a constitutional
violation on the part of Sheriff Warren, the Court need not consider the other prong of
the qualified immunity analysis, whether the violated constitutional right was clearly
established at the time of the violation.
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E. Section 1983 claims against Officer Solon and Sergeant Beasley in
their individual capacities

As stated in the Background section, suptaintiffs also assert their
section 1983 claims against Officer Solon and Seregant Beasley in their
individual capacities. These claims, faolation of substantive due process
under the Fourteenth Amendment andgbarch and seizure clause of the
Fourth Amendment, are based on Murdock’s shooting death and on the traffic
stop that immediately preceded it. (See,&m. Compl., Dkt. [12] 1 115 (“By
illegally and egregiously stopping, detiaig, shooting, and killing [Murdock],
the Defendant-Actors . . . violated {ivtlock]'s Substantive Due Process Rights
and Constitutional Rights, including but not limited to his Fourth and Fifth
Amendment (as applied to the States through the Fourteenth Amendment) right
under the U.S. Constitution.”).) Defendants move to dismiss Plaintiffs’
Fourteenth Amendment claim on grounds that Plaintiffs failed to allege that any
Defendant other than Officer Henpyoximately caused Murdock’s death.

(Defs.” Br., Dkt. [18] at 14-15.) They move to dismiss the Fourth Amendment

claim on grounds of qualified immunity. (ldt 17-21.) The Court considers
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Plaintiffs’ Fourteenth Amendment substize due process claim before turning
to Plaintiffs’ Fourth Amendment claim.
1. Substantive Due Process

Plaintiffs allege that Officer Solon and Sergeant Beasley violated
Murdock’s right to substantive due process as a result of Murdock’s shooting
death. As stated immediately above, Defendants move to dismiss this claim on
grounds that Plaintiffs have failed sbow that any Defendant other than
Officer Henry proximately caused Murdock’s death. In response, Plaintiffs
argue as follows:

Solon executed an unlawful traffic stop of [Murdock]'s vehicle

without any probable causedillegally detained [Murdock]

without justification and had the power to stop his fellow officers’

illegal acts, but chose not to. . . . But for Solon’s actions,

[Murdock] would still be alive today.

Beasley continued the illegalteéation of [Murdock] without

justification. . . . Additionally, Beasley engaged in a physical

altercation with [Murdock] despite [Murdock] having complied

with all directives given to him by Defendants Solon and

Beasley. . .. It was as a result of this altercation that Defendant

Henry fired two bullets into [Mwtock]'s back and side, mortally

wounding him. . . . Beasley also had the power to act to stop his

fellow officers’ illegal acts, but chose not to. . .. But for Beasley’s

actions, [Murdock] would still be alive today.

(Pls.” Opp’n Br., Dkt. [20] at 13.)
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“A 8§ 1983 claim requires proof of an affirmative causal connection
between the defendant’s acts or ssions and the alleged constitutional

deprivation.” Troupe v. Sarasota Coum§t9 F.3d 1160, 1165 (11th Cir. 2005)

(citation omitted). “Recovergf damages is limited to those injuries proved to
be caused by the defendants.” (ldtation omitted). Moreover, where, as here,
“individuals are being sued in inddual capacities for damages for personal
injuries, the causation inquiry must be more refined and focused than that
undertaken . . . where only declaratory and injunctive relief [are] sought . . . .”

Williams v. Bennett689 F.2d 1370, 1384 (11th Cir. 1982). Thus, for example,

the Williamscourt explained, “[T]he critical causation issue here must be
whether each individual defendant wasiposition to take steps that could
have averted the stabbing incident [at issue in the case] but, through callous
indifference, failed to do so.” _lct 1384.

The Court agrees with Defendants tR&intiffs have failed to allege a
sufficient causal connection between the acts of Officer Solon and Sergeant
Beasley and the shooting death of Mutdo@ he fact that each of these
Defendants was involved in the traffic stop preceding Murdock’s shooting

death (and Sergeant Beasley in an altemsavith Murdock) is insufficient to
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establish liability on their parts for Mdock’s death. Moreover, Plaintiffs
allege in only vague anmbnclusory fashion that Officer Solon and Sergeant
Beasley “possessed the power to prevent” their “fellow officer’s illegal acts”
but “chose not to act” (Am. Compl., Dkt. [12] T 27); without any supporting
factual detail, this allegation is insudfent to causally connect Officer Solon or
Sergeant Beasley to Murdock’s deaibefendants’ Motion to Dismiss
therefore iISGRANTED as to Plaintiffs’ Fourtedh Amendment claims against
Officer Solon and Sergeant Beasley in their individual capacities.
2. Unreasonable Seizure

Plaintiffs also challenge the traffic stop as a violation of Murdock’s
Fourth Amendment right against unreasonable seiZuBsfendants move to
dismiss this claim on grounds of qualified immunity. (Defs.’ Br., Dkt. [18] at
17-21))

A traffic stop constitutes a “seizure” under the Fourth Amendment.

United States v. Ramire476 F.3d 1231, 1236 (11th Cir. 2007). “A traffic

® To the extent Plaintiffs are seeking to assert a Fourth Amendment
unreasonable seizure claim against Officer Solon and Sergeant Beasley based on
Murdock’s shooting death, the claim fails for the reason stated in section E.1.,
supra—that Plaintiff has failed to causally connect these Defendants’ to Murdock’s
death.
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stop, however, is constitutional if it is either based upon probable cause to
believe a traffic violation has occurredjustified by reasonable suspicion [of

criminal activity] in accordnce with [Terry v. Ohip392 U.S. 1, 27 (1968)].”

United States v. Harrj$26 F.3d 1334, 1338 (11th Cir. 2008) (citation omitted).

When, as here, a defendant assertsl#iense of qualified immunity, the issue
Is not whether actugirobable cause or actuaglasonable suspicion existed; on
the contrary, the issue is whether the officer had argymbleable cause or

reasonable suspicion to justify the traffic stop. Sesint v. City of Wadley51

F.3d 988, 996 (11th Cir. 1995) (“[T]he question for purposes of the individual
defendants’ qualified immunity defensenot whether probable cause actually
existed. Instead . .. we only mask whether . . . there was argugimebable
cause.”) (emphasis in original) (@rhal quotations and citation omitted);

Jackson v. Saul®06 F.3d 1156, 1166 (11th Cir. 2000) (“When an officer

asserts qualified immunity, the issue is not whether reasonable suspicion existe
in fact, but whether the officer had¢aable’ reasonable suspicion to support
an investigatory stop.”) (citations omitted).

The Court finds, at this stage in the litigation, that Plaintiffs have alleged

sufficient facts to state a claim agaifticer Solon and withstand his qualified
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immunity defense. Plaintiffs allege the Amended Complaint that Officer
Solon conducted the traffic stop Miurdock “[wl]ithout probable cause or
reasonable suspicion to believe that [Murdock] was engaged in any criminal
activity whatsoever . . ..” (Dkt. [17] 32.) At the motion to dismiss stage of

the litigation, these allegations must begumed to be true. Madison v. Pyrdy

410 F.2d 99, 102 (5th Cir. 1969) (“[A]pitents allege they were arrested
maliciously and without probable cause, and for the purpose of the motion to
dismiss this allegation of fact must be presumed to be true .”. A¢xepting
these and the other allegations of theeligied Complaint as true, Officer Solon
did not have arguable probable cause or arguable reasonable suspicion to justif
the traffic stop. Plaintiffs thus hawatieged an unreasonable seizure on the part
of Officer Solon in violation of Murdock’s rights under the Fourth Amendment.
The Court further finds that Murdock’s Fourth Amendment rights were
clearly established at the time of thaftic stop. The cases cited above clearly
establish that a traffic stop conducted without even arguable probable cause to

believe a traffic violation has occud®r reasonable suspicion of criminal

" Decisions of the former Fifth Circuit Court of Appeals handed down before
October 1, 1981 are binding on this Court. Bonnard v. City of Pritcb&ddF.2d
1206, 1209 (11th Cir. 1981).

31

AO 72A
(Rev.8/82)

<



AO 72A
(Rev.8/82)

activity is unreasonable under the Foukthendment. Accordingly, at this
stage in the litigation, the Court cannot find that Officer Solon is entitled to
gualified immunity against Plaintiffs’ Fourth Amendment claim. Defendants’
Motion to Dismiss therefore BENIED as to Plaintiff's Fourth Amendment
claim against Officer Solon in his individual capacity.

The Court finds, however, that Plaintiffs have failed to state a Fourth
Amendment claim against Sergeant BeaslElye allegations of the Amended
Complaint show that Sergeant Beaslaywad on the scene to assist Officer
Solon after the latter initiated the traffic stop. (Dkt. [12] 1 34.) After Sergeant
Beasley’s arrival, Officer Solon askedrhto detain [Murdock] so that Officer
Solon could confer with Murdock’s friend. (19.35.) Plaintiffs allege
Murdock was detained desphiaving committed no crime._(14.36.)

Plaintiffs do not allege, however, that Sergeant Beasley knew the traffic stop
had been conducted in the absence obable cause or reasonable suspicion.
Indeed, Plaintiffs do not allege any facts regarding Sergeant Beasley’s
knowledge or state of mind, only that he arrived on the scene after the traffic
stop had been commenced to assisttaratfficer. Accordingly, absent any

factual allegation that Sergeant Beasley lacked arguable probable cause or
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reasonable suspicion to justify the tioned detention of Murdock, Plaintiffs
have failed to state a Fourth Amendrmelaim against Sergeant Beasley. Cf.

Shepard v. Hallandale Beach Police Depa8 F. App’x 480, 483 (11th Cir.

2010) (“This Court has concluded that assisting officers are entitled to qualified
immunity when there is no indicationahthey acted unreasonably in following
the lead of a primary officer or thétey knew or should have known that their
conduct might result in a Fourth Amendnhgiolation, even when the primary
officer is not entitled to qualified immunity.”). Defendants’ Motion to Dismiss
therefore iISGRANTED with respect to Plaintiffs’ Fourth Amendment claim
against Sergeant Beasley in his individual capacity.

F. State law claims against Cobb County and Sheriff Warren, Chief
Houser, Sergeant Beasley, and Officer Solon in their official

capacities

Defendants move to dismiss Plaintiff’'s state law claims against Cobb
County and Sheriff Warren, Chief Hous&ergeant Beasley, and Officer Solon
in their official capacities on grounds of sovereign immunity under the Georgia
Constitution. (Defs.” Br., Dkt. [18] at 19-21 of 31.) Plaintiffs concede these
claims. (Sedls.” Opp’n Br., Dkt. [20] at 14 (“Plaintiffs agree that Cobb

County and the individual Defendants tiveir official capacities only, have
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sovereign immunity as against Plaintifisate law claims . . . .”).) Defendants’
Motion to Dismiss therefore GRANTED as to these claims.

G. State law claims against SH&kVarren, Chief Houser, Sergeant
Beasley, and Officer Solon in their individual capacities

Defendants move to dismiss Plaintiff¢ate law claims against Sheriff
Warren, Chief Houser, Sergeant Beas#ey] Officer Solon in their individual
capacities on grounds of official immunity. (Defs.’ Br., Dkt. [18] at 26-28 of
31.) The state constitutional provision governing official immunity provides as
follows:

[A]ll officers or employees of the state or its departments and
agencies may be subject to suitlanay be liable for injuries and
damages caused by the negligent performance of, or negligent
failure to perform, their ministerial functiomsd may be liable for
injuries and damages if they act with actual malice or with actual
intent to cause injury in ghperformance of their official

functions . . .

GA.CoNsT. art. I, 8 2, 1 9(d). The Supreme Court of Georgia has held that the
term “official functions” refers to “any act performed within the officer’s or
employee’s scope of authority, including both ministerial and discretionary
acts.” Gilbert 452 S.E.2d at 483. Accordingly, under Georgia law, “a public

officer or employee may be personally liable only for ministerial acts
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negligently performed or acts [ministerial or discretionary] performed with

malice or an intent to injure.”_Cameron v. Labg9 S.E.2d 341, 344 (Ga.
2001). “In other words, public officials are immune from damages that result

from their performance of discretionary functions, unless those functions were

undertaken with malice or intent tause injury.”_Carter v. Glenb48 S.E.2d
110, 112 (Ga. Ct. App. 2001).

In support of their contention that official immunity bars Plaintiffs’ state
law claims, Defendants argue, “All tife actions of Defendants Houser,
Warren, Solon, and Beasley mgaliscretionary and Plaintiffs do not allege facts
that would show that they were products of ‘willfulness, malice, or
corruption.” (Defs.’ Br., Dkt. [18] at 28 of 31.) In response, Plaintiffs argue
that Officer Solon and Sergeant Beaslegdatith actual malice and, therefore,
are not entitled to official immunity. (Pls.” Opp’n Br., Dkt. [20] at 23-24.)
(Plaintiffs do not dispute that Officer Solon and Sergeant Beasley were
performing discretionary functions. (ldt 23.).) They further argue that
Sheriff Warren and Chief Houser were performing ministerial, rather than

discretionary, functions and, theredpmay be held liable on the basis of
negligence. (I4.
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The Court agrees with Defendants that Officer Solon and Sergeant
Beasley are entitled to official immiiy from Plaintiffs’ state law claims
because Plaintiffs have not allegédt they acted with malice (and do not
dispute that they acted in a didgtweary capacity). Plaintiff argues,

[The Amended Complaint] sets forth numerous facts . . . from

which a jury could conclude that Solon lacked anyculable and

reasonable suspicion that [Murdock] committed a crime such that

Solon did not have even arguabi®bable cause to stop and detain

[Murdock], and that Beasley asgdtwith and perpetuated this

intrusion with full knowledge that the officers lacked probable

cause. This is a “deliberate intdo do wrong” such that Solon

and Beasley are not entitled to oféil immunity at this time.

(Pls.” Opp’n Br., Dkt. [20] at 23-24 (emphasis in original).) The Court

disagrees.

Plaintiffs are correct that “actualalice” means “a deliberate intent do

wrong.” Reed v. DeKalb Count$89 S.E.2d 584, 588 (Ga. Ct. App. 2003).

See als®Adams v. Hazelwoqdb20 S.E.2d 896, 898 (Ga. Ct. App. 1999) (“[I]n

the context of official immunity, actual malice means a deliberate intention to
do a wrongful act. . . . Such act may be accomplished with or without ill will
and whether or not injury was intendgdcitation omitted). The allegations of

the Amended Complaint, however, do not show that Officer Solon or Sergeant
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Beasley acted with the deliberate intemtommit a wrongful act. Accordingly,
they are entitled to official immunitirom Plaintiffs’ state law claim$.
Defendants’ Motion to Dismiss thereforeGRANTED as to Plaintiffs’ state
law claims against Officer Solon and Sergeant Beasley in their individual
capacities.

The Court also agrees with Defentkathat Chief Houser and Sheriff
Warren were acting in discretionary eafiies and, therefore, are entitled to
official immunity, as the Amended Comamt does not allege they were acting
with malice. “The decision of whether aaf a public official are ministerial or
discretionary is determined by thects of the particular case.” Cartéd8
S.E.2d at 112. “A ministerial act is commonly one that is simple, absolute, and
definite, arising under conditions admdter proved to exist, and requiring

merely the execution of a specific duty.” &t.112-13. “A discretionary act,

8 Plaintiffs argue that “the assertion by the plaintiff of the defendant’s intent to
use a weapon on the victim, with clearly injurious consequences and without
justification is sufficient to describe a deliberate intention to do a wrongful act and
establish (at least in the context of a motion to dismiss) actual malice under Georgia
law.” (PIs.” Opp’n Br., Dkt. [20] at 23 (citing Harper v. Perkid$9 F. App’x 822,

828 (11th Cir. 2012).) The Court agrees. However, although such allegations may
have been raised against Officer Henry, no such allegations have been made against
Officer Solon or Sergeant Beasley.
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however, calls for the exercise of pamnal deliberation and judgment, which in
turn entails examining the factg@aching reasoned conclusions, and acting on
them in a way not specifically directed.” kat 113.

The Georgia Court of Appeals thus hedd that “the act of establishing a
policy in the first place is discretionary,” while “the acts of following
established policies of inspecting and monitoring are ministerial.atltil3.
With particular relevance to the factstbis case, the court has also held the
following:

The operation of a police department, including the degree of

training and supervision to be provided its officers, is a

discretionary governmental function of the municipality as

opposed to a ministerial, proprietary, or administratively routine

function. Liability may be imposed as a result of the exercise of

such a discretionary function only when the acts complained of are

done within the scope of the officer’s authority and with

wilfulness, malice or corruption.

Id. (internal quotes and citation omitted)hus, where a plaintiff alleged that
the chief of police had negligently hitand retained a police officer accused of

rape, the chief was entitled to officiahimunity as a matter of law because the

plaintiff had failed to show “wilfulness, malice or corruption.” Id.
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The Court agrees with DefendantattiChief Houser and Sheriff Warren
were performing discretionary functions faurposes of the facts alleged in the
Amended Complaint. The foregoing autirs clear that decisions regarding
whether to hire or retain a police a##r (or sheriff's deputy) and what degree
of training and supervision is necessarg discretionary in nature rather than
ministerial. Thus, Chief Houser and Sheriff Warren are entitled to official
immunity from Plaintiffs’ state law claimgnless they acted with actual malice.
Because the Amended Complaint doesatlege facts suggesting actual malice
on the part of either, they are entitled to official immunitefendants’

Motion to Dismiss iSSRANTED as to Plaintiffs’ state law claims against Chief

Houser and Sheriff Warren in their individual capacities.

® Howard v. City of Columbys21 S.E.2d 51 (Ga. Ct. App. 1999), relied on by
Plaintiffs, is factually inapposite and does not compel a contrary result. In Howard
the Georgia Court of Appeals held that “supervision, including adequate training and
enforcement of all policies, practices, and protoand ministerial in nature . . . .” (Id.
at 66 (emphasis added).) Thus, “Providing adequate medical attention for inmates
under defendants’ custody and control is a ministerial act by the sheriff and his or her
deputies . . . because medical care is a fundamental right and is not discretionary . . . .
Id. (citations omitted). The court continued, “In contrast, the determination of what
medical treatment to provide @ act of discretion subject to official immunity.”_Id.
(emphasis in original). The Howaecdurt found that the defendants were not entitled
to official immunity when they “failed to act in following clearly set out guidelines
all ministerial acts requiring no exercise of deliberation and judgmentat &
(emphasis added).
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Conclusion

In accordance with the foregoing, Deflants’ Motion to Dismiss [18] is
GRANTED in part andDENIED in part. Itis GRANTED with respect to
(1) Plaintiffs’ claims against the Cobb County Police Department and Cobb
County Sheriff's Department, which Defendants@af&M | SSED; (2)
Plaintiffs’ section 1983 claims against Sheriff Warren and Sergeant Beasley in
their official capacities; (3) Plaintiffs’ section 1983 claims against Sheriff
Warren and Sergeant Beasley in their individual capacities; (4) Plaintiffs’
section 1983 Fourteenth Amendment claim against Officer Solon in his
individual capacity; (5) Plaintiffs’ state law claims against Cobb County,
Sheriff Warren, Chief Houser, Sergeant Bealsey and Officer Solon in their
official capacities; and, finally, (6) Plaiffs’ state law claims against Sheriff
Warren, Chief Houser, Sergeant Beasted Officer Solon in their individual
capacities.

Defendants’ Motion to Dismiss BENIED with respect to (1) Plaintiffs’
section 1983 claims against Cobb County and Chief Houser and Officer Solon

in their official capacities; (2) Plaintiffs’ section 1983 claims against Chief
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Houser in his individual capacity; and (3) Plaintiffs’ section 1983 Fourth

Amendment claim against Offic&olon in his individual capacity.

SO ORDERED, this__17th day of May, 2013.

RICHARD W. STORY ¢
UNITED STATES DISTRICT JUDGE

41

AO 72A
(Rev.8/82)




