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l. FINDINGS OF FACT*

A. Nature of the Action

This is a civil enforcement actidmought by the SEC against Schvacho
alleging Schvacho engagedtrading of the stock of Comsys IT Partners, Inc.
(“Comsys IT”) (formerly NASDAQ:CITP) based on material, nonpublic
information about the acquisition of Comdysin violation of Sections 10(b) and
14(e) of the Securities Exchange Actl®f34 (the “ExchangAct”) and Rules 10b-5
and 14e-3. The SEC alleges the insirdermation was revealed to Schvacho by
Larry L. Enterline (“Enterline”), then-CEOf Comsys IT. Enterline is a long-time
close personal friend and business asseaftchvacho. TSEC alleges that
Schvacho misappropriated teaal, nonpublic informatin from Enterline and used
it to trade in Comsys IT stock during tperiod (the “Period”petween November 9,
2009, and February 2, 2010ettlate on which Comsys IT publically announced that
it would be acquired by a competitdtanpower, Inc. (“Manpower”) (NYSE:

MAN).

! Having observed the testimony and demeafithe witnesses for each party, the
Court has weighed all the evidence in reaglits Findings of Fact and has weighed
the credibility of each of the witnesseSonflicts in the evidnce were resolved
based on consideration of the evideadenitted at trial, and the Court’s
determination of the credibility of withesses.



The SEC seeks relief against Schvachilmenform of a permanent injunction
enjoining Schvacho from violating Sectioh®(b) and 14(e) of the Exchange Act,
disgorgement of ill-gotten gains in the amount of $512,667.86, prejudgment interest,
and civil monetary paalties pursuant to Sections 2X@3) and 21A of the Exchange
Act.

B. Schvacho’s Personal History

Schvacho was born in Slovakand immigrated to thenited States in 1966.
He graduated from Georgia Tech in 197ighva bachelor’s dgree in electrical
engineering and received a graduate eegn 1974 in industriananagement, also
from Georgia Tech. From approximgt&@977 until 1987, Schvacho worked for
Reliance Electric CompanyReliance”) in its Atlantaffice. In 1991, Schvacho
began working for Scientific Atlanta asstaff engineer. Schvacho remained
employed by Scientific Atlata through its acquisitiooy Cisco Systems (“Cisco”)
in 2005. From 2001 until his retirement in 2009, Schvacho’s annual compensation
from his employer ranged from approxiraly $100,000 per year to $200,000 per
year. Schvacho retired from Cisco 8eptember 29, 2009, and received a
retirement package. Schvacho repof886,704 in wages from Cisco on his 2009

tax return.



C. The Friendship BetweeBchvacho and Enterline

Schvacho and Enterline first met whiéey both worked for Reliance in the
early 1980s. Schvacho reconnected \Eititerline when Schvacho began working
at Scientific Atlanta in 1991, when hesdovered that Enterknalso was employed
there. Beginning in 1991, Schvacho &derline became personal friends. The
two would meet socially, approximateiyce a week, usually on Fridays, when
Enterline was in Atlanta. At some pojtior to 2009, Enterline named Schvacho
executor of Enterline’s estaite the event of his death.

Schvacho and Enterline invested inampany called Strategic Management
Incorporated (“SMI”), which Enterlinand a partner organized. SMI operated
similar to a private holding companyy acquiring various assets, including
operating businesses, restate, and public compamyestments. Schvacho
became a shareholder in SMI somediin the 1990s when SMI acquired a
technology business, Millennium Techagy Associates, owned by Schvacho.
Enterline was the majority shareholdetSM | and ran the compg. Enterline and
often discussed SMI’s investments, stgyteand performance. Schvacho remained
a shareholder and board member of Siletil its dissolution on December 31, 2010.
Schvacho received $450,000 in the liquidation of SMI, $252,658.00 of which he

received in 2009.



D. Enterline Becomes Chief Egutive Officer of Comsys

In December 2000, Enterline becameetlexecutive officer of a staffing
company called Personnel Group of Amaarilnc. (“PGA”). He moved to
Charlotte, North Carolinayhere PGA was headquarteregdn August 5, 2003, PGA
changed its name to Venturi Partners, [\¢enturi”). On July 20, 2004, it was
announced that Venturi agreed to neevgth Comsys Holding, Inc. in a
stock-for-stock transaction. Comgdslding was the surviving entity and the
combined company was renamed Com3ys(Comsys IT, together with its
predecessor companies PGA and Ventue rareafter referred to as “Comsys.”)
On September 30, 2004, Enterline wasaeetl as CEO of Comsys, but remained on
its board of directors.

On February 2, 2006, Comsys redurEnterline a€EO, and Enterline
moved to Houston, Texashere Comsys was headquaetkfollowing the merger.
Enterline maintained a residence in Atrdnd he and Schuax met socially when
Enterline was in AtlantaSchvacho and Enterline alaere in telephone contact,
and, on average, Schvacho and Enterlpuks to each other two or three times a

week.



E. Enterline’s Efforts to Maintain and Protect Inside Information

During the 2009 to 2010 time period agatlier, Comsys had an insider
trading policy (the “Policy”). Enterlinevas aware of the Policy and testified he was
careful at all times to conhpwith it. Enterline understood the policy stated that
“lulnder United States securities lawssita crime to pass material, nonpublic
information about [Comsys] to othesho use it for personal profit if the
information was obtained in the coursenok’s employment and disclosure violates
a duty of confidentiality or otherwise the employer.” Enterline understood the
policy also prohibited directors, officers; employees of Comsys from passing on
to others any material, nonpublic infornwati Enterline understood that news of a
pending or proposed merger would ditnge material, nonpublic information.

Enterline had a standard practice doswering questions when asked how
Comsys was doing. His practice wagedter to public statements reported in
Comsys’ press releases or SEC filings. at might give a cryptic answer of
“fine.” Enterline was also careful Bwvoid conducting tefghone conversations
involving Comsys business in the preseateutsiders. For instance, Enterline
testified that he never placed telephone calls involving Comsys business in the
presence of anyone outside the compahy to calls he received regarding the

business of Comsys, Enterline’s geh@ractice was not to discuss company



business with others present and to tellleecéhat he would havi call them back
later, or he would speak very cryptically,eocuse himself to k& the call outside of
the presence of others.

F.  Schvacho’s Investment History

Schvacho had three brokerage accountsduhe Period. He had a trading
account with Brown & Company (a comrapy ultimately acquired by E*Trade).
Schvacho also had an individual retiremaccount with E*Trade (collectively, the
“E*Trade Accounts”). Araccount with Charles Sclalv was used by Schvacho’s
employer to transfer stock options astfd Schvacho’s compensation. Finally,
Schvacho had a 401(k) retiremi@tcount at Chase Bank.

In 2008, Schvacho sold all of his publighaded securities, including Comsys
stock, because he had lost confidencinéstock market and had doubts about the
overall condition of the economy.

Scvhacho’s investment strategy changger his retirement from Cisco in the
fall of 2009. Schvacho hadgsiificantly greater financiakesources available to him
in late 2009 and early 2010 than in earlieass. In 2009, Schvacho reported income
of $658,432, whereas in 2008 his intdwas $120,769. The increase in 2009

iIncome was a result of Schvacho’s receigtis Cisco retirement package, proceeds



from the dissolution of SMI, and salesstbck options in his Charles Schwab
account.

Schvacho discovered thatvas possible to actively trade with a portion of his
401(k) retirement account with ChasenBaand opened a self-directed brokerage
account at Chase on or about Jan2&y2010. Schvachoansferred $500,000
from the Chase retirement account to the€ghbrokerage account. At this time,
Schvacho had significantly more timedevote to investing and he considered
investing his full-time job.

Schvacho testified that he believed thest profitable approach to investing
was to acquire a large blook a particular stock and hbit for a period of time.
Schvacho evaluated severatfors when determining which stock to select. He
looked at market segments, specific camips in that market segment, their
positioning relative to competitors in thegseent, the quality of their products, their
management, and variofisancial metrics.

Schvacho decided to focus on the staffimdustry and Comsys in particular
because he had become familiar with staffing industrgenerally based on
conversations with Enterline. Schvadbarned that staffingompanies were an
excellent indicator of future economic growth. He understood staffing companies

would see an impending recession befohepindustries due to decreased demand



for labor. Schvacho further lbeved that in coming out of a recession, such as in the
2009 time period, staffing companiestiprovided lower skilled workers
experienced an increase in demand beftaffing companies, like Comsys, that
provided skilled professionals to the technology sector.

G. Schvacho’s Trading in Comsys Stock from 2001 to 2008

Schvacho regularly traded Comsteck from February 2001 through
January 2008. He first became interestedomsys becaudenterline was the CEO
and he had confidence in Efibee’s managerial skills.

Prior to 2009, Schvacho purchased shafégenturi or Comsys stock valued
at more than $100,000 during the followingai time periods: (1) from October 9,
2003 through December 30, 2003; (2) frmcember 15, 2006, to January 17,
2007; and (3) from July 22007, through July 30, 2007.

Schvacho did not tell Enterline of hreding in Comsys stock because he
valued his friendship with him and didtneant to jeopardize the relationship.
Schvacho believed their friendship wouble strained if Schvacho incurred a
substantial loss from his Comsys tradaugivity because Entne might feel

responsible for Schvacho’s losses.



H. Schvacho’s Trading in Comsys Stock in the Period Leading Up to its
Acquisition by Manpower

At 2:41 p.m. on October 28, 2009, oweare week before the SEC alleges
Schvacho’s insider tradirtgegan, Schvacho purchased 1,000 shares of Comsys
stock at a total cost of $6,822.69. Atso October 28, 2009, Comsys filed its 8-K,
containing a press release announcingntsouncing its financial results for the
third quarter ended September 27, 2008e release reported that revenue
decreased compared to thed quarter of 2008, but aneased compad to the
second quarter of 2009.

The following day, on October 29, 20@@pmsys’ stock opened at $7.25 per
share, but traded as low as $6.76 per dlaéeein the day. A11:54 a.m., Schvacho
sold 500 shares at $6.87 phare. At 12:31 p.m., he sold the remaining 500 shares
he purchased the day before at $6.94 per share. Schvacho’s proceeds from the sales
totaled $6,905. Schvacho testified that'p@nicked” when the intra-day price
decreased, causing him to sell all of shares he purchased the previous day.

On November 6, 2009, Enterlitvad a telephone conversation with
Manpower’'s CFO, who advised that Manmawas interested in acquiring a
company in the professional staffisgctor and that, while Comsys was
Manpower’s preferred acquisition, Manpowesals prepared to target another

company for acquisition if it could not &te an agreement to acquire Comsys.



Manpower’s CFO stated that Manpower waklling to pay a fair price for Comsys,
but was unwilling to aggressilyeset a per share acquisition price just to assure a
deal. Manpower’'s CFO acknowledged themmained a significant valuation gap
between Manpower’s valtian of Comsys at $15.00 per share and Comsys’
valuation. Enterline told Manpower’s COFhe would get back to him after Comsys’
guarterly board meeting on November 11, 20009.

On November 6, 2009, Enterline and Schvacho had dinner at SABistro, a
restaurant in Buford, Georgia. DuringetBvening, Schvacho made a payment with
his credit card to the restaurant in #tmount of $24.20. Records show that
Enterline made a credit cardypaent to the restaurant at 8:53 p.m. in the amount of
$189.48. Earlier that day, telephone records show a call between Schvacho and
Enterline on four occasions between 5. and 6:30 p.m., ith the longest call
recorded as lasting four minuteghe content of the calls is unknown.

At 7:31 p.m. on November 6, 2009, tErine placed a call to David Kerr
(“Kerr”), Comsys’ Senior VP of Business Development that was recorded as lasting
for 9 minutes. Enterline testified that diel not, at dinner on November 6, 2009, or
at any other time, tell Schvacho abMdanpower’s expression of interest in
discussing a possible acquisition of Comsys and he testified that Schvacho did not

overhear him discussing thigerest with anyone else.



On November 7, 2009, Enterline call®dhvacho at 3:29 p.m. The call was
recorded as lasting for 6 minuteshe content of the call is unknown.

Two days later, on Noweber 9, 2009, Schvachonghased 4,100 shares of
Comsys stock, at a total cost of $30,924.37.

On November 9, 2009, records shoeadl from Enterline to Schvacho at 7:09
p.m. The call was recorded as lastingXt minutes. The content of the call is
unknown.

The next day, on November 10, 2009, Schvacho purchased 1,900 shares of
Comsys stock for $14,489.70.

On November 11, 2009, Comsys heldrégular quarterly board meeting.
Manpower’s interest in discussing an asion of Comsys was a major focus of
the meeting. As a result of the discossithe Board directeGomsys management
to (1) pursue a possible transactiothwanpower, subjedb agreement on a
satisfactory valuation of Comsys stock) €hgage Baird, a financial consultant, to
assist Comsys with an agreement by Manpowaeany other similar transaction that
might result from their negotiation with Mpower, and (3) in their discussion to
inform Manpower that the minimum consi@tion the Board would consider to
pursue such a transaction with Manpower was a price for Comsys stock in the range

of $17.00 to $20.00 per share.



On November 11, 2009, Schvacho purchased 1,400 shares of Comsys stock
for $10,860.00. At 5:31 p.m., Enterlinens@ text message to Schvacho. Records
show that at 9:31 p.m., Schvacho called Bme. The call wasecorded as lasting
for 7 minutes. The content of thexténessage andetcall is unknown.

On November 12, 2009, Enterline cdllslanpower’'s CFO, advised him that
$17.00 to $20.00 per share was the vatuatange set by Comsys’ board, and that
Manpower ought to be able to get to thertge with addiobnal due diligence.
Manpower’'s CFO expressed a willingnésgproceed with negotiations.

On November 12, 2009, Schvacho purchased 5,500 shares of Comsys stock
for $46,349.50.

On November 13, 2009, records shawall from Enterline to Schvacho at
2:47 p.m. The call was recorded as lagth minutes. The content of the call is
unknown. Sometime on November 13, 2009, Schvacho purchased 400 shares of
Comsys stock for $3,050. Thenie of the purchase is unknown.

On November 14, 2009, Schvacho calledelime at 8:30 a.m. and 8:31 a.m.
Each call was recorded as lasting one mifAu@n November 15, 2009, Enterline

called Schvacho at 2:31 p.m. and 2:32 pkach call was recorded as lasting one

> The evidence was that a calie charged one minute farcall even if the call only
triggers the recipient instrument’s voicemallhus, a record of a one minute call is
not evidence of an actual exchangenédérmation between the parties.



minute. Schvacho called Enterline at 3:@Bd the call was recorded as lasting one
minute. Enterline called Schvacho at 4pldh. and 4:15 p.m. Again, each call was
recorded as lasting one mirutThe content, if any, of these calls is unknown.

On November 17, 2009, Comsys entered into an engagement letter with Baird
for Baird’s financial advisory services aonnection with a possible merger or sale
of Comsys. The final draft of the Bdiengagement letter was circulated to
Enterline by email at 10:00 a.m.

At 11:56 a.m., Enterline called Schvachihe call was recorded as lasting 5
minutes. The content of the callueknown. Also on November 17, 2009,
Schvacho purchased 3,600 shares of Comstek for $29,903.90. At 7:41 p.m. on
November 17, 2009, Enterline sent Schvaahext message. Tleentent of the call
IS unknown.

On November 18, 2009, Schvacho pureéiag00 shares of Comsys stock for
$5,926.00.

On November 19, 2009, Manpower andh@dys entered into a confidentiality
agreement. On November 19 and 20, 206Presentatives of Comsys met with
representatives of Manpower at Baird'§ads in Milwaukee. At some point on
November 19, 2009, Schvacho purchased 3,400 shares of Comsys stock for

$20,174.90. At 6:39 p.m. on November 2009, Schvacho called Enterline. The
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call was recorded as lasting 3 minutég.6:55 p.m., Enterlia called Schvacho.
The call was recorded as lasting 7 minutéee content of thescalls is unknown.
Schvacho did not execute any trades on kritlvember 20, 2009. That evening,
Enterline called Schvacho at 7:30 p.md &ime call was recorded as lasting 19
minutes. The content of the call is unknown.

Between November 9, 2009, and Nmkwer 19, 2009, Schvacho purchased a
total of 20,000 shares of Comsys sto€lomsys’ stock price increased consistently
throughout that period. On NovemI#r2009, Schvacho purchased stock in
Comsys at a price as low as $7.31 peresh@mn November 19, 2009, Comsys’ stock
hit an intraday high price of $8.48 per share.

Schvacho did not trade in Comsysat between Novends 19, 2009, and
December 16, 2009. During this periodh&acho and Enterline continued to speak
on the phone frequently. Phone recasldsw short calls heeen Schvacho and
Enterline, including callsecorded as lasting one minute, on November 22,
November 24, November 25, Noveean26, November 27, November 29,
December 4, December 5, Decembedécember 8, Decemb8, December 10,
December 11, December Hhd December 15. Thenmtent of these calls is

unknown. During this period, Schvacho did not make any trades in Comsys stock.



a. Schvacho and Enterline’s Sailing Trip to Florida

On December 12, 2009, Eniee and Schvacho drove in Enterline’s car from
Atlanta to St. Petersburg,dflda, to sail Enterline’s dhoat from St. Petersburg to
Fort Myers, Florida. Schvacho and Efitee departed St. Petersburg on December
13th and arrived in Fort Myers the next day, December 14th.

Enterline had a briefcase with him on galboat that he stowed away in the
forward stateroom, where hept. The briefcase did nloave a lock. Enterline does
not recall having in the briefcase any downts regarding the transaction with
Manpower or other information about Comsy¥nterline also had with him on the
boat a Blackberry device that svaot password protected. Enterline testified that he
had no reason to believe that Schvachghinhave gone through his briefcase or
accessed his Blackberry during thewernight trip on the boat.

On December 14, 2009, Manpower’s CE@htacted Baird and stated that
Manpower was prepared to move forwaithva possible acquisition of Comsys at a
valuation of $17.50 per share of Comsyackt with the consideration consisting of
50% cash and 50% Manpower stock. Himte testified that he did not tell
Schvacho about this developmesnd that he did not digss it in his presence.

On December 15, 2009, David Stamfoadriend of Enterline’s, drove

Schvacho and Enterline from Fort Myers back to St. Petersburg. Stamford’s



girlfriend was present during the drive to Betersburg. Enterline placed several
telephone calls to other Comsgisiployees on December 15th.

After arriving in St. Petersburg, Samho drove Enterline’s car back to
Atlanta. Enterline returned to Atlanby plane. While Schvacho was driving
Enterline’s car to Atlanta, Schvacho cdllénterline at 5:49 p.m. The call was
recorded as lasting for 29 minutes. Thatent of the call is unknown. Enterline
sent Schvacho a text messag@:00 p.m. The content tfe text is also unknown.
At some unknown time on Decembds, 2009, Kerr emailed Enterline a
Confidentiality Agreement that Comsys et into with Kforce, another interested
merger party.

On December 16, 2009, Enterline calgchvacho at 7:56 a.m. The call was
recorded as lasting 7 minutes. el¢ontent of the call is unknown.

b. Comsys and Manpower Move Forward with the Acquisition

On December 16, 2009, Enterline flewrir St. Petersburg to Charlotte for a
meeting of Comsys’ executive and cagngation committee. He landed in
Charlotte at approximately 12:30 p.mhe full Comsys board met by telephone
following the executive and competisa committee meeting. Management
reported on the Manpower proposal andelime reported on his scheduled dinner

with Kforce’s CEO. The boardirected management to)(deek an increase in the



consideration offered by Manpower withgebpardizing the transaction, but with
the goal of obtaining Manpower’s best anhfioffer; and (2) determine as quickly
as possible whether Kforce’stanest in a merger wasffinient to be considered,
understanding that doing so could jeojeedhe transaction with Manpower.

On December 16, 2009, Schvacho purelak, 800 shares of Comsys stock
for $15,120.00. On December 17, 2088hvacho purchased 1,200 shares of
Comsys stock for $10,098.00.

On December 17, 2009, Enterline cdlkeforce’s CEO to confirm their
dinner plans. During the conversationtéthne informed Kfoce’'s CEO that other
strategic discussions they seehaving made it imperatitbat Kforce be prepared to
move quickly and decisively in any g@&iations with Comsys. Kforce’'s CEO
responded that, because of Comsys’ otlierussions, Kforce etted not to pursue
its discussions with Comsys.

c. Schvacho Picks Up Enterlirse the Atlanta Airport

On December 18, 2009, Enterline’s atant emailed Schvacho to inform him
that Enterline would arrive in Atlanta thalowing morning at 8:46 a.m. That same
day, Enterline called Schvach®he call was recorded kssting for 4 minutes. The

content of the call is unknown.



On December 19, 2009, Schvacho drove Enterline’s car to pick Enterline up
at Hartsfield-Jackson International AirpartAtlanta. The flight arrived early.
Enterline’s phone records show that Enterlgent Schvacho a text message at
8:27 a.m. Schvacho called Eriitge at 8:51 a.m. The callas recorded as lasting 1
minute. The content of the email and ¢allinknown. Enterline drove Schvacho to
Schvacho’s house in Lilburn, Georgia.

At 9:33 a.m. on December 19, 20@nterline called Kenneth Bramlett
(“Bramlett”), Comsys’ general counselhe call was recorded as lasting 23
minutes. The content of the call is unknown.

d. Comsys and Manpower Colage the Acquisition

On December 21, 2009, Manpower’'s CE@nhtacted Baird to state that
Manpower was willing to increase its valuatiof Comsys stock to $17.65 per share.
Manpower’s CFO advised that this wasmyawer’s “best and final offer.” On
December 21, 2009, Schvacho purchased 2,600 shares of Comsys stock for
$22,648.00.

On December 22, 2009, Schvacho purelak 500 shares of Comsys stock
for $13,584.95. At 7:25 p.m. on Deceent22, 2009, Schvachualled Enterline.

The call was recorded as lasting for 6 masut The content dhe call is unknown.



On December 23, 2009, Enterline reesivan email at 6:01 a.m. with
presentation materials for a conference agthe Comsys board scheduled for that
day. During the call, the board unanimiyusgreed to move forward with the
transaction with Manpower. At 9:57a.on December 23, 200Enterline called
Schvacho. The call was recorded as lastin@® minutes. The content of the call is
unknown. On December 23009, Schvacho purchased 2,200 shares of Comsys
stock for $19,882.75. At 7:37 p.mmn December 23, 2009, Enterline called
Schvacho. The call was recorded as ladtin@ minutes, and the content of the call
is unknown. At 7:49 p.m., Enterline called Schvacho. The call was recorded as
lasting for 7 minutes. The content of the call is unknown.

On December 24, 2009, Baird sentanpower, on behalf of Comsys, a
proposed term sheet outlining the progebserms of the transaction between
Comsys and Manpower.

Schvacho and Enterline communicatedall but one day between December
25, 2009, and January 1, 2010. Phone records show that on December 25, Schvacho
called Enterline twice and Enterline cal8chvacho once and sent him one text
message; on December Bghvacho sent Enterline otext message; on December

27, Enterline sent Schvacboe text message; and ond@eber 28, each sent the



other one text message danterline called Schvachd he content of the text
messages and calsunknown.

On December 29, 2009, Enterline calchvacho at 6:38 p.m. The call was
recorded as lasting 18 minutes. The content of the call is unknown. On December
30, 2009, at 3:27 p.m., Schvacho pureuS00 shares of Comsys stock for
$4,490.00. Also on December 30, 2009, Himte called Schvachat 4:12 p.m. The
call was recorded as lasting 12 minuté$ie content of the call is unknown.

On December 31, 2009, Schvacho purelda,000 shares of Comsys stock
for $22,539.90.

On January 1, 2010, Enterline callech$acho at 10:56 a.m. The call was
recorded as lasting for 5 minutes. The eonbf the call is unknown. On January 5,
2010, Enterline called Schvacho at 7:39 akhe call was recorded as lasting for 9
minutes. The content of the callusknown. On January 5, 2010, Schvacho
purchased 5,500 shares of Comsys stock for $51,622.75.

On January 5, 2010 at 3:45 p.m., Com®eived a revigketerm sheet from
Manpower.

On January 6, 2010, Enterline calednvacho at 8:36 a.m. The call was
recorded as lasting for 3 minutes. The eonbf the call is unknown. On January 6,

2010, Schvacho purchased 3,700 sharé€Xoofisys stock for $33,785.00. At 10:30
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a.m. on January 6, 2010, Comsys’ board Inydelephone and authorized Comsys to
move forward with the transaction in accande with the terms set forth in the term
sheet received the previoday. The Board directadanagement and Baird to
conduct appropriate due diligence of Manpawefter the market closed on January
6, 2010, Comsys issued its pre-announcement revising its projection for the fourth
guarter of 2009, to reflect improved revesaad earnings. The closing price for
Comsys’ stock on January 6th was $9.1Agb@re. Following the announcement,
the price increased to $11.00 per shahnen trading opened on January 7th.

Schvacho and Enterline continuedsfmeak frequently during the period
between January 7 to 19, 201Phone records show tHamterline called Schvacho
on January 7, January 11ndary 13, twice on January l&)d twice on January 19.
The content of these calls is unknowschvacho did not trade in Comsys stock
during this period.

On January 20, 2010, Schvacho purch&860 shares of Comsys stock for
$113,284.00.

On January 22, 2010, Samsho called Enterline 835 p.m. The call was
recorded as lasting for 3 minutes. At 7:05 p.m., Enterline called Schvacho and the
call was recorded as lasting for 9 minutés$.7:15 p.m., Enterline call Schvacho and

the call was recorded as lasting for 2 masutOn January 23, 2010, Enterline called



Schvacho at 10:49 a.m. anettall was recorded as lasting for 26 minutes. On
January 24, 2010, Enterline called Sathaat 2:46 p.mand Schvacho called
Enterline at 3:41 pm. Both calls were resed as lasting one minute. The content of
these calls is unknown.

On January 25, 2010, Schvacho purch&g#tishares of Comsys stock at the
price of $12.40 per share for a total cost of $6,200.00. Also on January 25, 2010,
Enterline called Schvacho at 5:46 p.m. #melcall was recorded as lasting for 1
minute. At 9:04 p.m., Enterline calledi&@acho and the call was recorded as lasting
for 11 minutes. The conteaf these calls is unknown.

On January 26, 2010, Schvacho purch@684 shares of Comsys stock for
$33,319.68.

On January 27, 2010, Samsho called Enterline &42 a.m. The call was
recorded as lasting for 8 minuteghe content of the call is unknown.

On January 28, 2010, at 7:30 p.m.n@®&ys’ board met by telephone for an
update on the progress of the propasadsaction with Manpower. Comsys
management and Baird reported that Mangowad completed its due diligence and
was prepared to move foand at the price it proposed.

On January 29, 2010, Enterline calledh&acho at 8:11 a.m. and the call was

recorded as lasting for 1 minute. Efitex called Schvacho again at 8:12 a.m. The



call was recorded as lasting for 15 minutés 9:02 a.m., Schacho called Enterline
and the call was recorded as lasting foniftute. Schvacho called Enterline at 9:03
a.m. at a different phone nlver. The call was recorded lasting for 3 minutes.
The content of these calls is unknowAlso on January 29, 2010, Schvacho
purchased 10,000 shares of Comsys stock for $127,541.40.

On January 31, 2010, Schvacho and Eimie communicated multiple times.
Enterline called Schvacho at 9:13 a.m. #relcall was recorded as lasting for 14
minutes. At 5:04 p.m. and at 6:24 p.B@Enterline called Schvao, with each call
recorded as lasting for 1 minute. &00 p.m., Schvacho called Enterline and the
call also was recorded as lasting faminute. At 9:02 p.m., Schvacho called
Enterline at a different phone number dhe call was recorded as lasting for 7
minutes. The content dfiese calls is unknown.

During the evening of January 31, 200@msys’ board met by telephone for
an update on the proposed transaciiociuding the negotiation of the merger
agreement. Counsel advised the bdhat negotiation and preparation of the
merger agreement should &igbstantially completed in time for its presentation to
the board at its meeting scheed for the following day.

On February 1, 2010, Schvacho purchased 8,775 shares of Comsys stock for

$115,243.50. The Comsys board met &gdualed on February 1, 2010, to consider
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the near-final draft of the merger agreenemd to receive Baird’s opinion as to the
financial fairness of the transactioihe board unanimously approved the merger
and recommended that Comsys’ stockhol@deispt the merger agreement and its
terms. The merger agreement wasaned by Comsys and Manpower on the
evening of February 1, 2010. The tsantion was publicly announced the morning
of February 2, 2010.

On February 2, 2010, Enterline call®dhvacho at 9:40 a.m. The call was
recorded as lasting for 1 minute. Bt:14 a.m., Schvacho called Enterline and the
call was recorded as lasting for 1 minutdne content of these calls is unknown. On
February 2, 2010, Schvacho sold 35,813 shafr€omsys stock, representing half
of his Comsys holdings, for total proceeds of $626,144.04.

Schvacho had a notebook thatdnancipally used to record trading activity in
Comsys stock. In the middle of the pageflecting Schvacho’s tracking of Comsys
market activity is a page that relatesnarily to a race that Schvacho helped
organize for an arthritis charity. Tihace took place on December 12, 2009. The
page before the arthritis race page tsaClomsys market activity on November 19
and November 20, 2009. Thage after the arthritisca page tracks Comsys
market activity beginning about a mbrater, on Decembdi6, 2009, and some

period thereafter. The arthritis race pagetains a number of calculations Schvacho



made to figure out the lengtifithe race course. Thosalculations involve numbers
expressed in the hundreds and thousahldsie of them include a decimal point.
Near the bottom of the page, in theJefind margin, the number 17.50 is written and
circled. That number does not appear tatesto the calculabns shown on the rest
of the page. Given the placement of thgean the notepad, i$ possible that the
circled number 17.50 was itten sometime in Decembbut before Schvacho
began recording trades on December 16th.

Schvacho does not remember why he had written and circled “17.50” on his
notepad or what the number represent®d.the page of the notebook on which
Schvacho calculated his profits—whicbpears several pagafer the page on
which Schvacho wrote the figure “17.50"—Schvacho used “$17.48” per share to
calculate his profits. The openingg®iof the stock the day the merger was
announced was $17.48. Thare a number of blargages at the end of the
notebook, and there was @dahle blank space on the page on which he calculated
his profits and on the page where he tdlliee number of shares he had bought.

l. Enterline Did Not Intentionally Provide Schvacho Inside Information
Regarding Comsys

The Court evaluated the credibility Bhterline’s testimony and found the
testimony, and the mannerwhich it was presented atatl, to be credible and

believable. The Court finds that Eriee did not intentionally provide Schvacho



with inside information regarding tteequisition of Comsys by Manpower or any
other Comsys confidentialfiormation and took steps to assure that he did not
discuss Comsys business, and espedadiynsys’s discussions with Manpower, in
Schvacho’s or another person’s presence.

J. Enterline Lacked Knowledge &chvacho’s Trading in Comsys

Schvacho did not tell Enterline, and Enterline did not know, that Schvacho
had purchased stock in Comsys during ime years Schvacho traded stock in
Comesys, including during the period immediately preceding Manpower’s
acquisition of Comsys. Schvacho statedlitenot tell Enterline he was trading
Comsys stock because he valued his fribiowith Enterline and did not want to
jeopardize the relationshigschvacho actively traded @omsys stock over many
years, including before thiane the SEC alleges he usedide information. The
trades made before the matiof alleged use of inside information were significant,
including trades made betwe®ctober 9, 2003, and July 3M07, that were valued
at over $100,000.

Enterline first learned in June 2010 that Schvacho had purchased stock in
Comsys, after Enterline had been contattg#INRA as part of its investigation

relating into trading of Comsys stock prior to the Manpower acquisition.



Enterline testified he felt betrayed whiea learned that Schvacho had traded
in the stock of his company. Entedimvas concerned about the appearance of
impropriety associated with Schvacho'ades and his personal reputation as the
CEO of a public company. At the timetofal, the relationship between Enterline
and Schvacho was significantly estranged.

K. Additional Findings of Fact

The SEC admits that any inside infmation that Schvacho might have had
about Comsys came from EntedinThat is, the SEC adi® Enterline was the sole
possible source of any alleged inside infation obtained by $wacho. The Court
finds Enterline never intentionally prowd inside information about Comsys to
Schvacho. Enterline repeatedly and dstesitly denied ever having discussed
inside information about Comsys withi&@acho or in his @sence. The Court
credits and accepts Enterline’s testimony in this regard as true.

The SEC does not have any evidencthefactual communications between
Schvacho and Enterline between November 6, 2009, and February 2, 2010. The
SEC does not have any direct evideat&e content of any communications
between Enterline and other Comsys exiges that it allege Schvacho may have
overheard between November 6, 2009, Bebruary 2, 2010. The SEC does not

have any direct evidence that Schvachs imahe presence of Enterline while



Enterline had a telephone ather conversation in whidnside information was
discussed with anyone, including other Cgsmemployees. The SEC did not offer
any record of the content of any teméssages between Enitee and Schvacho.
The SEC admits that its @of of the insider trading is based on circumstantial
evidence based on Schvacho’s trading #@gtiphone and text ngsage records, the
fact that Enterline and Scheho dined together at a r@stant on November 6, 2009,
and were together from Bember 12-14, 2010, in connextiwith the transport of
Enterline’s sailboat from St. Petersburdg-toMyers, Florida, and the note written in
the notebook that Schvacho used principally to track market activity in Comsys
stock during the period of November 91d), 2009, through February 1, 2010.

Il. CONCLUSIONS OF LAW

The SEC alleges that Schvacho violagattions 10(b) and 14(e) of the

Exchange Act and Rules 1@band 14e-3 promulgated by the SEC thereunder. The
SEC seeks injunctive relief against Sabko to prohibit Schacho from violating
Sections 10(b) and 14(e) of the Exchange Act, to disgorge Schvacho of gains in the
amount of $512,667.86, plus prejudgmemeiast, and the imposition of civil

penalties pursuant to Sections 21(dHBd 21A of the Exchange Act.
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A. Liability for Violating Section 10(b) and Rule 10b-5

a. Elements

The SEC alleges that Schvacho violagsttion 10(b) of the Exchange Act
and Rule 10b-5. (Compl. at 1 57-65; Ra¢tOrder at 20.) Section 10(b) of the
Exchange Act and Rule 1@bmake it unlawful for a person to employ any device,
scheme, or artifice to defrasdmeone else in connectiofith the purchase or sale
of a security. 15 U.S.C. § 78(j)(b); 17 C.F.R. § 240-10b-5.

To prove that Schvacho engaged indesitrading in violation of Section
10(b) of the Exchange Act and Rule 10b-5, the SEC must prove by a preponderance
of the evidence eadif the following three elementdzirst, that Schvacho used an
instrumentality of interstate commercecionnection with the purchase or sale of a
security. _Id. Second, that Schvacho used a deyscheme, or artifice to defraud in
connection with the purchase sale of a security. IdThird, that Schvacho acted
with scienter, that is he acted knowm@lr with severe recklessness. Aaron
v. SEG 446 U.S. 680, 686 n.5 (1980).

The SEC alleges that Sawho engaged in “insider trading.” A person may
engage in insider trading when he pur@sasr sells a security on the basis of
material, nonpublic information in breaoha duty of trust or confidence owed

direct, indirectly, or derivatively to the corporation that issued the security, to the



corporation’s shareholders, or to the information’s source.

The SEC specifically relies in thistaan on a misappropriation theory of
insider trading. Insider trading may ocavhen a person misappropriates material,
confidential information and then tradescarities on the basis of that information.

SeeUnited States v. O'Hagab21 U.S. 642, 652 n.23 (1997). C¥. C.F.R. §

240.10b5-2. This breaches the dutiesasffientiality and loyalty that the person
owes to the source of the information. [Ohe person’s use of the confidential
information defrauds the source of thelesive use of that information. IdHere,
SEC alleges misappropriatitny Schvacho’s violation of a duty of confidentiality
and loyalty owed to Enterline.

To prove misappropriation, the SEC shghow, by a preponderance of the
evidence, that Schvacho misappropriatesid@ information from Enterline, that
Schvacho owed Enterline a duty of cdehtiality, and that Schvacho used the
inside information to ttde Comsys shares. I@The SEC acknowledges that it does
not have any direct evidence of misappiajon of insider information and instead
relies only on circumstantial evidenceroisappropriatiorgenerally based on
various telephone calls that Schvacho Wwatl Enterline, t&t messages sent
between them, and that they were in thesspnce of each other at a dinner, during a

drive to Florida and to the airport, and @sailing trip. It also relies on trades in
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Comsys stock Schvacho made in tempprakimity to the time periods when
Schvacho and Enterline communicated or wegether and on the “17.50” entry in
Schvacho’s notebook. Finally, the SEGea® on the evidence of the timing of
discussions between Comsys and ManpowdrEnterline’s participation in them.

SeeSEC v. Ginsburg362 F.3d 1292, 1298 (11th Cir.2004) (“The SEC must prove

violations of 8 10(b) . . . by a prepondetarof the evidence, and may use direct or

circumstantial evidence to do so0.”); SEC v. Stef886 F. Supp. 2d 601, 614-15

(N.D. lll. 2011); SEC v. Michel521 F. Supp. 2d 795, 822-25 (N.D. Ill. 2007).

The parties do not dispute that the St&S satisfied its burden of proof with
respect to the first element required to gravSection 10(b) violation, agreeing that
Schvacho used an instrumentality of istate commerce in connection with the
purchase of Comsys stock. The parties do dispute that the SEC has proved the
second and third elements of a Section 10(b) violation.

b. The SEC Failed to Satisfy its i8len of Proof that Schvacho
Possessed Material, Nonpublic Information About Comsys.

The Court finds that the circumstantialégance that the SEC offered at trial is
insufficient to prove, by a preponderarafehe evidence, that Schvacho possessed
material, nonpublic information about Comsysl used such information to trade in
Comsys stock with scienter. The SEC&se is based on the litigation theory that

Schvacho traded in Comsys stockgshis access to material, nonpublic
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information he obtained from Enterline atiéit such access violated a duty of
confidentiality that Schvacho owed to Enterlih&Potential ‘access’ [however] to
material, nonpublic information, withouatore, in insufficient to prove [the

defendant] actually possessed sudbrmation.” SEC v. Roregiv20 F. Supp. 2d

367, 410 (S.D.N.Y. 2010); see also SEC v. Hdta. 10-cv-955, 2010 WL

5370988, at *6 to *7 (N.D. lll. Dec. 12010) (granting summary judgment to
defendant where SEC failed to demoat&rwhat specific information was in
defendant’s possession). lItis this griailure that precludes the Court from finding
for the Plaintiff.

The SEC offers two evidentiary theesito support its misappropriation
claim: (1) that Enterlia confided to Schvacho matd, non-public information
about Comsys and its business plan, gigatly Comsys’ merger and acquisition

plans; or (2) that Schvacho obtained matenon-public information from Enterline

* A duty of confidentiality is owed for thpurposes of Section 10(b) and Rule 10b-5
when “a person agrees to maintain infatrmn in confidence” or when “the person
communicating the material nonpublic infeation and the person to whom it is
communicated have a history, pattern, @cpice of sharing confidences, such that
the recipient of the information knows i@asonably should know that the person
communicating the material nonpublic infation expects that the recipient will
maintain its confidentiality.” 1T.F.R. § 240.10b5-2(b). See aldoited States v.
O’Hagan 521 U.S. 642, 652 n.23 (1997). EveéBchvacho owed a duty of
confidentiality to Enterline, the Cautoncludes the SERas not proved by a
preponderance of the evidence that any disclosure of inside information occurred or
that Schvacho used it to trade in Comsys stock.




indirectly by, for example, overhearifmterline’s communications with third
parties or by accessing confidential inf@atmon about the potential acquisition that
Enterline may have left in a brief@aen the sailboat Schvacho and Enterline
transported from St. Petersguo Ft. Myers, Florida.

The SEC contends that Enterline irttenally or carelessly revealed inside
information to Schvacho, but trusted tisathvacho would not trade using it. The
SEC'’s evidence at trial lagty focused on records times of telephone calls and
text messages betweerh8acho and Enterline dung the period 2001 through
February 2010, with particular focos the period October 2009 through February
2010, and the purchase and sale of Comsgysk during these periods. The SEC
juxtaposes the stock purchases andssalth these phone calls, arguing that a
“pattern” exists between conversati@argd stock transactions that shows,
circumstantially, that Schvacho had egea in trading activity using inside
information, the source of which was Etiteg. While facially interesting, this
pattern and the other evidence upon Wtitte SEC relies does not prove, by a
preponderance of the evidence, that $chwe misappropriated insider information
to make the trades alleged by the SEC.

The SEC selects an interpretatafithe evidence that ignores other

interpretations that discredit the SEC’s mpigopriation theory in this matter. The
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SEC and Schvacho presented significamdewce of a long and close relationship
between Enterline and Schvacho. udgd in the evidence presented was the
unrebutted testimony that they spoke Ippe and visited iperson with unusual
frequency’ The SEC presents certain of these communications that occurred in
close proximity to Schvacho’s trades@omsys shares to claim this temporal
evidence supports that Enterline eitheéemionally or inavertently passed along
inside information that Scheho misappropriated. Whileightiming is interesting it
IS not persuasive and does not meet the’SBurden of proof in this case. The
evidence was that Enterline and Schvagpaoke with each other with enormous
frequently about matters that Erilee and Schvacho acknowledged concerned
mainly their personal relationshipé sometimes about the common business
venture in which they weravolved, but which is not assue in this litigation. The
SEC’s suggestion that each of the conaiosis they referenced was followed by a
trade in Comsys stock, and thus toenmunication must have included inside
information, is not supported by the evidedaectly or circumstantially and is not

supported by a practical interpretatiortlté evidence. The SEcontends Schvacho

* The SEC did not present any evidenceluding phone records, to show that the
frequency or pattern of communication ahd times when Enterline and Schvacho
were together was any different duritg period when the SEC contends that
insider information was migg@ropriated by Schvacho than it was before the insider
trading allegedly began.



overheard calls between Enterline and Cgsnmersonnel on two parate occasions:
(1) during the dinner at SABistro on November 6, 2009 and (2) when Schvacho
picked up Enterline at Atlanta Harsfd-Jackson International Airport on

December 19, 2009. On November 6, 2%erline and Schvacho had dinner at
SABIstro. The dinner concluded at appraately 8:53 p.m., which is the time
Enterline made a payment on his credit card in the amount of $189.48. Enterline
placed two calls that evening, one &17p.m. to Kerr, which was recorded as
lasting 9 minutes, and a second at H4W. to a blockediumber, which was
recorded as lasting 5 minutes. Thereasevidence that the second call at 7:47
involved Comsys business.

The SEC failed to present any evidenegarding the time that Schvacho and
Enterline first met at SABistro or that fnline placed the calls at the dinner table
as opposed to excusing himself, asWw# general practice when discussing
business matters. There is not any bast®tlude that either of the two calls in
guestion occurred in Schvacho’s presenwtthe evidence is further that Enterline
placed both calls. The Court finds implausible the SEC’s suggestion that Enterline,

in the presence of Schvacho and othexsuld have placed a call to discuss

®> The SEC did not call as a witness arlyentperson who attended this dinner to
support that Enterline had discussionshia earshot of others about Comsys
business or the potential merger.



confidential information regarding a poteth merger. The Court concludes that
Schvacho did not obtain inside infoation by overhearing Enterline’s telephone
calls on November 6, 2009.

Regarding the December 19, 2009, event when Schvacho drove Enterline
home from the airport, there is nothing to support that they discussed anything
regarding Comsys during this short tapd the SEC’s conclusion that insider
information was shared is based on the flaat they were together and that, two
days later Schvacho purchased Conshares. Considering this evidence
individually and in the aggregate with otleidence presented, the Court finds that
the SEC has failed to adduce sufficient evice to meet its bued of proof that
Schvacho discussed Comsys business ipiiagence of Schvacho or others and, in
fact, Enterline testified that he would raotd did not have sh discussions with
others or in earshot of them. Thergasmost, scant, unconvincing circumstantial
evidence that suggests the unconfirmed possibility that Schvacho obtained material,
nonpublic information by overhearing catistween Enterline and other Comsys
executives or accessing confidential docuteeegarding the pending acquisition.
That does not meet the SEC’s burae proof in this litigation.

The SEC's interpretation of the evidenseontradicted, convincingly, by the

testimony of Enterline. Enterline bausiness professional with an unblemished



history of leadership in tharivate sector, testified empizlly that he did not and
would not disclose proprietg inside information t&chvacho or any other person
to whom such information was not permittecbe disclosed. Enterline offered his
unqualified testimony that he did not dissoinside information to Schvacho and
specifically did not disclose to him amyformation about Comsys’s consideration

or decision regarding mergers with ogaisitions of or by other companies.
Enterline was well-versed in Comsys’ligy prohibiting and guarding against the
disclosure of inside information. Hwmew disclosure of inside information had
criminal consequences. Enterline prdasdrconvincing testimony that his business
practice was not even to discuss busimeatiers over the phone or in person with
people with whom he was alled to engage in such discussions when others were
present. Enterline testified that whadividuals asked him how Comsys was doing,
his standard practice was to answanéf” avoiding the possibility he would
inadvertently disclose company informatidanterline testified that he was vigilant
about avoiding conducting atnsiness conversations in the presence of others, and
his general practice was to put the calllofftelling a caller thahe would have to

call them back later. Othémes he would either speakyptically or walk away

from the individuals in his presenctn short, his practice was to avoid

conversations about Comsys’s businesst@ defer them until he was able to



discuss such matters outside of the preseri others, including Schvacho. To
accept the SEC'’s interpretations of tieumstantial evidence upon which the SEC
relies, the Court would haue believe that Enterline, over a period of years,
intentionally or carelessly passed along gess private and confidential inside
information to Schvacho without regardtte serious consequences that would
follow if he did. Enterline, who th€ourt finds to be a credible witnésgho offered
credible, believable testimony, discredited the SEC’s interpretation of the evidence.
That Enterline was a credéwitness is punctuated by the SEC’s examination of
Enterline at trial. The emination did not attack Enterline’s specific testimony or
his credibility generally. The SEC dmbt offer any evidence that Enterline’s
testimony was other than credible and truthful.

The Court also has cadsred the evidege that the SEC claims discredit
Schvacho’s testimony at trial. The@@t specifically considered the claimed
inconsistencies in Schvacho’s testimony including his testimony about his Comsys
investment strategy and his belief tkatmsys share value increase would lag

behind the performance of non-specialtyffstg companies, that he engaged in

® In finding Enterline to be a credible witness the Coartsiders his interest in the
outcome of this litigation, his recolliean of facts and events, his candor, his
responsiveness to questions, that he neaismpeached by inconsistent statements,
and that he no longer is frids with Schvacho. In shiphis testimony was credible
and believable.



what the SEC characterizeda$panic” sale of stock late October 2009, and
Enterline’s possession of a briefcase dagrihe mid-December 2009, St. Petersburg

to Ft. Myers, Florida, sailboat transit ttipat the SEC contends may have had inside
information about Comsys'’s disssions with Manpower and a possible

combination of the comparse That these inconsisigies are not material is

particularly underscored by Enterline’sttesony that the briefcase he had did not

have merger business documents in it, ithaas stored in his sleeping compartment

at the bow end of the boat in a lockand that there was no evidence anyone had
accessed it. This suggests the overreaching, self-serving interpretation that the SEC

imposed on the evidence presented at trihat Schvacho may have jumped the

" The SEC also contends that Schvacherloeard Enterline discussing the potential
merger during their December 11, 2009, thfoDgcember 14, 2009jpurto Florida.
The SEC failed to produce any evidetitat Enterline engaged in phone
conversations in Schvacho’s presence dutiegsailing trip. Enterline testified that
he did not participate in any telephone<during the period that he and Schvacho
were sailing from St. Petersburg to Fort Myers. On December 15, 2009, David
Stamford and his girlfriend drove Schvadmd Enterline from Fort Myers back to
St. Petersburg. There is no evidence any of the calls Enterline placed to other
Comsys employees on December 18uned in Schvacho’s presence.

The evidence also fails support the SEC’s assertion that Schvacho obtained
inside information on Deceper 19, 2009, when Schvacho picked up Enterline from
Atlanta Hartsfield-Jackson International part. Enterline’s flight was scheduled
to land at 8:46 a.m., but phone records shwat Schvacho placed a call to Enterline
at 8:51 a.m., which is recorded as lasting for 1 minute. Enterline and Schvacho then
drove to Schvacho’s house in Lilburn, Ggiar At 9:33 a.m., Enterline placed a
23-minute call to Bramlett. The Couwdncludes that Schvacho was not in
Enterline’s presence during this call.
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gun in selling Comsys stock on the basiswfntraday price degease and that he
may have, from time to time, varied fnchis stated trading philosophy is not
sufficient evidence to show that Schvachstifeed falsely at trial or to allow the
Court to find the SEC met its burdenprbof in this caseFinally, the Court
considered the “17.50” entry in Schvachootebook. The Court finds one possible
explanation of the “17.50” figure is that it is a rounded valuation of Comsys shares at
some point in time prior to the merger, bdrehis no direct evidence to support this
interpretation or when the entry wasitten and while it is an odd entry and oddly
placed in the notebook, its meaning evethmcontext of all the other evidence in
this case is not, alone or in the aggregatk other evidence, sufficient for the Court
to find that it aids the SEC in memgj its burden of proof in this case.

Finally, the Court notes the completesabce of any testimony of the content
of any conversation or communication beem Enterline and Schvacho to support
any exchange of inside information tohSacho. That the SEC did not present any
evidence of any text message upon which it relied at trial is telling since text
message content often is available from pfexs of text messaging services. Even
if it was not, for some reason, available to&#&C in this case, tHact still is there is
not any evidence of the content efyacommunication between Enterline and

Schvacho to support any communicationnsider information—deliberately or
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carelessly—from Enterline and Schvacho and to conclude otherwise would require
the Court to improperly speculate that there was.

The Court finds that the evidence da®t support the SEC’s theory that
Schvacho misappropriated inside information by hearing calls from or overhearing
calls between Enterline and other Comsyscutives or from reviewing confidential
Comsys documents in Enterline’s possession.

Accordingly, the Court finds and comdes that the SECifad to meet its
burden to prove that Scagho possessed material, noplprinformation about
Comsys during the period between Novente2009, and February 2, 2010, and
did not purchase or sell Comsys stock using inside information. The SEC has not
proved, by a preponderance of the evagnts claim under Section 10(b) of the
Exchange Act anRule 10b-5.

B. Schvacho is not Liable for Vidlimg Section 14(e) and Rule 14e-3.

a. Elements
The SEC alleges that Schvacho violaBsttion 14(e) of the Exchange Act
and Rule 14e-3. (Compl. at {1 66-68; RaétOrder at 20.) Liability under Section
14(e) of the Exchange Achd Rule 14e-3 arises if the following four elements are
present:

(@) If any person has takenubstantial step or steps to
commence or has commenced a temdier and another person is in
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possession of material informatioglating to such tender offer;

(b)  which information the other person knows or has reason to
know is nonpublic;

(c)  which information the otlgperson knows or has reason to
know has been acquired directly ndirectly from the offering person,
from the issuer of the securities sbugr to be sought in such tender
offer or from an officer director, partner or employee or any other
person acting on behalf of tléering person or issuer; and

(d) the other person purchasesany security to be sought or
sought in such tender offer.

Tender Offers, 45 Fed. Reg§0,410, 60,413 (Sept. 12, 1980). The SEC must prove

each of these elements by a preponuszaf the evidenceSEC v. GarciaNo. 10

CV 5268, 2011 WL 6812680, at *9m(N.D. Ill. Dec. 28, 2011).

The Court concluded in the contexttbé SEC’s claim under Section 10(b)
and Rule 10b-5, that the SEC had fatlegrove that Schvacho possessed material,
nonpublic information about Comsys. rRbese same reasons, SEC’s claim under
Section 14(e) and Rule 14e-3 hasloe¢n proved by a preponderance of the
evidence._Seml. at *9 (noting the SEC must prove possession of material,
nonpublic information under both charges).

1. CONCLUSION
Accordingly, for the foregoing reasons,
IT IS HEREBY ORDERED that the Clerk of Court enter a verdict and

judgment in favor Defendant Ladislav “Larry” Schvacho.
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SO ORDERED this 7th day of January 2014.

Witkionw b . Mo
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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